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EXTRACT  FROM  RULES 

Rule  la.  Books  and  other  Jegal  material  may  be  borrowed  from 
the  San  Francisco  Law  Library  for  use  within  the  City  and  County 
of  San  Francisco,  for  the  periods  of  time  and  on  the  conditions  herein- 
after provided,  by  the  judges  of  all  courts  situated  within  the  City  and 
County,  by  Municipal,  State  and  Federal  officers,  and  any  member  of 
the  State  Bar  in  good  standing  and  practicing  law  in  the  City  and 
County  of  San  Francisco.  Each  book  or  other  item  so  borrowed  shall 
be  returned  within  five  days  or  such  shorter  period  as  the  Librarian 
shall  require  for  books  of  special  character,  including  books  con- 
stantly in  use,  or  of  unusual  value.  The  Librarian  may,  in  his  discre- 
tion, grant  such  renewals  and  extensions  of  time  for  the  return  of 
books  as  he  may  deem  proper  under  the  particular  circumstances  and 
to  the  best  interests  of  the  Library  and  its  patrons.  Books  shall  not 
be  borrowed  or  withdrawn  from  the  Library  by  the  general  public  or 
by  law  students  except  in  unusual  cases  of  extenuating  circumstances 
and  within  the  discretion  of  the  Librarian. 

Rule  2a.  No  book  or  other  item  shall  be  removed  or  withdrawn 
from  the  Library  by  anyone  for  any  purpose  without  first  giving  writ- 
ten receipt  in  such  form  as  shall  be  prescribed  end  furnished  for  the 
purpose,  failure  of  which  shall  be  ground  for  suspension  or  denial  of 
the  privilege  of  the  Library. 

Rule  5a.  No  book  or  other  material  in  the  Library  shal)  have  the 
leaves  folded  down,  or  be  marked,  dog-eared,  or  otherwise  soiled, 
defaced  or  injured,  and  any  person  violating  this  provision  shall  be 
liable  for  a  sum  not  exceeding  treble  the  cost  of  replacement  of  the 
book  or  other  material  set  treated  and  may  be  denied  the  further 
privilege  of  the  Library. 


\<-'     ^T  \ 


No.  12212 

€imrt  of  KppmlB 

foe  Hit  Nuttif  mtm 


SHOSO  Nil, 

Appellant, 


vs. 


^pmm)Mo(....:,j^^^^^^Qy  General,  as  Successor 
to  the  Alien  Property  Custodian, 

Appellee. 


©mnamjit  of  ^ttttih 


Appeal  from  the  United  States  I^istriJEEIIrt  B'^J 
for  the  Territory  of  Hawaii  \  ■     ■■i    ■■iii    ♦ 

/  JUN  'J  -1949 


PAUL  P.  CBRIEN.Vw 

duov 


Typo  Press,  1017  California  Drive,  Burlingame,  Calif.  5—23 — 19 


No.  1221 2 

CHottrt  of  Apjif al0 

tor  tife  S^Uttt;  dxnm 


SHOSO  Nil, 

Appellant, 


vs. 


TOM  C.  CLARK,  Attorney  General,  as  Successor 
to  the  Alien  Property  Custodian, 

Appellee. 


^tmBtxipt  of  ^nath 


Appeal  from  the  United  States  District  Court 
for  the  Territory  of  Hawaii 


INDEX 

[Clerk's  Note:  When  deemed  likely  to  be  of  an  important  nature, 
errors  or  doubtful  matters  appearing  in  the  original  certified  record 
are  printed  literally  in  italic;  and.  likewise,  cancelled  matter  appear- 
ing in  the  original  certified  record  is  printed  and  cancelled  herein 
accordingly.  When  possible,  an  omission  from  the  text  is  indicated  by 
printing  in  italic  the  two  words  between  which  the  omission  seems 
to  occur.] 

PAGE 

Admission  of  Facts  and  Genuineness  of  Docu- 
ments         93 

Affidavit  of  Leon  R.  Gross  in  Support  of  Motion 
for  Summary  Judgment 45 

Exhibit  1 — Bill  of  Sale,  Kaneichi  Nii  to  Shoso 
Mi  dated  Jan.  2,  1933 51 

Exhibit  2— Deed  dated  Dec.  27,  1932,  T.  Ota 
to  Kaneichi  Nii 53 

Exhibit  3— Deed  dated  July  23,  1938,  T.  Ota 
to  Kaneichi  Nii  57 

Exhibit  4— Vesting  Order  9777 60 

Set  out  as  Exhibit  A 13 

Exhibit  5 — Power  of  Attorney  dated  Feb.  7, 
1939,  Saku  Nii  to  Shoso  Nii 60 

Exhibit  6 — Power  of  Attorney  dated  Feb.  7, 
1939,  Kaneichi  Nii  to  Shoso  Nii 64 

Exhibit  7— Certificate  of  Title  dated  March 
31,  1948   69 

Affidavit  of  Mark  N.  Huckestein 80 

Affidavit  of  Albert  K.  Makinney 74 

Affidavit  of  T.  Ota  in  Support  of  Motion  for 
Summary  Judgment 91 

Amended  Complaint 113 


11. 

PAGE 

Amended  Order  and  Rule  to  Show  Cause 103 

Answer  and  Counter  Claim 20 

Answer  to  Counter  Claim 26 

Answer  to  Petition  of  Attorney  General 106 

Appeal : 

Certificate  of  Clerk  to  Transcript  of  Record 
on    166 

Cost  and  Supersedeas  Bond  and  Approval  of 
Bond  on 162 

Designation  of  Record  on  (USCA) 493 

Designation  of  Record  on  (Appellee-USCA)  496 

Notice  of 162 

Statement  of  Points  on  (USCA) 486 

Appearance  of  Counsel,  Leon  M.  Gross 37 

Certificate  of  Clerk  to  Transcript  of  Record  on 
Appeal  166 

Commission  filed  May  21,  1948,  Copy  of 35 

Complaint   2 

A— Vesting  Order  9777 13 

Complaint,  Amended   113 

Conclusions  of  Law 151 

Cost  and  Supersedeas  Bond  and  Approval  of 
Bond 162 

Counter  Affidavit  of  Shoso  Nii  in  Answer  of 
Affidavit  of  T.  Ota 95 

Decision  of  the  Court  on  Petition  of  the  Attor- 
ney General,  Oral 107 


m. 

PAGE 

Deposition  of  Kaneichi  Xii,  etc 31 

Designation  of  Record  (USCA) 493 

Designation  of  Record  on  Appeal  by  Appellee 
(USCA)    \ 496 

Findings  of  Fact  by  the  Court  after  a  Trial  of 
the  Issues   145 

Judgment  Order  158 

Memorandum  of  Tom  C.  Clark  filed  Dec.  13, 
1948    132 

Motion  for  Findings  of  Fact 137 

Motion  for  Issuance  of  Commission  to  Take 

Deposition 26 

Affidavit  of  Shiro  Kashiwa 28 

Motion  for  Leave  to  File  Amended  Complaint. .  110 

Motion  for  Smnmarv  Judgment 44 

Affidavit  of  Leon  R.  Gross 45 

Motion  to  Strike  Affidavit  of  Leon  R.  Gross. ...  41 

Motion  to  Strike  Affidavits 82 

Motion  to  Reopen  Case  to  Take  Additional  Tes- 
timony       128 

Names  and  Addresses  of  Attorneys 1 

Notice  of  Appeal 162 

Notice  of  Motion  for  Smnmary  Judgment 40 

Opinion    153 

Order  and  Rule  to  Show  Cause,  Amended 103 


IV. 

PAGE 

Order  Directing  Accounting  and  Payment,  etc. .   160 

Order  of  Motion  for  Issuance  of  Commission  to 
Take  Deposition 30 

Order  Staying  Judgment  Order  and  Staying 
Order  Directing  Accounting  and  Payment, 
etc 165 

Petition  of  the  Attorney  General  of  the  United 
States  98 

Request  for  Admission  of  Genuineness  of  Docu- 
ments and  Request  for  Admission  of  Facts . .     84 

Statements  of  Points  on  Appeal  (USCA) 486 

Simimons  and  Return 18 

Stipulation  and  Order  for  Pre-Trial  Examina- 
tion of  Shoso  Mi 37 

Stipulation  for  Extension  of  Time  for  Filing 
Cross-Interrogatories  on  Behalf  of  Defend- 
ant Tom  C.  Clark,  etc 39 

Transcript  of  Proceedings  169 

Exhibits  for  Defendant,  United  States : 

l_Certificate  of  Title 367 

Set  out  at  page 462 

2-A  to  2-M,  inch— Tax  Bills  Real  Property.  .   370 
Set  out  at  pages 468-472 

3- A— Letter,  10/27/47,  K.  Mikami  to  Alien 

Property  Custodian   375 

Set  out  at  page 473 


V. 

PAGE 

Exhibits  for  Defendant,  U.  S. — (Cont'd) 

3-B — Letter,  12/3/47,  S.  Kashiwa  to  James 

Hammond,  O.A.P 375 

Set  out  at  page 474 

3-C— Letter,  2/11/48,  K.  Mikami  to  OAP. .  375 
Set  out  at  page 475 

3-D— Letter,  3/31/48,  K.  Mikami  to  OAP. . .  375 
Set  out  at  page 476 

3-E— Letter,  3/26/48,  S.  Kashiwa  to  James 

Hammond,  OAP  375 

Set  out  at  page 485 

Exhibits  for  Plaintiff: 

A-1 — Notice  of  Claim  to  Alien  Property  Cus- 
todian     185 

Set  out  at  page 402 

A-2 — Reply  of  Alien  Property  Custodian . . .   185 
Set  out  at  page 408 

B — Deposition  of  Kaneichi  Nii 209 

C— Power  of  Attorney,  S.  Nii  to  K.  Mikami  269 
Set  out  at  page 410 

D-1   to   D-10,   incl. — Income    Tax   Returns 

Years  1938  to  1947,  incl 278 

Set  out  at  pages 413-442 

E-1 — Registration  Certificate,  Selective 

Service 294 

Set  out  at  page 443 

E-2 — Permit  to  Leave  United  States,  Selec- 
tive Service 296 

Set  out  at  page 444 


VI. 

PAGE 

Exhibits  for  Plaintiff— (Cont'd) 

F— Deed,  T.  Ota  to  K.  Nii  dated  Dec.  27, 

1932    306 

Set  out  as  Exhibit  2  at  page 53 

a— Bill  of  Sale,  K.  Nii  to  Shoso  Nii,  Jan.  2, 

1933    306 

Set  out  as  Exhibit  1  at  page 51 

H— Deed,  T.  Ota  to  K.  Nii,  July  23, 1938. ...  307 

Set  out  as  Exhibit  3  at  page 57 

I — Power  of  Attorney,  Kaneichi  Nii  to  Shoso 

Nii    307 

Set  out  as  Exhibit  6  at  page 64 

J — Power  of  Attorney,  Saku  Nii  to  Shoso 

Nii    307 

.;            Set  out  as  Exhibit  5  at  page 60 

K— Vesting  Order  No.  9777 308 

Set  out  as  Exhibit  A  to  Complaint  at  page  13 

L — Sketch  Location  of  Property 311 

Set  out  at  page 446 

M — Blue  Print  of  Property 316 

Set  out  at  page 447 

N — Photostat,  Dividend  Payment 374 

Set  out  at  page 448 

O — Photostats,  Endorsements  of  Stockbook, 

Waipahu  Garage,  Ltd 374 

Set  out  at  page 454 

I      P—AViU,  Kaneichi  Nii,  dated  Dec.  17, 1932. .  396 

'  ^           Set  out  at  page 461 


Vll. 

PAGE 

Witnesses  for  Defendant,  United  States : 

Kam,  Theodore  W.  T. 

— direct    369 

Makinney,  Kenneth 

— direct    366 

Witnesses  for  Plaintiff: 

Ikinaga,  Eisuke 

—direct    222 

— cross   261 

— redirect    331 

— recross    336 

Kinney,  Oliver 

—direct    302 

Matsuura,  Shigeo 

—direct    262 

— recalled,  direct 272 

— cross   280 

Mikami,  Katsutoshi 

—direct    269 

— recalled,  direct 373 

Nii,  Shoso 

—direct 292,  308 

— cross   325 

— recalled,  direct 342,  359 

—cross    343,  365 

Tsumoto,  Henry  Jinichi 

—direct    182 

— cross   196 

— redirect    206 


NAMES  AND  ADDRESSES  OF  ATTORNEYS 


For  the  Plaintiff, 

SHOSO  Nil, 

Shiro  Kashiwa,  Esq., 

307  Hawaiian  Trust  Building, 

Honolulu  48,  T.H. 

For  the  Defendant, 

TOM  C.  CLARK, 

United  States  Attorney, 
District  of  Hawaii, 
Federal  Building, 
Honolulu,  T.H., 

and 

LEON  R.  GROSS,  Esq., 

Yokohama  Specie  Bank  Building, 
Honolulu,  T.H.  [1*] 


*  Page   numbering  appearing   at   foot  of  page   of   original 
certified  Transcript  of  Record. 


2  Shoso  Nil  vs. 

In  the  United  States  District  Court  for  the 
Territory  of  Hawaii 

Civil  No.  837 

SHOSO  Nil, 

Plaintiff, 

vs. 

TOM  C.  CLARK,  Attorney  General  as  Successor 
to  the  Alien  Property  Custodian, 

Defendant. 

COMPLAINT 

To  the  Honorable  the  Judges  of  the  United  States 
District  Court  for  the  Territory  of  Hawaii: 

Comes  now  Shoso  Nii,  plaintiff  above  named,  and 
alleges  as  follows: 

I. 

That  the  ground  upon  which  the  jurisdiction  of 
this  Court  is  involved  and  depends  is  as  follows: 

This  is  an  action  against  the  Attorney  General  as 
successor  to  the  Alien  Property  Custodian  involv- 
ing the  return  of  a  parcel  of  real  property  valued  in 
excess  of  $30,000.00  brought  under  the  Trading  with 
the  Enemy  Act,  as  amended,  50  U.  S.  C.  A.  Sec.  9 
(a)  and  also  for  ancillary  equitable  relief  arising 
out  of  the  same  matter  in  conjunction  therewith. 

II. 

That  the  plaintiff,  Shoso  Nii,  was  for  more  than 
33  years  next  preceding  the  date  hereof  and  is  a 
permanent  resident  of  Waipahu,  Oahu,  City  and 
County  of  Honolulu,  Territory  of  Hawaii,  United 
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States  of  America;  and  that  the  plaintiff  is  not  an 
''enemy"  or  an  ''ally  of  enemy"  as  the  terms  are 
defined  in  the  Trading  with  the  Enemy  Act.  [7] 

III. 

That  the  plaintiff  was  born  at  Waipahu  aforesaid 
on  the  3rd  day  of  January,  1914,  and  by  virtue  of 
his  birth  within  the  jurisdiction  of  the  United  States 
of  America  is  a  citizen  of  the  United  States;  and 
that  he  has  continuously  since  the  date  of  his  birth 
to  the  date  hereof  kept  and  maintained  his  status  as 
a  citizen  of  the  United  States  of  America. 

ly. 

That  the  defendant,  Tom  C.  Clark,  was,  at  the 
time  of  the  issuance  of  the  Vesting  Order  herein- 
after mentioned,  and  is  now  the  Attorney  General 
of  the  United  States  of  America,  the  duly  appointed 
successor  to  the  Alien  Property  Custodian  acting 
and  purporting  to  act  pursuant  to  the  authority 
vested  in  him  by  the  Trading  with  the  Enemy  Act 
as  amended  and  Executive  Order  No.  9095  as 
amended. 

V. 

That  the  plaintiff's  father  is  Kaneichi  Nii;  that 
said  Kaneichi  Nii  is  a  citizen  of  Japan  and  has  been 
continuously  residing  in  Japan  since  May,  1935,  to 
the  date  hereof ;  that  prior  to  on  or  about  May,  1935, 
said  Kaneichi  Nii  resided  for  a  long  period  of  time 
at  Waipahu  aforesaid  and  operated  a  general  mer- 
chandise store  known  as  the  "K.  Nii  Store"  at 
Waipahu  aforesaid ;  that  due  to  his  business  ability, 
hard  work  and  thrifty  habits  said  Kaneichi  Nii  ac- 
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quired  considerable  real  property  holdings  in  Wai- 
pahu  aforesaid  and  accumulated  a  sizeable  estate 
for  himself;  that  in  May  of  1935  said  Kaneichi  Mi 
decided  to  retire  from  active  business  and  returned 
to  Japan;  that  at  the  time  he  returned  to  Japan  he 
left  and  gave  by  way  of  gift  everything  he  left  in 
the  Territory  of  Hawaii  to  his  only  son,  the  [8] 
plaintiff  herein;  and  that  the  general  merchandise 
store  was  turned  over  to  the  plaintiff  by  a  duly  exe- 
cuted bill  of  sale. 

VI. 

That  among  the  real  properties  left  and  given  to 
the  plaintiff  was  the  following: 

All  of  that  certain  parcel  of  land  (portion  of  the 
land  described  in  Royal  Patent  Number  5694,  Land 
Commission  Award  Number  6545,  Apana  1  to  H. 
Haalilio  and  a  portion  of  Boundary  Certificate  No. 
20  to  John  Hamauku)  situate,  lying  and  being  at 
Oluia,  "Waikele,  in  the  District  of  Ewa,  City  and 
County  of  Honolulu,  Territory  of  Hawaii,  being 
Lot  ''4".  and  thus  bounded  and  described: 

Parcel  No.  1 

Beginning  at  the  Southeast  corner  of  this  piece  of 
land  on  the  West  bank  of  the  Kapakahi  Stream,  be- 
ing also  the  Northeast  end  of  present  wooden  bridge, 
the  true  azimuth  and  distance  of  the  said  point  to  a 
pipe  driven  at  the  Northwest  corner  of  Lot  10.  Land 
Court  Application  779  being  339°  06'  28.75  feet,  and 
running  ])y  azimuths  measured  clockwise  from  true 
South: 

1.  105°  50'  170.00  feet  along  the  North  side  of 
right  of  way ; 
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2.  15°  50'  14.80  feet  along  the  West  end  of  right 
of  way ; 

3.  105°  50'  105.80  feet  along  the  remaining  por- 
tion of  R.  P.  5694  L.  C.  Aw.  6545  Apana  1  to  Haali- 
lio,  to  a  pipe; 

4.  199°  50'  140.10  feet  along  the  same,  to  a  pipe ; 

5.  294°  16'  218.60  feet  along  the  South  bank  of 
the  Kapakahi  Stream; 

6.  311°  48'  25.54  feet  along  the  West  bank  of  the 
Kapakahi  Stream; 

7.  348°  10'  61.30  feet  along  the  West  bank  of  the 
Kapakahi  Stream; 

8.  19°  14'  27.50  feet  along  the  West  bank  of  the 
Kapakahi  Stream,  to  the  point  of  beginning. 

Containing  an  Area  of  29,200  square  feet,  or  0.670 
Acre,  or  thereabouts. 

Together  with  fifty  per  cent  (50%)  of  additional 
imdivided  interest  of  right  of  way  to  use  in  common 
with  the  owners  and  occupants  of  the  above-men- 
tioned lot  and  the  remaining  portion  of  L.  C.  Aw, 
6545  Apana  1  to  H.  Haalilio  being  a  road  purpose 
only,  which  right  of  way  is  described  as  follows :  [9] 

Beginning  at  the  Northeast  corner  of  this  piece 
of  land  on  the  West  bank  of  Kapakahi  Stream,  the 
true  azimuth  and  distance  of  the  said  point  of  be- 
ginning to  a  pipe  driven  at  the  Northwest  corner  of 
Lot  10  of  Land  Court  Application  779  beginning 
339°  06'  28.75  feet  and  running  by  azimuths  meas- 
ured clockwise  from  true  South: 

1.  339°  06'  17.46  feet  along  the  West  bank  of  the 
Kapakahi  Stream; 

2.  105°  50' 41.04  feet; 
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3.  195°  50' 14.80  feet; 

4.  285°  50'  30.00  feet  to  the  point  of  beginning 
and  containing  an  area  of  526  square  feet. 

that  the  property  afore  described  is  situated  at 
Waipahu  aforesaid  and  that  there  are  three  valu- 
able buildings  on  the  said  property. 

VII. 

That  with  relation  to  the  real  property  afore  de- 
scril^ed  in  paragraph  VI  although  it  was  orally 
given  to  the  plaintiff,  there  was  never  a  deed  exe- 
cuted in  favor  of  the  plaintiff  from  his  father;  that 
su]:>sequent  to  May,  1935,  for  more  than  ten  (10) 
continuous  years  the  plaintiff  took  possession  of  the 
premises  and  openly,  exclusively,  adversely,  contin- 
uously and  without  interruption  held  himself  to  be 
the  owner  of  the  premises  aforedescribed  against 
the  entire  world;  that  since  May,  1935,  he  possessed 
said  property  and  collected  all  rentals  due  from  the 
premises  and  kept  the  said  rentals  for  his  own  use: 
that  since  May,  1935,  he  paid  all  Territorial  real  prop- 
erty taxes  on  the  premises ;  that  since  May,  1 935,  he 
considerably  improved  the  premises  with  permanent 
improvements  at  his  own  labor  and  expense;  that 
since  May,  1935,  he  controlled  the  property  in  every 
respect  as  if  he  owned  the  property ;  that  since  May, 
1935,  he  paid  gross  income  taxes  to  the  Territory  of 
Hawaii  in  his  own  name  on  the  gross  rentals  from 
the  premises;  that  since  May,  1935,  he  paid  in  his 
own  name  net  income  taxes,  both  Territorial  and 
Federal,  on  the  rental  income  from  the  premises; 
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that  on  July  23,  1938,  he  purchased  from  one  T. 
Ota  for  the  sum  of  $100.00  by  way  of  a  [10]  deed 
duly  executed  by  T.  Ota,  parcel  2  described  in  the 
Vesting  Order,  the  exact  description  of  which  is  as 
follows : 

All  of  that  certain  parcel  of  land  (portion  of  the 
land  described  in  Royal  Patent  Xumber  5694,  Land 
Commission  Award  Xumber  6545,  Apana  1  to  H, 
Haalilio  and  a  portion  of  Boundary  Certificate  Xo. 
20  to  John  Hamauku)  situate,  lying  and  being  at 
Ohua,  Waikele,  in  the  District  of  Ewa,  City  and 
County  of  Honolulu,  Territory  of  Hawaii,  and  thus 
bounded  and  described : 

Parcel  Xo.  2 
Beginning  at  the  Xortheast  corner  of  this  piece 
of  land  the  true  azimuth  and  distance  of  the  said 
point  of  beginning  from  a  pipe  driven  at  the  Xorth- 
west  corner  of  the  Lot  10,  Land  Court  Application 
779,  by  traverse,  being:  (a)  159°  06'  28.75  feet  and 
(b)  105°  50'  30.0  feet  and  running  by  azimuths 
measured  clockwise  from  true  South: 

1.  15°  50'    14.8  feet; 

2.  105°  50' 140.0  feet; 

3.  195°  50'    14.8  feet; 

4.  285°  50'  140.0  feet  to  the  point  of  beginning. 
Containing  an  Area  of  2,072  square  feet,  or  there- 
abouts. 

that  it  was  put  in  the  name  of  Kaneichi  Xii  because 
the  adjoining  parcel  1  was  in  the  name  of  Kaneichi 
Xii  and  since  parcel  1  was  by  wa}^  of  gift  already 
his,  the  i^laintiff  thought  that  no  hann  would  be 
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done  in  naming  as  grantee  said  Kaneichi  Nii;  that 
the  foregoing  acts  were  all  in  reliance  of  the  gift  of 
the  said  real  property  to  him  in  May,  1935 ;  and  that 
Kaneichi  Nii  held  said  Parcel  2  in  trust  for  plain- 
tiff. 

VIII. 
That  there  were  other  real  properties  in  Waipahu 
left  by  gift  to  the  plaintiff  by  his  father  in  May, 
1935,  which  were  also  parol  gifts  unsupported  by 
deeds,  but  plaintiff  in  1939  using  powers  of  attorney 
from  Kaneichi  Nii  and  Saku  Nii,  wife  of  said 
Kaneichi  Nii,  sold  said  parcels  and  collected  all 
proceeds  from  the  sale  of  the  said  property  for  his 
own  use  and  purpose.  [11] 

IX. 

That  at  the  time  of  the  gift  in  May,  1935,  to  the 
plaintiff,  the  property  aforedescribed  in  paragraph 
VI  being  situated  in  a  remote  part  of  Waipahu  was 
not  of  much  value;  that  plaintiff  could  have  sold 
said  properties  described  in  paragraphs  VI  and  VII 
as  in  the  case  of  the  property  described  in  para- 
graph VIII  and  invested  said  funds  to  his  owm  use 
but  instead  kept  the  properties;  that  on  or  about 
1940  four-laned  paved  highways  have  been  con- 
structed near  the  said  properties  and  the  value  of 
the  properties  now  is  about  ten  times  that  of  May, 
1935 ;  that  its  present  value  is  about  $30,000.00  more 
or  less;  that  if  the  properties  described  are  not  re- 
turned as  prayed  for  in  this  cause  to  the  plaintiff, 
the  plaintiff  mil  suffer  great  and  irreparable  dam- 
ages; that  plaintiff  is  and  was  since  May,  1935,  the 
beneficial  and  equitable  owner  of  the  premises  de- 
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scribed;  and  that  he  is  also  entitled  to  the  premises 
on  grounds  of  adverse  possession. 

X. 

That  heretofore,  to  wit,  on  September  12,  1947, 
the  defendant  in  his  capacity  as  successor  to  the 
Alien  Property  Custodian  of  the  United  States  of 
America  issued  Vesting  Order  No.  9777,  an  exact 
copy  of  which  Order  is  attached  hereto  and  marked 
Exhibit  "A"  and  hereby  incorporated  herein  as  if 
recited  herein. 

XI. 

That  by  virtue  of  said  Order  the  said  properties 
are  now  vested  in  the  defendant.  Attorney  General 
of  the  United  States  of  America  in  his  capacity  as 
successor  to  the  Alien  Property  Custodian,  and  the 
plaintiff  has  been  illegally  deprived  of  his  proper- 
ties by  said  Vesting  Order;  that  since  the  issuance 
of  the  said  Order  the  defendant  through  his  agents 
have  been  illegally,  [12]  unlawfully  and  contrary  to 
law  and  the  Constitution  of  the  United  States  of 
America  in  complete  control  and  possession  of  the 
premises  collecting  all  rentals  therefrom  and  will 
continue  to  do  so,  and  plaintiff  is  informed  and  be- 
lieves that  defendant  will  sell  said  properties  if  the 
relief  requested  herein  is  not  granted ;  and  that  such 
a  sale  would  be  illegal  and  contrary  to  the  laws  and 
the  Constitution  of  the  United  States  of  America. 

XII. 

That  the  aforesaid  wrongful  and  illegal  posses- 
sion, supervision  and  control  of  the  properties  have 
caused  and  will  cause  plaintiff  irreparable  damages. 
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XIII. 

That  the  threatened  sale  of  said  real  properties, 
if  carried  out,  will  cause  irreparable  damages  to  the 
plaintiff. 

XIY. 

That  prior  to  the  filing  of  this  suit  the  plaintiff 
duly  made  and  filed  with  the  Office  of  the  Alien 
Property  Custodian  at  Washington,  District  of  Co- 
lumbia, notice  of  his  claim  to  said  real  properties 
under  oath  on  Form  APC  1-A  and  in  such  form  and 
in  such  particulars  required  by  said  Alien  Property 
Custodian,  in  conformity  with  and  in  pursuance  to 
the  statutes,  requirements,  and  orders  in  such  cases 
made  and  provided;  that  no  hearing  has  been 
granted  in  connection  with  such  claim  and  plaintiff 
has  been  informed  that  no  hearing  will  be  granted 
immediately  upon  the  filing  of  such  claim;  that  he 
has  been  informed  that  the  Office  of  the  Alien  Prop- 
erty Custodian  has  not  acted  on  claims  filed  years 
ago  and  there  is  no  reason  to  believe  that  plaintiff's 
claim  mil  be  acted  upon  immediately.  [13] 

XV. 

That  in  addition  to  the  vesting  of  the  properties 
aforedescribed  the  defendant  in  his  capacity  as  suc- 
cessor to  the  Alien  Property  Custodian,  through  his 
agents,  has  illegally  and  unlawfully  made  written 
demands  on  the  plaintiff  to  pay: 

''That  certain  debt  or  other  obligation  owing 
to  Kaneichi  Nii,  also  known  as  Konichi  Nii  by 
Shoso  Nii,  doing  business  as  S.  Nii  Store,  aris- 
ing out  of  rents  collected  from  the  property  de- 
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scribed  in  sub-paragraph  2-a  hereof,  and  any 
and  all  rights  to  demand,  enforce  and  collect  the 
same." 
that  plaintiff  claims  that  since  he  was  and  is  the 
beneficial  and  equitable  owner  of  the  premises  as  al- 
leged in  paragraphs  V,  VI,  VII,  IX,  XI,  XII  and 
XIII,  he  did  not  and  does  not  owe  the  debt  above 
referred  to  in  the  Vesting  Order  to  Kaneichi  Xii 
or  his  successor  the  defendant ;  that  in  spite  of  such 
claims  of  the  plaintiff  the  defendant  through  his 
agents  have  insisted  on  the  payment  of  the  alleged 
debt;  that  the  amount  of  the  alleged  debt  claimed 
by  the  defendant  through  his  agent  is  approxi- 
mately $3,500.00  to  $4,000.00;  that  if  the  defendant 
unlaw^fully,  forcibly  and  summarily  collects  said  al- 
leged debt,  the  plaintiff  will  be  required  to  liquidate 
his  store  business  in  that  he  does  not  have  sufficient 
cash  to  pay  such  a  large  sum  of  money;  that  if  the 
relief  as  prayed  for  with  relation  to  the  matters  al- 
leged in  this  paragraph  is  not  granted,  the  plaintiff 
will  be  permanently  and  irreparably  damaged. 

XVI. 

That  the  plaintiff  claims  that  the  matters  of  the 
return  of  properties  herein  alleged  and  the  matter 
of  the  existence  or  non-existence  of  the  debt  alleged 
in  paragraph  XV  is  so  closly  related  that  it  should 
be  settled  in  this  single  cause.  [14] 

XVII. 

That  plaintiff  has  no  adequate  and  speedy  remedy 
at  law. 

Wherefore,  plaintiff  prays  that  a  summons  be  is- 
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sued  out  of  this  Court,  directed  to  said  Tom  C. 
Clark,  Attorney  General  as  successor  to  the  Alien 
Property  Custodian,  commanding  him  on  a  day  cer- 
tain, to  appear  and  answer  this  bill  of  complaint  as 
is  by  law  provided,  answer  under  oath  being  waived, 
and  obey  and  perform  such  orders  and  decrees  in 
the  premises  as  to  the  Court  may  seem  proper  and 
required  by  the  principles  of  equity  and  good  con- 
science; and 

The  plaintiff  prays  that  a  decree  be  entered  herein 
restraining  the  sale  of  the  real  properties  described 
in  paragraphs  VI  and  VII  above  by  the  defendant 
as  well  as  his  agents,  employees  and  representatives 
pending  determination  of  this  action;  that  it  be  ad- 
judged that  the  right  and  title  in  said  real  prop- 
erties are  in  the  plaintiff  and  that  said  plaintiff  is 
entitled  to  the  immediate  possession  thereof;  and 
directing  defendant  to  transfer  and  deliver  to  the 
plaintiff  said  real  properties  and  to  render  a  full, 
true  and  correct  accounting  of  moneys  received  and 
collected  from  September  12,  1947,  to  the  date  of  the 
transfer. 

And  as  further  relief  the  plaintiff  prays  that  a  de- 
cree be  entered  herein  permanently  enjoining  the  de- 
fendant from  collecting  the  alleged  debt  alleged  in 
paragraph  XV  above;  that  an  order  be  entered  de- 
claring that  the  entire  Vesting  Order  No.  9777  to  be 
a  nullity  and  of  no  effect. 

The  plaintiff  prays  for  such  other,  further  and 
dift'erent  relief  as  to  this  Court  may  seem  equitable, 
just  and  proper.  [15] 
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Dated  at  Honolulu,  T.  H.,  this  31st  day  of  De- 
cember, A.D.  1947. 

/s/  SHOSO  Nil. 
His  Attorney: 

/s/  SHIRO  KASHIWA. 

Territory  of  Hawaii, 

City  and  County  of  Honolulu — ss. 

Shoso  Mi,  being  first  duly  sworn,  on  oath,  deposes 
and  says :  That  he  is  the  Plaintiff  named  in  the  fore- 
going Complaint;  that  he  has  read  the  same,  knows 
the  contents  thereof  and  that  the  same  are  true. 

/s/  SHOSO  Nil. 

Subscril^ed  and  sworn  to  before  me  this  31st  day 
of  December,  A.  D.  1947. 
(Seal)  /s/  FLORENCE  Y.  OKUBO, 

Notary  Public,  First  Judicial  Circuit,  Territory  of 
Hawaii.  [16] 

EXHIBIT  "A" 

Office  of  Alien  Property 

Department  of  Justice 

Vesting  Order  9777 

Re:  Real  property  and  a  claim  owned  by  Kaneichi 
Nii,  also  known  as  Konichi  Nii 

Under  the  authority  of  the  Trading  with  the 
Enemy  Act,  as  amended  Executive  Order  9193,  as 
amended,  and  Executive  Order  9788,  and  pursuant 
to  law,  after  investigation,  it  is  hereby  found: 

1.    That  Kaneichi  Nii,  also  known  as  Konichi  Nii, 
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whose  last  known  address  is  Japan,  is  a  resident  of 
Japan  and  a  national  of  a  designated  enemy  coun- 
try (Japan) ; 

2.  That  the  property  described  as  follows: 

(A.)  Real  property  situated  at  Waikele, 
Waipahu,  Oahu,  T.  H.,  particularly  described  in 
Exhibit  A  attached  hereto  and  by  reference 
made  a  part  hereof,  together  with  all  heredita- 
ments, fixtures,  improvements  and  appurte- 
nances thereto  and  any  and  all  claims  for  rents, 
refunds,  benefits  or  other  payments  arising 
from  the  ownership  of  such  property,  and 

(B.)  That  certain  debt  or  other  obligation 
owing  to  Kaneichi  Nii,  also  known  as  Konichi 
Nii  by  Shoso  Nii,  doing  business  as  S.  Nii 
Store,  arising  out  of  rents  collected  from  the 
property  described  in  sub-paragraph  2-a  hereof, 
and  any  and  all  rights  to  demand,  enforce  and 
collect  the  same. 

is  property  within  the  United  States  owned  or  con- 
trolled by,  payable  or  deliverable  to,  hold  on  behalf 
of  or  on  account  of,  or  owing  to,  or  which  is  evi- 
dence of  ownership  or  control  by,  the  aforesaid  na- 
tional of  a  designated  enemy  country  (Japan) ; 

and  it  is  hereby  determined : 

3.  That  to  the  extent  that  the  person  named  in 
sub-paragraph  1  hereof  is  not  within  a  designated 
enemy  country,  the  national  interest  of  the  United 
States  requires  that  such  person  be  treated  as  a  na- 
tional of  a  designated  enemy  country  (Japan) 
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All  determinations  and  all  action  required  by  law, 
including  appropriate  consultation  and  certification, 
having  been  made  and  taken,  and,  it  being  deemed 
necessary  in  the  national  interest,  [17] 

There  Is  Hereby  Vested  in  the  Attorney  General 
of  the  United  States  the  property  described  in  sub- 
paragraph 2-a  hereof,  subject  to  recorded  liens,  en- 
cumbrances and  other  rights  of  record  held  by  or  for 
persons  who  are  not  nationals  of  designated  enemy 
countries,  and 

There  Is  Hereby  Vested  in  the  Attorney  General 
of  the  United  States  the  property  described  in  sub- 
paragraph 2-b  hereof, 

All  such  property  so  vested  to  be  held,  used,  ad- 
ministered, liquidated,  sold  or  otherwise  dealt  with 
in  the  interest  of  and  for  the  benefit  of  the  United 
States. 

The  term  "national"  and  "designated  enemy 
country"  as  used  herein  shall  have  the  meanings 
prescribed  in  section  10  of  Executive  Order  9193,  as 
amended. 

(40  Stat.  411,  50  U.S.C.  App.  1;  55  Stat.  839,  50 
U.S.C.  App.  Sup.  616;  Pub.  Law  322,  79th  Cong.,  60 
Stat.  50;  Pub.  Law  671,  79th  Cong.,  60  Stat.  925; 
E.  0.  9193,  July  6,  1942,  9193,  July  6,  1942,  7  F.  R. 
5205,  CFR,  Cum,  Supp.;  E.  O.  9567  June  8,  1945, 
lOF.  R.  6917,  3  CFR,  1945  Supp.;  E.  O.  9788,  Oct. 
14,  1946,  11  F.  R.  11981) 

Executed  at  Washington,  D.  C,  on  September  12, 
1947. 
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For  the  Attorney  General : 

(Official  Seal.) 

/s/  DAVID  L.  BAZELON, 
Assistant  Attorney  General,  Director,  Office  of  Alien 
Property.  [18] 

EXHIBIT  A 

All  of  that  certain  parcel  of  land  (portion  of  the 
land  described  in  Royal  Patent  Number  5694,  Land 
Commission  Award  Number  6545,  Apana  1  to  H. 
Haalilio  and  a  portion  of  Boundary  Certificate  No. 
20  to  John  Hamauku)  situate,  lying  and  being  at 
Ohua,  Waikele,  in  the  District  of  Ewa,  City  and 
County  of  Honolulu,  Territory  of  Hawaii,  being  Lot 
'^4",  and  thus  bounded  and  described: 

Parcel  No.  1 
Beginning  at  the  Southeast  corner  of  this  piece  of 
land  on  the  West  bank  of  the  Kapakahi  Stream,  be- 
ing also  the  Northeast  end  of  present  wooden  bridge, 
the  true  azimuth  and  distance  of  the  said  point  to  a 
pipe  driven  at  the  Northwest  corner  of  Lot  10,  Land 
Court  Application  779  being  339°  06'  28.75  feet,  and 
running  my  azimuths  measured  clockwise  from  true 
South : 

1.  105°  50'  170.00  feet  along  the  North  side  of 
right  of  way; 

2.  15°  50'  14.80  feet  along  the  West  end  of  right 
of  way ; 

3.  105°  50'  105.80  feet  along  the  remaining  por- 
tion of  R.  P.  5694  L.C.  Aw.  6545  Apana  1  to  Haali- 
lio, to  a  pipe; 
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4.  199°  50'  140.10  feet  along  the  same,  to  a  pipe ; 

5.  294°  16'  218.60  feet  along  the  South  bank  of  the 
Kapakahi  Stream; 

6.  311°  48'  25.54  feet  along  the  West  bank  of  the 
Kapakahi  Stream; 

7.  348°  10'  61.30  feet  along  the  West  bank  of  the 
Kapakahi  Stream. 

8.  19°  14'  27.50  feet  along  the  West  bank  of  the 
Kapakahi  Stream,  to  the  point  of  ])eginning 

Containing  an  Area  of  29,200  Square  Feet,  or 
0.670  Acre,  or  thereabouts.  [19] 

All  of  that  certain  parcel  of  land  (portion  of  the 
land  described  in  Royal  Patent  Number  5694,  Land 
Commission  Award  Num])er  6545,  Apana  1  to  H. 
Haalilio  and  a  portion  of  Boundary  certificate  No. 
20  to  John  Hamauku)  situate,  lying  and  being  at 
Ohua,  Waikele,  in  the  District  of  Ewa,  City  and 
County  of  Honolulu,  Territory  of  Hawaii  and  thus 
bounded  and  described: 

Parcel  No.  2 

Beginning  at  the  Northeast  corner  of  this  piece  of 
land  the  true  azimuth  and  distance  of  the  said  point 
of  beginning  from  a  pipe  driven  at  the  Northwest 
corner  of  the  Lot  10,  Land  Court  Application  779, 
by  traverse,  being;  (a)  159°  06'  28.75  feet  and  (b) 
105°  50'  30.0  feet  and  running  by  azimuths  meas- 
ured clockwise  from  true  South: 

L      15°  50'    14.8  feet; 

2.  105°  50' 140.0  feet; 

3.  195°  50'    14.8  feet; 

4.  285°  50'  140.0  feet  to  the  point  of  begimiing. 
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Containing  an  Area  of  2,072  Square  Feet,  or 
thereabouts. 

Together  with  fifty  per  cent  (50%)  of  additional 
undivided  interest  of  right  of  way  to  use  in  common 
with  the  owners  and  occupants  of  the  above-men- 
tioned lot  and  the  remaining  portion  of  L.C.  Aw. 
6545  Apana  1  to  H.  Haalilio  being  a  road  purpose 
only,  which  right  of  way  is  described  as  follows: 

Beginning  at  the  Northeast  corner  of  this  piece 
of  land  on  the  West  bank  of  Kapakahi  Stream,  the 
true  azimuth  and  distance  of  the  said  point  of  begin- 
ning to  a  pipe  driven  at  the  Northwest  corner  of  Lot 
10  of  Land  Court  Application  779  being  339°  06' 
28.75  feet  and  running  by  azimuths  measured  clock- 
wise from  true  South: 

1.  339°  06'  17.46  feet  along  the  west  Bank  of  the 
Kapakahi  Stream; 

2.  105°  50'  41.04  feet ; 

3.  195°  50' 14.80  feet; 

4.  285°  50'  30.00  feet  to  the  point  of  beginning 
and  containing  an  area  of  526  square  feet.  [20] 


[Title  of  District  Court  and  Cause] 

SUMMONS 

To  the  above-named  Defendant: 

You  are  hereby  summoned  and  required  to  serve 
upon  Shiro  Kashiwa,  plaintiff's  attorney,  whose  ad- 
dress is  307-208  Hawaiian  Trust  Building,  Hono- 
lulu 48,  T.  H.,  an  answer  to  the  complaint  which  is 
herewith  served  upon  you,  within  60  days  after 
service  of  this  summons  upon  you,  exclusive  of  the 
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day  of  service.  If  you  fail  to  do  so,  judgment  by  de- 
fault will  be  taken  against  you  for  the  relief  de- 
manded in  the  complaint. 

(Seal)  /s/  WM.  F.  THOMPSON  JR., 

Clerk  of  Court. 

Date:  Jan.  5,  1948.  [21] 

RETURN  ON  SERVICE  OF  WRIT 

I  hereby  certify  and  return,  that  on  the  5th  day  of 
January,  A.D.  1948,  I  received  the  within  summons 
at  Honolulu,  T.  H.,  and  executed  the  same  by  hand- 
ing to  and  leaving  with  Maurice  Sapienza,  Hono- 
lulu, T.  H,,  Assistant  United  States  Attorney,  Dis- 
trict of  Hawaii,  certified  copy  of  the  within  Sum- 
mons together  with  a  certified  copy  of  the  Complaint 
attached  thereto,  at  the  Federal  Building,  Honolulu, 
T.  H.,  and  by  mailing  certified  coi)ies  of  the  within 
Summons  and  Complaint  to  Hon.  Tom  C.  Clark,  At- 
torney General  of  the  United  States,  as  Successor  to 
the  Alien  Property  Custodian,  at  Washington  25, 
D.  C,  return  receipt  requested. 

Dated  at  Honolulu,  T.  H.,  this  5th  day  of  Janu- 
ary, A.  D.  1948. 

(Seal)  OTTO  F.  HEINE, 

United  States  Marshal, 
By  /s/  EMMANUEL  U.  MOSES,  JR., 

Deputy  United  States  Marshal. 

Marshal's  Fees,  $4.06;  Total,  $4.06. 
(Return  Post  Office  Receipt  attached.) 
[Endorsed] :   Filed  Jan.  5,  1948. 
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[Title  of  District  Court  and  Cause.] 

ANSWER 

The  defendant,  Tom  C.  Clark,  Attorney  General, 
as  successor  to  the  Alien  Property  Custodian,  for 
his  answer  to  the  Complaint: 

1.  Admits  that  this  is  an  action  against  the  At- 
torney General  of  the  United  States  as  successor  to 
the  Alien  Property  Custodian  and  that  it  purports 
to  arise  under  the  Trading  with  the  Enemy  Act,  as 
amended,  and  except  as  thus  expressly  admitted, 
denies  that  he  has  knowledge  or  information  suf- 
ficient to  form  a  belief  as  to  the  truth  of  the  allega- 
tions contained  in  paragraph  I  of  the  Complaint. 

2.  Denies  that  the  plaintiff  is  not  an  "enemy'' 
within  the  meaning  of  the  Trading  with  the  Enemy 
Act,  as  amended,  and  except  as  thus  expressly  de- 
nied, denies  that  he  has  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  the  alle- 
gations contained  in  paragraph  II  of  the  Complaint. 

3.  Denies  that  he  has  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  the  al- 
legations contained  in  paragraph  III  of  the  Com- 
plaint. 

4.  Admits  the  allegations  contained  in  paragraph 
ly  of  the  Complaint. 

5.  Admits  that  the  plaintiff's  father  is  Kaneichi 
Nii,  that  the  said  Kaneichi  Nii  is  a  citizen  of  Jayjan 
who  has  been  resident  in  Japan  [23]  since  May,  1935, 
that  prior  thereto  the  said  Kaneichi  Nii  had  resided 
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at  Waipahu  and  operated  a  store  known  as  ''K.  Mi 
Store,"  and  that  the  said  Kaneichi  Mi,  in  or  about 
May,  1935,  conveyed  the  said  store  to  the  plaintiff 
by  bill  of  sale;  denies  that  the  said  Kaneichi  Mi 
gave  to  the  plaintiff  by  way  of  gift  everything  which 
he  left  in  the  territory  of  Hawaii;  and,  except  as 
thus  expressly  admitted  and  denied,  denies  that  he 
has  knowledge  or  information  sufficient  to  form  a 
belief  as  to  the  truth  of  the  allegations  contained  in 
paragraph  V  of  the  Complaint. 

6.  Denies  that  the  real  property  described  in  par- 
agraph VI  of  the  Complaint  was  left  or  given  to  the 
plaintiff  and,  except  as  thus  expressly  denied,  admits 
the  allegations  contained  in  the  said  paragraph  of 
the  Complaint. 

7.  Admits  that  there  was  never  a  deed  executed 
in  favor  of  the  plaintiff  by  his  father  with  respect 
to  the  real  property  described  in  paragraph  VI  of 
the  Complaint;  admits  further  that  the  real  prop- 
erty described  in  paragraph  VII  of  the  Complaint 
was  conveyed  by  deed  to  Kaneichi  Nii;  and,  except 
as  thus  expressly  admitted,  denies  that  he  has 
knowledge  or  information  sufficient  to  form  a  belief 
as  to  the  truth  of  the  allegations  contained  in  para- 
graph VII  of  the  Complaint. 

8.  Denies  that  he  has  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  the  alle- 
gations contained  in  paragraph  VIII  of  the  Com- 
plaint. 

9.  Denies  that  the  plaintiff  is  and  was  since  May, 
1935,  the  beneficial  and  equitable  owner  of  the  prem- 
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ises  described  in  paragraphs  YI  and  VII  of  the 
Complaint;  denies  further  that  the  plaintiff  is  en- 
titled to  the  premises  on  grounds  of  adverse  pos- 
session ;  and,  except  as  thus  expressly  denied,  denies 
that  he  has  knowledge  or  information  sufficient  to 
form  a  belief  as  to  the  truth  of  the  allegations  con- 
tained in  paragraph  IX  of  the  Complaint. 

10.  Admits  the  allegations  contained  in  para- 
graph X  of  the  Complaint.  [24] 

11.  Admits  that  the  defendant  by  his  agents  has 
been  and  is  in  possession  of  the  premises  and  has 
been  and  is  collecting  the  rents,  and  that  it  will  be 
the  duty  of  the  defendant  to  sell  the  premises  ac- 
cording to  law,  and  except  as  thus  expressly  ad- 
mitted, denies  the  allegations  in  paragraph  XI  of 
the  Complaint. 

12.  Denies  that  the  defendant's  possession,  super- 
vision and  control  of  the  property  are  wrongful  or 
illegal  and,  except  as  thus  expressly  denied,  denies 
that  he  has  knowledge  or  information  sufficient  to 
form  a  belief  as  to  the  truth  of  the  allegations  con- 
tained in  paragraph  XII  of  the  Complaint. 

13.  Denies  that  he  has  knowledge  or  informa- 
tion sufficient  to  form  a  belief  as  to  the  truth  of  the 
allegations  contained  in  paragraph  XIII  of  the 
Complaint. 

14.  Admits  that  the  plaintiff  filed  with  the  Office 
of  Alien  Property,  at  Washington,  D.  C,  under  oath 
a  claim  to  the  property  on  Form  APC-lA;  admits 
further  that  no  hearing  has  been  granted  on  the 
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said  claim  and  that  the  plaintiff  has  been  informed 
that  it  is  not  possible  to  state  when  a  hearing  will 
be  held  on  the  said  claim;  and,  except  as  thus  ex- 
pressl}^  admitted,  denies  that  he  has  knowledge  or 
information  sufficient  to  form  a  belief  as  to  the 
truth  of  the  alleg-ations  contained  in  paragraph  XIV 
of  the  Complaint. 

15.  Admits  that  the  defendant  has  demanded  and 
demands  that  the  plaintiff  pay  the  debt  as  set  forth 
in  the  vesting  order  and  in  paragraph  XV  of  the 
Complaint;  denies  that  the  said  demand  for  pay- 
ment is  illegal;  and,  except  as  thus  expressly  ad- 
mitted and  denied,  denies  that  he  has  knowledge  and 
information  sufficient  to  form  a  belief  as  to  the 
truth  of  the  allegations  contained  in  paragraph  XV 
of  the  Complaint. 

16.  Alleges  that  paragraph  XVI  of  the  Com- 
plaint contains  no  material  allegations  of  fact  and, 
therefore,  requires  no  answer. 

17.  Denies  that  he  has  knowledge  or  information 
sufficient  to  form  a  l)elief  as  to  the  truth  of  the  al- 
legations contained  in  paragraph  XVII  of  the  Com- 
plaint. [25] 

For  a  First,  Separate  and  Complete  Defense,  the 
Defendant  Alleges: 

18.  That  the  plaintiff  was  a  resident  of  Japan 
after  June  14,  1941,  and  at  the  time  of  the  issuance 
of  the  vesting  order  herein,  and  that  he  is  an  enemy 
and  a  national  of  a  designated  enemy  country  within 
the  meaning  of  the  Trading  with  the  Enemv  Act,  as 
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amended,    and    Executive     Order    No.    9193,    as 
amended. 

For  a  Comiterclaim  Against  the  Plaintiff,  the  De- 
fendant Alleges: 

19.  That  the  Court  has  jurisdiction  of  this  coun- 
terclaim under  Section  24(1)  of  the  Judicial  Code 
(28  use  Sec.  41(1))  and  Section  17  of  the  Trading 
with  the  Enemy  Act,  as  amended  (50  U.S.C,  App., 

Sec.  17). 

20.  That  by  virtue  of  Vesting  Order  No.  9777, 
dated  September  12,  1947,  a  copy  of  which  is  incor- 
porated in  the  plaintiff's  Complaint  as  Exhibit  "A" 
thereto,  the  defendant  became  and  is  the  owner  of: 

''That  certain  debt  or  other  obligation  owing 
to  Kaneichi  Nii,  also  known  as  Konichi  Nii,  by 
Shoso  Nii,  doing  business  as  S.  Nii  Store,  aris- 
ing out  of  rents  collected  from  the  property  de- 
scribed in  subparagraph  2-a  hereof,  and  any 
and  all  rights  to  demand,  enforce  and  collect  the 


same. ' ' 


21.  That  although  the  defendant  has  made  de- 
mand upon  the  plaintiff  for  the  payment  of  the 
aforesaid  debt,  the  plaintiff  has  refused  to  pay  it. 

Wherefore,  the  defendant  demands  judgment 
against  the  plaintiff  (1)  dismissing  the  plaintiff's 
Complaint;  (2)  ordering  the  plaintiff  to  account  for 
all  rents  collected  by  him  from  the  property  de- 
scribed in  the  vesting  order,  together  with  interest, 
and  to  pay  such  rents  and  interest  thereon  to  the  de- 
fendant; and  (3)  for  costs.  [26] 
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Honolulu,  T.  H.,  May  3,  1948. 

/s/  RAY  J.  O'BRIEN, 

United  States  Attorney, 

/s/  DAVID  L.  BAZELON, 
Assistant  Attorney  G-eneral,  Director,  Office  of  Alien 
Property, 

/s/  GEORGE  B.  SEARLS, 
Chief  Trial  Attorney, 

/s/  HAROLD  UNGAR, 
Attorney,  Department  of  Justice,  Washington,  D.  C. 
Attorneys  for  Defendant. 

(Acknowledgment  of  Service.) 

[Endorsed] :  Filed  May  3,  1948.  [27] 
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[Title  of  District  Court  and  Cause.] 

ANSWER  TO  COUNTER-CLAIM 

Comes  now  Shoso  Nii,  Plaintiff  above  named,  and 
in  answer  to  the  Counter-claim  of  the  defendant  con- 
tained in  the  defendant's  answer  to  the  plaintiff's 
complaint,  hereby  denies  that  there  was  any  debt 
owing  from  the  plaintiff  to  Kaneichi  Nii,  also 
known  as  Konichi  Nii,  arising  out  of  rents  col- 
lected from  the  property  described  in  sub-para- 
graph 2-a  of  the  Vesting  Order  No.  9777  dated 
September  12,  1947. 

Dated  at  Honolulu,  T.  H.,  this  4th  day  of  May, 
A.D.  1948. 

SHOSO  NII, 
Plaintiff. 

By  /s/  SHIRO    KASHIWA, 
His  Attorney. 

(Acknowledgment  of  Service.) 

[Endorsed] :    Filed  May  6,  1948.  [29] 


[Title  of  District  Court  and  Cause.] 

MOTION  FOR  ISSUANCE  OF  COMMISSION 
TO   TAKE   DEPOSITION 

Comes  now  Shoso  Nii,  Plaintiff  in  the  above- 
entitled  cause,  by  his  attorney,  Shiro  Kashiwa,  and 
moves  this  Honorable  Court  that  a  commission  issue 
out  of  and  under  the  seal  of  this  Honorable  Court 
directed   to   the   Consul   of  the   United   States   of 
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America  at  Kobe,  Hyogo  Prefecture,  Japan,  to 
take  the  testimony  of  Kaneichi  Nii,  whose  address 
is  125  Kono  Mura,  Saiki  Gun,  Hiroshima  Ken, 
Japan,  as  a  witness  for  and  on  behalf  of  the  Plain- 
tiff above  mentioned  at  any  hearing  that  may  be 
held  on  the  Petition  of  the  Plaintiff  and  the  Coun- 
ter-Claim  by  the  Defendant  filed  in  the  above-enti- 
tled cause  and  matter  and  to  propoimd  written  in- 
terrogatories and  cross-interrogatories,  if  any,  to 
said  Kaneichi  Nii  and  record  his  answers  to  the 
same. 

This  motion  is  based  on  the  records  and  plead- 
ings on  file  in  the  above-entitled  cause  and  matter 
and  particularly  upon  the  Affidavit  of  Shiro  Ka- 
shiwa  attached  hereto  and  made  a  part  hereof.  [31] 

Dated  at  Honolulu,  T.  H.,  this  10th  day  of  May, 
A.D.  1948. 

SHOSO  Nil, 
Plaintiff. 
By  /s/  SHIRO  KASHIWA, 
His  Attorney. 

NOTICE  OF  MOTION 

Please  take  notice  that  the  above  Motion  will  be 
presented  to  the  Honorable  J.  Frank  McLaughlin 
at  the  hour  of  10:00  o'clock  a.m.,  on  Wednesday, 
the  12th  day  of  May,  1948,  or  as  soon  thereafter  as 
counsel  may  be  heard,  in  his  Courtroom  in  the  Fed- 
eral Building,  Honolulu,  T,  H. 

/s/  SHIRO  KASHIWA, 

Attorney  for  Plaintiff.   [32] 
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AFFIDAVIT  OF  SHIRO  KASHIWA 

Territory  of  Hawaii, 

City  and  County  of  Honolulu — ss. 

Shiro  Kashiwa,  being  first  duly  sworn,  on  oath 
deposes  and  says:  That  he  is  an  attorney  at  law, 
an  officer  of  this  Court,  and  that  he  acts  as  at- 
torney for  the  Plaintiff  in  the  above-entitled  cause; 
that  said  Kaneichi  Nii  named  in  the  foregoing: 
Motion  is  a  necessary  and  material  witness  for 
and  in  behalf  of  the  plaintiff  in  any  hearing  that 
may  be  held  on  the  petition  filed  in  the  above-en- 
titled cause  and  matter  as  well  as  on  the  counter- 
claim of  the  defendant;  that  affiant  has  been  in- 
formed and  believes  and  upon  such  information  and 
belief  states  the  fact  to  be  that  said  Kaneichi  Mi 
if  called  at  a  hearing  on  said  petition  would  testify 
in  substance  as  follows: 

That  prior  to  his  last  departure  from  Hawaii  to 
Japan  he  made  a  gift  of  any  and  all  properties  of 
Avhatever  nature  whatsoever,  including  real  prop- 
erties, to  the  plaintiff,  Shoso  Nii;  [33] 

That  the  affiant  further  alleges  and  states  the 
far-t  to  be  that  insofar  as  it  is  known  to  the  affi- 
ant there  is  no  other  witness  or  witnesses  (except 
the  Plaintiff  himself)  known  to  the  affiant  resid- 
ing in  the  Territory  of  Hawaii  by  whom  the  fore- 
going facts  could  be  proved;  that  said  Kaneichi 
Nii  because  of  his  residency  at  Hiroshima  Ken, 
Ja])an,  as  aforesaid,  will  be  unable  to  appear  in 
Court  at  the  hearing  of  the  petition  heretofore  filed ; 
that  the  Plaintiff  cannot  safely  proceed  with  the 
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hearing  without  the  testimony  of  said  Kaneichi 
Nii ;  and  further  affiant  sayeth  not,  save  and  except 
that  he  makes  this  affidavit  in  support  of  the  fore- 
going motion  for  issuance  of  commission  to  take 
a  deposition  of  Kaneichi  Nii. 

/s/  SHIRO  KASHIWA. 

Subscribed  and   sworn  to   before  me   this   10th 
day  of  May,  A.D.  1948. 

[Seal]         /s/  FLORENCE  Y.  OKUBO, 
Notary  Public,  First  Judicial  Circuit,  Territory  of 
Hawaii.     My    Commission    expires    August    9, 
1951. 

(Acknowledgment  of  Service.) 
[Endorsed] :     Filed  May  11,  1948.  [34] 
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[Title  of  District  Court  and  Cause.] 

ORDER    OF    MOTION    FOR    ISSUANCE    OF 
COMMISSION  TO  TAKE  DEPOSITION 

The  motion  filed  on  behalf  of  Shoso  Nii,  Plain- 
tiff above  mentioned,  for  a  commission  to  take  the 
deposition  of  Kaneichi  Nii  having  duly  come  on  to 
be  heard  and  it  appearing  to  the  satisfaction  of  the 
Court  that  said  Kaneichi  Nii  is  presently  residing 
at  Hiroshima  Ken,  Japan,  and  that  the  Plaintiff 
cannot  safely  proceed  with  the  trial  of  said  cause 
without  the  testimony  of  said  Kaneichi  Nii; 

Now,  Therefore,  It  Is  Hereby  Ordered  that  a 
commission  issue  out  of  and  under  the  seal  of  this 
Court  directed  to  the  Consul  of  the  United  States 
of  America  at  Kobe,  Hyogo  Prefecture,  Japan,  to 
take  the  testimony  of  said  Kaneichi  Nii  whose  ad- 
dress is  125  Kono  Mura,  Saiki  Gun,  Hiroshima 
Ken,  Japan,  as  a  witness  for  and  on  behalf  of 
the  Plaintiff  above  mentioned,  said  deposition  to 
be  taken  within  a  reasonable  time  after  the  date  of 
this  Order,  upon  written  interrogatories  and  cross- 
interrogatories,  if  any,  to  be  then  and  there  pro- 
])ounded  to  said  Kaneichi  Nii.  [36] 

It  Is  Further  Ordei'ed  that  the  direct  interroga- 
tories to  be  propounded  on  behalf  of  the  Plaintiff 
herein  shall  be  filed  within  ten  (10)  days  after 
entry  of  this  Order;  that  the  cross-interrogatories 
to  l)e  propounded  on  behalf  of  the  Defendant  shall 
be  filed  within  Thirty  (30)  days  after  the  filing 
of  the  Plaintiff's  direct  interrogatories;  that  re- 
direct interrogatories  to  be  propounded  on  behalf 
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of  the  Plaintiff  shall  be  filed  within  Ten  (10)  days 
after  the  filing  of  said  cross-interrogatories;  and 
that  recross-interrogatories  to  be  propounded  on  be- 
half of  the  Defendant  shall  be  filed  within  Thirty 
(30)  days  after  the  filing  of  the  Plaintiff's  redi- 
rect interrogatories. 

Dated  at  Honolulu,  T.  H.,  this  13th  day  of  May, 
1948. 

/s/  J.  FRANK  Mclaughlin, 

Judge  of  the  Above-Entitled 
Court. 

Approved  as  to  form: 

TOM  C.  CLARK, 

Attorney  General,  as  Successor  to  the  Alien  Prop- 
erty Custodian,  Defendant. 

RAY  J.  O'BRIEN, 

United  States  Attorney,  District  of  Hawaii,  Attor- 
ney for  Defendant. 

By  /s/  EDWARD  A.  TOWSE, 
Assistant  United  States  Attorney,  District  of  Ha- 
waii. 

[Endorsed] :     Filed  May  13,  1948.  [37] 


[Title  of  District  Court  and  Cause.] 

DEPOSITION  OF  KANEICHI  Nil  TAKEN  ON 
BEHALF  OF  PLAINTIFF 

United  States  of  America — ss. 

Kaneichi   Nii,   of   125   Kono   Mura,    Saiki   Gun, 
Hiroshima   Ken,   Japan,    residing   more   than   one 
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hundred  miles  from  the  place  where  the  trial  of 
this  action  wil]  occur,  a  witness  Ccilled  on  behalf 
of  the  Plaintiif  herein,  being  duly  cautioned  and 
sworn  to  testify  the  whole  truth,  and  being  care- 
fully examined,  deposes  and  says  as  follows:  [39] 

INTERROGATORIES  TO  BE  PROPOUNDED 
TO  KANEICHI  NII 

1.  Q.     What  is  your  name?   A 

2.  Q.     Where  do  you  reside  ?   A 

3.  Q.  Are  you  the  father  of  Shoso  Nii  who 
now  resides  at  Waipahu,  Oahu,  Territory  of  Ha- 
waii, United  States  of  America  f  A 

4.  Q.     How  old  are  you  now  ?  A 

5.  Q.  At  what  age  did  you  go  to  Hawaii  for 
tlie  first  time  ?   A 

6.  Q.  How  many  years  did  you  spend  in  Ha- 
waii ?   A 

7.  Q.  When  did  you  last  come  back  from  Ha- 
waii to  Japan?   A 

8.  Q.  At  the  time  you  last  came  back  from  Ha- 
Avaii  to  Japan  how  many  children  did  you  have? 
A 

9.  Q.  Will  you  name  your  children  who  are 
now  living  and  give  their  present  addresses? 

A 

10.  Q.  When  you  last  came  back  from  Hawaii 
to  Japan,  did  you  transfer  the  Nii  Store  to  your 
son  Shoso  Nii  ?    A 

11.  Q.  If  you  did  transfer  the  store,  did  you 
sign  a  bill  of  sale?   A 

12.  Q.     Just  prior  to  your  last  departure  from 
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Hawaii  to  Japan,  did  you  own  any  real  properties 
in  Hawaii?   A 

13.  Q.  What  did  you  do  with  all  of  your  real 
])roperties  in  Hawaii  when  you  last  left  Hawaii  for 
Japan  ?   A 

14.  Q.  When  you  last  returned  to  Japan  from 
Hawaii,  did  you  have  properties  in  Japan  ?  A 

15.  Q.  At  that  time  about  how  much  was  such 
property  in  Japan  together  with  what  you  brought 
back  from  Hawaii  on  your  last  trip  worth  in  Jap- 
anese yen?    A 

16.  Q.  Was  that  sufficient  to  comfortably  take 
care  of  .you  and  your  wife  for  the  rest  of  your  life 
and  ,your  wife's  life?   A 

17.  Q.  When  you  last  left  Hawaii  for  Japan 
was  your  daughter  Hatsuko  ill  ?   A 

18.  Q.  Where  was  Hatsuko  living  at  that  time  ? 
A 


Kaneichi  Mi.   [41] 

CERTIFICATE  BY  CONSUL  OF  THE  UNITED 
STATES  OF  AMERICA 

United  States  of  America — ss. 

I  hereby  certify  that  on  the  ....  day  of , 

1948,  before  me,  Consul  of  the  United  States  of 

America,  at  my  office,   ,  Japan,  personally 

appeared,  pursuant  to  the  notice  hereto  annexed,  be- 
tween the  hours  of  ....  o'clock  .  .  m.  and  .  .  o'clock 
.  .  m.,  Kaneichi  Nii,  the  witness  named  in  said  no- 
tice, and  the  said  Kaneichi  Nii  being  by  me  first 
duly  cautioned  and  sworn  to  testify  the  whole  truth, 
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and  being  carefully  examined,  deposed  and  said  as 
in  the  foregoing  annexed  deposition  set  out. 

I  further  certify  that  said  deposition  was  be- 
gun on  the  ....  day  of  .  . .  . ,  1948,  and  continued 
from  day  to  day  until  the  ....  day  .  . .  .,  1948,  when 
same  was  completed.  [42] 

I  further  certify  that  the  said  deposition  was 
then  and  there  reduced  to  typewriting  by  me,  and 
was,  after  it  had  been  reduced  to  typewriting,  suli- 
scribed  by  the  witness,  and  the  same  has  been  re- 
tained by  me  for  the  purpose  of  sealing  up  and 
directing  the  same  to  the  clerk  of  the  court  as  re- 
quired by  law. 

I  further  certif}^  that  the  reason  why  the  said 
deposition  was  taken  was  that  the  said  witness  re- 
sides at  125  Kono  Mura,  Saiki  Gun,  Hiroshima 
Ken,  Japan,  more  than  one  hundred  miles  from 
Honolulu,  Territory  of  Hawaii,  the  place  where  this 
cause  is  to  be  tried. 

I  further  certify  that  I  am  not  of  counsel  or  at- 
torney to  either  of  the  parties,  nor  am  I  interested 
in  the  event  of  the  cause. 

I  further  certify  that  the  fee  for  taking  said 
deposition,  $....,  has  been  ])aid  to  nie  by  the  phiintiif, 
and  the  same  is  just  and  reasonable. 

Witness  my  hand  and  official  seal  at   , 

,  Japan,  this  ....  day ,  1948. 

Consul  of  the  United   States 
of  America. 

[Endorsed] :     Filed  May  21,  1948.  [43] 
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[Title  of  District  Court  and  Cause.] 

COMMISSION 

The  United  States  of  America, 


''7 


District  of  Hawaii, 
Hawaiian  Division — ss. 

The  President  of  the  United  States,  to  the  Consul 
of  the  United  States  of  America  at  Kobe,  Hyos^o 
Prefecture,  Japan, 

Greeting : 

Whereas  there  is  now  pending  before  us  a  cer- 
tain action  in  which  Shoso  Mi  is  plaintiff  and 
Tom  C.  Clark,  Attorney  General  as  Successor  to 
the  Alien  Property  Custodian,  is  defendant,  and  it 
has  been  made  known  to  us  that  the  testimony  of 
a  witness,  Kaneichi  Nii,  residing  at  125  Kono 
Mura,  Saiki  Gun,  Hiroshima  Ken,  Japan,  is  nec- 
essary in  order  that  full  justice  be  done  in  the 
premises ; 

We  therefore  request  that  you  cause  the  said 
witness  to  appear  before  you,  or  before  some  per- 
son by  you  for  that  purpose  appointed,  at  a  pre- 
cise time  and  place,  then  and  there  to  make  answer 
on  his  oath  or  affirmation  to  the  several  interroga- 
tories and  cross-interrogatories  hereunto  annexed, 
and  that  you  cause  his  deposition  to  be  committed 
to  writing,  inclosed  and  sealed  and  returned  to  us, 
together  with  these  present.  [45] 

Witness   the   Honorable   J.    Frank   McLaughlin, 
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Judge  of  the  District  Court  of  the  United  States 
for  the  Territory  of  Hawaii. 


Clerk. 
Dated  May  2,  1948. 
Approved  as  to  form: 

TOM  C.  CLARK, 

Attorney  General,  as  Successor  to  the  Alien  Prop- 
erty Custodian,  Defendant. 

RAY  J.  O'BRIEN, 

United  States  Attorney,  District  of  Hawaii,  Attor- 
ney for  Defendant. 

By  EDWARD  A.  TOWSE, 
Assistant  United  States  Attorney,  District  of  Ha- 
waii.  [46] 
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[Title  of  District  Court  and  Cause.] 

APPEARANCE  OF  COUNSEL 

Conies  now  Leon  R.  Gross,  Manager  Hawaii  Of- 
fice, Office  of  Alien  Property,  Department  of  Jus- 
tice, and  enters  his  appearance  as  one  of  the  attor- 
neys for  Tom  C.  Clark,  Attorney  Oeneral  as  Suc- 
cessor to  the  Alien  Property  Custodian,  Defendant 
alcove  named. 

Dated:  Honolulu,  T.  H.,  this  21st  day  of  June, 
1948. 

/s/  LEON  R.  GROSS, 

Manager,  Hawaii  Office,  Office  of  Alien  Property. 

[Endorsed] :     Filed  July  21,  1948.  [48] 


[Title  of  District  Court  and  Cause.] 

STIPULATION  AND  ORDER  FOR  PRE- 
TRIAL EXAMINATION  OF  SHOSO'  Nil, 
PLAINTIFF 

Come  now  Shoso  Nii,  Plaintiff,  by  Shiro  Ka- 
shiwa,  Esq.,  his  attorney,  and  Tom  C.  Clark,  At- 
torney General  as  Successor  to  the  Alien  Property 
Custodian,  Defendant,  by  Ray  J.  O'Brien,  United 
States  Attorney,  District  of  Hawaii,  and  Leon  R. 
Gross,  Esq.,  his  attorneys,  and  stipulate  that  the 
testimony  of  Shoso  Nii  shall  be  taken  at  Hono- 
lulu, Territory  of  Hawaii,  on  the  22nd  day  of  July, 
1948,  before  Marie  A.  Davison,  a  Notary  Public 
in  and  for  the  First  Judicial  Circuit  of  the  Terri- 
tory of  Hawaii  at  the  hour  of  1:30  o'clock  p.m.  on 
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said  day  in  Room  No.  319  of  the  Post  Office  Build- 
ing in  said  Honolulu,  j)ursuant  to  Rule  26  and 
Rule  27  of  the  Rules  of  Civil  Procedure  for  the 
District  Courts  of  the  United  States;  and  that  the 
testimony  of  the  said  Shoso  Nii,  given  at  said  time 
and  place,  shall  be  recorded  and  transcribed  by  Al- 
bert Grain,  Court  Reporter  for  the  United  States 
District  Court  for  the  Territory  of  Hawaii,  [50]  and 
that  all  costs  incurred  by  virtue  of  the  foregoing  be 
taxed  as  costs  of  these  proceedings. 

Dated:  Honolulu,  T.  H.,  this  21st  day  of  June, 
1948. 

SHOSO  NII, 
Plaintiff. 

By  /s/  SHIRO  KASHIWA, 
His  Attorney. 

TOM  C.  CLARK, 

Attorney  General  as  Successor  to  the  Alien  Prop- 
erty Custodian,  Defendant. 

By  /s/  LEON  R.  GROSS, 

One  of  His  Attorneys. 

The  foregoing  stipulation  is  hereby  approved  and 
allowed : 


Judge,  United  States  District 
Court. 

[Endorsed] :     Filed  July  21,  1948.  [51] 
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[Title  of  District  Court  and  Cause.] 

STIPULATION  FOR  EXTENSION  OF  TIME 
FOR  FILING  CROSS-INTERROGATORIES 
ON  BEHALF  OF  DEFENDANT  TOM  C. 
CLARK,  ATTORNEY  GENERAL,  AS  SUC- 
CESSOR TO  THE  ALIEN  PROPERTY  CUS- 
TODIAN 

It  is  hereby  stipulated  and  agreed  by  and  between 
Shoso  Nii,  Plaintiff,  by  Shiro  Kashiwa,  Esq.,  his 
attorney,  and  Tom  C.  Clark,  Attorney  General  as 
Successor  to  the  Alien  Property  Custodian,  De- 
fendant, by  Ray  J.  O'Brien,  United  States  Attor- 
ney, District  of  Hawaii,  and  Leon  R.  Gross,  Esq., 
his  attorneys,  that  the  defendant  may  have  to  and 
including-  thirty  days  from  and  after  the  conclusion 
of  the  pre-trial  examination  of  the  plaintiff  hereto- 
fore set  to  commence  on  the  22nd  day  of  July, 
1948,  within  which  to  file  cross-interrogatories  on 
behalf  of  the  defendant  herein  pursuant  to  order 
of  this  Court  dated  the  13th  day  of  May,  1948. 

Dated:  Honolulu,  T.  H.,  this  21st  day  of  June, 
1948. 

Plaintiff. 
By  /s/  SHIRO  KASHIWA, 
His  Attorney. 

TOM  C.  CLARK, 

Attorney  General  as  Successor  to  the  Alien  Prop- 
erty Custodian,  Defendant. 

By  /s/  LEON  R.  GROSS, 

One  of  His  Attorneys. 
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Allowed : 

/s/  J.  FRANK  McLaughlin, 

Judge,  United  States  District  Court,  Territory  of 
Hawaii. 

[Endorsed]  :     Filed  July  21,  1948.  [53] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  MOTION  FOR  SUMMARY 
JUDGMENT 

To:  Shiro    Kashiwa,   307   Hawaiian    Trust   Bldg., 
Honolulu  48,  Hawaii,  Attorney  for  Plaintiff: 

You  are  hereby  notified  that  on  August  19th, 
1948,  at  the  opening  of  Court  in  the  forenoon  or 
as  soon  thereafter  as  counsel  may  be  heard,  we 
shall  appear  before  His  Honor,  Judge  J.  Frank 
McLaughlin,  in  the  room  occupied  by  him  as  a 
Courtroom  in  the  Federal  Building,  Honolulu,  Ter- 
ritory of  Hawaii,  or  in  his  absence  before  such 
other  Judge  as  may  be  sitting  in  his  place  and 
stead  and  shall  then  and  there  request  leave  to 
file  instanter  a  motion  of  the  defendant  Tom  C. 
Clark,  Attorney  General  of  the  United  States,  as 
Successor  to  the  Alien  Property  Custodian,  for 
a  summary  judgment  pursuant  to  the  Rules  of 
Civil  Procedure  of  the  United  States  District 
Courts  and  shall  then  and  there  request  leave  to 
file  an  affidavit  in  support  of  said  motion.  [55] 
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At  the  time  and  place  aforesaid  you  may  appear, 

if  you  see  fit  so  to  do. 

RAY  J.  O'BRIEN, 

United  States  Attorney, 
District   of   Hawaii. 

EDWARD  A.  TOWSE, 
Assistant  United  States  Attorney,  District  of 
Hawaii. 

LEON  R.  GROSS, 

Attorneys  for  Tom  C  Clark. 

By  /s/  LEON  R.  GROSS. 

Receipt  is  hereby  acknowledged  of  a  copy  of  the 
above  and  foregoing  notice  together  with  a  copy  of 
t]ie  motion  and  affidavit  therein  referred  to  this  17th 
day  of  August,  1948. 


[Endorsed] :     Filed  Aug.  18,  1948.  [56] 


[Title  of  District  Court  and  Cause.] 

:\IOTION  TO  STRIKE  AFFIDAVIT  OF 
LEON  R.  GROSS 

Comes  now  Shoso  Nii,  Plaintiff  above  named,  by 
his  attorney,  Shiro  Kashiwa,  and  hereby  moves  to 
st]'ike  the  Affidavit  of  Leon  R.  Gross  in  support 
of  the  Motion  for  Summary  Judgment  filed  in  the 
abo\-e-entitled  court  and  cause  on  the  following 
erounds : 
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I. 

That  in  Paragraphs  5,  6,  7,  8,  first  sentence  of 
paragraph  10,  paragraph  12,  with  relation  to  the 
statement  made  in  the  abstract  as  to  the  title,  Para- 
graphs 13,  16  and  17  of  the  Affidavit  facts  which 
are  not  in  the  personal  knowledge  of  the  affiant  are 
stated  all  contrary  to  paragraph  56  (e)  of  the 
Rule  of  Civil  Procedure. 

II. 

That  the  facts  as  stated  in  paragraphs  5,  6,  7,  8, 
first  sentence  of  paragraph  10,  paragraph  12  with 
relation  to  the  statement  made  in  the  abstract  as 
to  the  title,  paragraphs  13,  16  and  17,  are  mere 
hearsay  facts  of  which  the  affiant,  Leon  R.  Gross, 
has  no  personal  knowledge  and  is  not  competent  to 
himself  testify.  [59] 

III. 

That  the  facts  stated  in  the  following  paragraphs 
would  not  and  cannot  be  competent  evidence  at 
the  trial  of  this  cause:  All  of  paragraphs  4,  14,  15 
and  16. 

IV. 

That  none  of  the  copies  of  the  papers  attached 
to  the  affidavit  are  properly  certified  as  required  by 
paragraph  56  (e)  of  the  Rules  of  Civil  Procedure. 

Dated  at  Honolulu,  T.  H.,  this  21st  day  of  Au- 
gust, A.D.  1948. 

SHOSO  Nil, 
Plaintiff. 
By   /s/  SHIRO  KASHIWA, 
His  Attorney. 
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NOTICE  OF  MOTION 

Please  take  notice  that  the  foregoing  Motion 
will  be  presented  to  the  Honorable  J.  Frank  Mc- 
Laughlin at  the  hour  of  10:00  o'clock  a.m.  on  Tues- 
day, the  24th  day  of  August,  1948,  or  as  soon  there- 
after as  counsel  may  be  heard,  in  his  Courtroom 
in  the  Federal  Building,  Honolulu,  T.  H. 

Dated  at  Honolulu,  T.  H.,  this  21st  day  of  Au- 
gust, 1948. 

SHOSO  Nil, 
Plaintiff. 

By   /s/  SHIRO  KASHIWA, 
His   Attorney. 

(Acknowledgment  of  Service.) 
[Endorsed] :     Filed  Aug.  23,  1948.  [60] 
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[Title  of  District  Court  and  Cause.] 

MOTION  FOR  SUMMARY  JUDGMENT 

Now  comes  Tom  C.  Clark,  Attorney  General  as 
Successor  to  the  Alien  Property  Custodian,  de- 
fendant, by  Ray  J.  O'Brien,  Edward  A.  Towse  and 
I^eon  R.  Gross,  his  attorneys,  and  respectfully  moves 
this  Honorable  Court  to  enter  a  summary  judg- 
ment in  this  case  in  favor  of  the  defendant,  and 
in  support  of  said  motion  files  the  affidavit  of 
Leon  R.  Gross,  one  of  the  Attorneys  herein. 

TOM  C.   CLARK, 

Attorney  General,  as  Successor  to  the  Alien  Prop- 
erty Custodian,  Defendant. 

/s/  RAY  J.  O'BRIEN, 

By   /s/  EDWARD  A.  TOWSE, 

United  States  Attorneys, 
District  of  Hawaii. 

/s/  EDWARD  A.  TOWSE, 
Assistant  United  States  Attorney,  District  of 
Hawaii. 

/s/  LEON  R.  GROSS, 
Attorney. 

[Endorsed] :     Filed  Aug.  24,  1948.  [62] 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  LEON  R.  GROSS  IN  SUP- 
PORT OF  MOTION  FOR  SUMMARY 
JUDGMENT 

County  and  County  of  Honolulu, 
Territory  of  Hawaii — ss. 

Leon  R.  Gross,  being  duly  sworn,  upon  his  oath 
deposes  and  states: 

1.  He  is  one  of  the  Attorneys  of  Record  for  Tom 
C.  Clark,  Attorney  General,  as  Successor  to  the 
Alien  Property  Custodian,  defendant  herein,  and  is 
duly  authorized  to  make  this  affidavit. 

2.  Affiant  is  admitted  to  practice  in  the  Federal 
District  Court  for  the  Territory  of  Hawaii. 

3.  Affiant  was,  effective  May  15,  1948,  appointed 
as  Manager  for  the  Hawaii  office.  Office  of  Alien 
Property,  Department  of  Justice,  and  is  presently 
acting  in  such  capacity. 

4.  Affiant  has  studied  the  files  and  records  of 
tlit^  Department  of  Justice  in  the  instant  law  suit. 
On  July  22,  1948,  affiant  examined  the  plaintiff, 
Slmso  Nii,  under  oath,  pursuant  to  Rule  26  of  the 
Rules  of  Civil  Procedure  for  the  District  Courts 
of  the  United  States.  Affiant  has  also  caused  ex- 
ti^iuled  investigation  to  be  made  of  the  facts  in- 
volved in  the  controversy,  and,  based  upon  his  in- 
vestigation, examination  and  [65]  knowledge,  al- 
leges the  following  facts  which  affiant  claims  are 
undisputed  and  are  legally  sufficient  for  this  Hon- 
orable Court  to  enter  a  summary  judgment  for 
the  defendant. 
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5.  Kaneichi  Nii,  plaintiff's  father,  and  a  citi- 
zen of  Japan,  resided  in  Honolulu,  Territory  of 
Hawaii,  for  many  years.  In  1935  Kaneichi  Nii 
returned  to  Japan  and  has  resided  in  Japan  until 
the  present  date.  During  his  residence  in  Honolulu, 
Kaneichi  Mi  acquired  certain  property  located  at 
Waipahu,  Oahu,  Territory  of  Hawaii  (hereinafter 
more  specifically  described). 

6.  On  January  2,  1933,  Kaneichi  Mi  executed 
a  bill  of  sale  in  favor  of  his  son  Shoso  Mi,  the 
plaintiff  herein,  for,  "That  certain  store  in  Wai- 
pahu, aforesaid  known  as  "K.  Mi  Shoten,"  to- 
gether with  all  of  the  automobiles,  furnitures, 
fixtures,  goods,  wares  and  merchandise,  books  and 
accounts  receivable,  now  being  in  and  used  in  that 
certain  store,  aforesaid."  Said  bill  of  sale  was  re- 
corded in  Liber  1205,  page  26  of  record,  on  May 
26,  1933,  in  the  Office  of  the  Registrar  of  Convey- 
ances. A  copy  of  the  bill  of  sale  is  attached  hereto 
as  "Exhibit  1." 

7.  On  the  27th  day  of  December,  1932,  Kanei- 
chi Nii  purchased  from  T.  Ota  and  Yosu  Ota,  his 
wife,  a  parcel  of  real  estate  located  in  Waipahu, 
Oahu,  and  the  property  was  conveyed  by  deed  dated 
December  27,  1932,  from  T.  Ota  and  Yosu  Ota, 
his  wife,  to  Kaneichi  Mi.  The  deed  was  recorded 
in  the  Office  of  the  Registrar  of  Conveyances  in 
Liber  1189,  page  91,  on  December  27,  1932.  A  copy 
of  said  deed  is  attached  hereto  and  made  a  part 
hereof  as  "Exhibit  2."  [66] 

8.  On  the  23rd  day  of  July,  1938,  Kaneichi  Nii 
purchased  from  T.  Ota,  a  parcel  of  real  estate  lo- 
cated in  Waipahu,  Oahu,  and  the  parcel  was  con- 
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veyed  by  deed  dated  July  23,  1938,  from  T.  Ota 
and  Yosii  Ota,  his  wife,  to  Kaneichi  Nii,  recorded 
July  23,  1938,  in  Liber  1451,  page  418,  of  records 
in  the  Office  of  the  Registrar  of  Conveyances.  A 
copy  of  said  deed  is  attached  hereto  and  made  a 
part  hereof  as  ''Exhibit  3." 

9.  By  Vesting  Order  dated  September  12,  1947, 
being  number  9777,  the  Attorney  General  of  the 
United  States  as  Successor  to  the  Alien  Property 
Custodian  under  the  Authority  of  the  Trading  with 
the  Enemy  Act,  as  amended,  vested  the  parcels  of 
real  estate  referred  to  in  paragraphs  7  and  8  above 
as  property  of  Kaneichi  Mi,  a  resident  and  a  na- 
tional of  Japan.  A  copy  of  said  Vesting  Order 
is  attached  to  the  complaint  filed  herein  and  incorpo- 
rated herein  by  reference  as  "Exhibit  4." 

10.  Shoso  Nii,  the  plaintiff  herein  and  son  of 
Kaneichi  Nii,  was  born  in  Waipahu,  Oahu,  on  Jan- 
uary 3,  1914,  and  left  the  Hawaiian  Islands  for 
Jai)an  in  July,  1941.  Shoso  Nii  lived  in  Japan 
during  all  the  intervening  period  from  July,  1941, 
and  returned  to  the  Territory  of  Hawaii  on  No- 
vember 8,  1947.  On  January  5,  1948,  the  plaintiff 
filed  the  instant  suit  under  Section  9(a)  of  the 
Trading  with  the  Enemy  Act,  as  amended  and  al- 
leo-ed  among  other  things: 

"That  ihi,  plaintiff's  father  is  Kaneichi  Nii;  that 
said  Kaneichi  Nii  is  a  citizen  of  Japan  and  has 
beeTi  continuously  residing  in  Japan  since  May 
W3r,,  to  the  date  hereof;  that  prior  to  on  or  about 
May,  1935,  said  Kaneichi  Nii  resided  for  a  long 
l^eriod  of  time  at  Waipahu  aforesaid  and  operated 
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a  general  merchandise  store  known  as  the  ''K.  Nii 
Store"  at  Waipahu  aforesaid;  that  due  to  his  busi- 
ness ability,  hard  work  and  thrifty  habits  said 
Kaneichi  Nii  acquired  considerable  real  property 
holdings  in  Waipahu  aforesaid  and  accumulated  a 
sizable  estate  for  himself;  that  [67]  in  May  of 
1935  said  Kaneichi  Nii  decided  to  retire  from  active 
lousiness  and  returned  to  Japan;  that  at  the  time 
he  returned  to  Japan  he  left  and  gave  by  way  of 
gift  everything  he  left  in  the  Territory  of  Hawaii 
to  his  only  son,  the  plaintiff  herein;  and  that  the 
general  merchandise  store  was  turned  over  to  the 
plaintiff  by  a  duly  executed  bill  of  sale." 

11.  In  Paragraph  VII  of  said  complaint  it  is 
alleged : 

"That  with  relation  to  the  real  property  afore- 
described  in  paragraph  VI  although  it  was  orally 
given  to  the  plaintiff,  there  was  never  a  deed  exe- 
cuted in  favor  of  the  plaintiff  from  his  father." 

12.  The  Office  of  Alien  Property,  Department 
of  Justice,  as  Successor  to  the  Alien  Property  Cus- 
todian, has  in  its  possession  an  abstract  of  Ma- 
Kinney  &  Company,  Abstractors,  Honolulu,  Terri- 
tory of  Hawaii,  dated  March  31,  1948,  showing  that 
prior  to  vesting  the  record  title,  to  the  subject  real 
estate  was  in  Kaneichi  Nii  (Exhibit  7). 

13.  As  of  Feln'uary  7,  1939,  Kaneichi  Nii  and 
Saku  Nii,  his  wife,  father  and  mother,  respectively, 
of  Shoso  Nii,  the  plaintiff  herein,  executed  before 
William  C.  Affeld,  Jr.,  Vice  Counsel  of  the  United 
States  at  Kobe,  Japan,  their  respective  powers  of 
attorney  running  to  Shoso  Nii,  the  plaintiff,  which 
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powers  of  attorney  are  recorded  in  the  Office  of  the 
Registrar  of  Conveyances  for  Honolulu,  Territory 
of  Hawaii,  in  Liber  1503,  pages  190  to  197,  in- 
clusive. A  copy  of  the  powers  of  attorney  are  at- 
tached hereto  and  incorporated  herein  by  reference 
as  ''Exhibit  5  and  6,  respectively." 

14.  In  the  examination  conducted  on  July  22, 
1948,  pursuant  to  Rule  26  of  the  Rules  of  Civil 
Procedure  for  the  District  Courts  of  the  United 
States,  the  plaintiff  Shoso  Mi  testified  under  oath 
as  follows:  [68] 

Q.  When  you  were  over  in  Japan  with  your  fa- 
ther from  1941  to  1947,  did  you  at  any  time  tell  him 
that  you  had  found  out  the  title  of  this  real  estate 
was  not  in  yourself?  A.     No,  sir. 

Q.     You  did  not?  A.     No. 

Q.     And  why  didn't  you? 

A.  Because  I  didn't  find  any  necessity  in  the 
name  being  changed. 

15.  Affiant  respectfully  urges  upon  this  Honor- 
able Court  that  the  undisputed  facts  which  are  mat- 
ters of  record,  conclusively  demonstrate  that  at  the 
time  of  the  service  of  Vesting  Order  Number  9777 
the  real  estate  and  improvements  which  are  the  sub- 
ject matter  of  this  law  suit  were  as  described  in  said 
Vesting  Order,  "property  within  the  United  States 
owned  or  controlled  by,  payable  or  deliverable  to, 
held  on  behalf  of  or  on  account  of,  or  owing  to,  or 
which  is  evidence  of  ownership  or  control  1)y,  the 
aforesaid  national,  Kaneichi  Nii,  of  a  designated 
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enemy  country  (Japan)  "  and  subject  to  being  vested 
l\y  the  defendant  pursuant  to  the  powers  conferred 
upon  him  by  the  Trading  mth  the  Enemy  Act,  as 
amended,  and  Executive  Orders  of  the  President  of 
the  United  States  issued  pursuant  thereto  and  in  en- 
forcement thereof. 

16.  The  undisputed  record  shows  that  Kaneichi 
Nii  did  not  give  the  plaintiff,  his  son  Shoso  Nii,  the 
real  estate  in  May,  1935,  as  alleged  in  the  complaint 
filed  herein.  The  undisputed  facts  farther  show  that 
in  1938,  after  his  return  to  Japan,  when  Kaneichi 
Nii  purchased  additional  real  estate,  that  title  to  the 
real  estate  was  taken  in  the  name  of  Kaneichi  Mi 
and  not  in  his  son,  the  plaintiff  herein.  [69] 

17.  The  undisputed  facts  further  show  that  on 
date  of  February  7,  1939,  Kaneichi  Mi  and  his  wife, 
Saku  Nii,  made,  executed  and  delivered  powers  of 
attorney  to  their  son,  Shoso  Nii,  j)laintiff  herein, 
and  on  the  effective  date  of  the  vesting  order  in  this 
case  in  September,  1947,  record  title  to  the  subject 
real  estate  was  in  Kaneichi  Nii. 

Affiant  respectfully  submits  to  this  Court  that  the 
facts  which  are  proven  by  instruments  of  record 
(exhibits  to  this  affidavit)  demonstrate  conclusively 
that  the  plaintiff,  Shoso  Nii  is  not  entitled  to  the 
relief  prayed  for  in  his  complaint  or  any  part 
thereof  and  that  a  judgment  should  be  entered  in 
favor  of  the  defendant  with  costs  assessed  against 
the  plaintiff. 

/s/  LEON  R.  GROSS. 
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Subscribed  to  and  sworn  before  me  this  17th  day 
of  August,  1948. 

(Seal)  /s/  Illegible. 

Deputy  Clerk,  United  States  District  Court  for  the 
Territory  of  Hawaii.  [70] 

EXHIBIT  No.  1 

BILL  OF  SALE 

Kaneichi  Nii  Shoso  Nii 

Liber  1205,  Page  26. 

Know  All  Men  by  These  Presents :  That  I,  Kanei- 
chi Nii,  of  Waipahu,  City  and  County  of  Honolulu, 
Territory  of  Hawaii,  being  in  conducting  a  general 
merchandise  store  known  as  "K.  Nii  Shoten,"  which 
situates  in  Waipahu,  aforesaid,  the  party  of  the  first 
part,  for  and  in  consideration  of  the  sum  of  Ten 
Dollars  ($10.00),  to  him  in  hand  paid  by  Shoso  Nii, 
of  the  same  place,  the  party  of  the  second  part,  the 
receipt  whereof  is  hereby  acknowledged,  and  in  con- 
sideration of  love  and  affection,  does  hereby  bar- 
gain, sell,  assign,  transfer  and  set  over  unto  the  said 
party  of  the  second  part,  his  heirs,  executors,  ad- 
ministrators and  assigns  that  certain  store  in  Wai- 
pahu, aforesaid  known  as  ''K.  Nii  Shoten"  to- 
gether with  all  of  the  automobiles,  furniture,  fix- 
tures, goods,  wares  and  merchandise,  books  and  ac- 
counts receivable,  now  being  in  and  used  in  that  cer- 
tain store,  aforesaid. 

To  Have  and  to  Hold  the  said  property  unto  the 
party  of  the  second  part,  his  heirs,  executors,  admin- 
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istrators  and  assigns,  for  his  and  their  own  use  and 
behoof  forever. 

And  Shoso  Mi,  the  party  of  the  second  part,  as 
further  consideration,  does  hereby  agree  to  pay  all 
of  the  accounts  payable  for  goods,  wares,  and  mer- 
chandise purchased,  now  owing  by  the  party  of  the 
first  part,  in  connection  with  the  said  business.  [72] 

In  Witness  Whereof  the  said  parties  hereunto  set 
their  hands  and  seal  on  this  2nd  day  of  January, 
A.  D.  1933. 

/s/  Japanese  Signature 
(Nil  KANEICHI), 
Party  of  the  first  part. 

/s/  SHOSO  Nil, 

Party  of  the  second  part. 

Territory  of  Hawaii, 

City  and  County  of  Honolulu — ss : 

On  this  2nd  day  of  January,  A.  D.  1933,  before 
me  personally  appeared  Kaneichi  Nii,  to  me  known 
to  be  the  person  described  in  and  who  executed  the 
foregoing  instrument  and  acknowledged  that  he  exe- 
cuted the  same  as  his  free  act  and  deed. 

(Seal)  /s/  THOMAS  J.  WATARAI, 

Notary  Public,  First  Judicial  Circuit,  Territory  of 
Hawaii. 

Territory  of  Hawaii, 

City  and  County  of  Honolulu — ss. 

On  this  2nd  day  of  January,  A.  D.  1933,  before 
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me  personally  appeared  Shoso  Nil,  to  me  known  to 
be  the  person  described  in  and  who  executed  the 
foregoing  instrument  and  acknowledged  that  he  exe- 
cuted the  same  as  his  free  act  and  deed. 

(Seal)  /s/  THOMAS  J.  WATARAI, 

Notary  Public,  First  Judicial  Circuit,  Territory  of 
Hawaii. 

Entered  of  Record  this  26th  day  of  May,  A.  D. 
1933,  at  8:30  o'clock  a.m.  and  compared.  Carl  F. 
Wikander,  Registrar  of  Conveyances. 

By  /s/  Illegible, 

Clerk.  [73] 

Bureau  of  Conveyances 
Territory  of  Hawaii 

Honolulu,  Hawaii,  August  5,  1948 

The  foregoing  is  a  true  photostatic  copy  of  the 
record,  recorded  in  the  Bureau  of  Conveyances  of 
the  Territory  of  Hawaii,  in  liber  1205  on  pages  26- 
27. 

Attest : 

(Seal)  /s/  D.  M.  HUCHESTEIN, 

Registrar    of    Conveyances    for    the    Territory    of 
Hawaii.  [74] 

EXHIBIT  No.  2 
(Copy) 

Liber  1189,  Page  91 

Know  All  Men  by  These  Presents:  That  T.  Ota 
(k)  of  Waipahu,  District  of  Ewa,  City  and  County 
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of  Honolulu,  Territory  of  Hawaii,  Grantor,  for  and 
in  consideration  of  the  sum  of  Two  Thousand  Two 
Hundred  Fifty  and  No./lOO  Dollars  ($2,250.00) 
lawful  money  of  the  United  States  of  America  to 
him  paid  by  Kaneiehi  Nii  of  Waipahu,  aforesaid, 
Grantee,  the  receipt  whereof  is  hereby  acknowl- 
edged, does  hereby  give,  grant,  bargain,  sell  and 
convey  unto  the  said  Grantee,  his  heirs  and  assigns : 

All  of  that  certain  piece  or  parcel  of  land  situate, 
lying  and  being  at  Ohua,  Waikele,  Ewa,  Oahu,  T.H., 
being  Lot  ''A"  portion  of  R.  P.  5694  L.  C.  Aw.  6545, 
Apana  1  to  H.  Haalilio,  and  a  portion  of  Boundary 
Certificate  No.  20  to  John  Hamauku,  and  described 
as  follows: 

Beginning  at  the  Southeast  corner  of  this  piece  of 
land  on  the  West  bank  of  the  Kapakahi  Stream,  be- 
ing also  the  Northwest  end  of  i)i'^sent  wooden 
bridge,  the  true  azimuth  and  distance  of  the  said 
point  to  a  pipe  driven  at  the  Northwest  corner  of 
Lot  10,  Land  Court  Application  779  being  339°  06' 
28.75  feet,  and  running  by  azimuths  measured  clock- 
wise from  true  South : 

1.  105°  50'  170.00  feet  along  the  North  side  of 
right  of  way; 

2.  15°  50'  14.80  feet  along  the  West  end  of  right 
of  way ; 

3.  105°  50'  105.80  feet  along  the  remaining  por- 
tion of  R.P.  5694  L.  C.  Aw.  6545  Apana  1  to  H. 
Haalilio,  to  a  pipe; 

4.  199°  50'  140.10  feet  along  the  same,  to  a  pipe; 

5.  294°  16'  218.60  feet  along  the  South  bank  of 
the  Kapakahi  Stream; 
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6.  311°  48'  25.54  feet  along  the  West  bank  of  the 
Kapakahi  Stream; 

7.  348°  10'  61.30  feet  along  the  West  bank  of  the 
Kapakahi  Stream; 

8.  19°  14'  27.50  feet  along  the  West  bank  of  the 
Kapakahi  Stream,  to  the  point  of  beginning  and 
and  containing  an  area  of  29,200  square  feet,  or 
0.670  Acres,  more  or  less. 

Together  mth  the  additional  right  to  use  the  right 
of  way  in  common  with  the  owners  and  occupants  of 
this  lot  and  the  remaining  portion  of  R.P.  5694  L.  C. 
Aw.  6545  Apana  1  to  H.  Haalilio  for  a  road  pur- 
pose, which  right  of  way  is  described  as  follows :  [76] 

Beginning  at  the  Northeast  corner  of  this  piece  of 
land  on  the  West  bank  of  the  Kapakahi  Stream,  the 
true  azimuth  and  distance  to  a  pipe  driven  at  the 
Northwest  corner  of  Lot  10  of  Land  Court  Applica- 
tion 779  being  339°  06'  28.75  feet,  and  running  by 
azimuths  measured  clockwise  from  true  South: 

1.  339°  06'  17.46  feet  along  the  West  bank  of  the 
Kapakahi  Stream; 

2.  105°  50'  181.04  feet  along  the  remaining  por- 
tion of  R.  P.  5694  L.  C.  Aw.  6545  Apana  1  to  H. 
Haalilio ; 

3.  195°  50'  14.80  feet  along  Lot  "A"; 

4.  285°  50'  170.00  feet,  to  the  point  of  beginning 
and  containing  the  area  of  2,598  square  feet,  more 
or  less. 

Together  with  all  and  singular  the  tenements, 
hereditaments  and  appurtenances,  thereunto  belong- 
ing or  in  any  wise  appertaining,  and  the  reversion 
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and  reversions,  remainder  and  remainders,  rents  is- 
sues and  profits  thereof. 

To  Have  and  to  Hold  the  same,  together  with  all 
the  rights,  privileges,  and  appurtenances  thereunto 
belonging,  unto  the  said  Grantee,  his  heirs  and  as- 
signs, forever. 

And  the  Said  Grantor,  for  himself,  his  heirs  and 
assigns  hereby  covenants  with  the  said  Grantee,  his 
heirs  and  assigns  that  he  is  lawfully  seized  in  fee 
simple  of  the  granted  premises;  that  he  has  good 
right  to  sell  and  convey  the  same  as  aforesaid;  that 
the  same  are  free  and  clear  of  all  encumbrances. 
Save  and  Except  the  taxes  for  the  year  1932,  which 
is  to  be  pro-rated ;  and  that  he  will  and  his  heirs  and 
assigns  shall  Warrant  and  Defend  the  same  unto 
the  said  Grantee,  his  heirs  and  assigns  forever. 

And  for  the  consideration  aforesaid,  I,  Yasu  Ota, 
wife  of  the  Grantor,  do  hereby  remise,  release  and 
forever  quitclaim  unto  the  said  Grantee,  his  heirs 
and  assigns  forever,  all  my  right  or  possibility  of 
dower  in  and  to  the  afore-granted  [77]  premises. 

In  Witness  Whereof,  the  said  T.  Ota  and  Yasu 
Ota,  husband  and  wife,  have  hereunto  set  their 
hands  and  seals  this  27th  day  of  December,  A.  D. 
1932. 

(Seal)  /s/  T.  OTA 

(Seal)  /s/  YASU  OTA. 

Territory  of  Hawaii, 

City  and  County  of  Honolulu — ss. 

On  this  27th  day  of  December,  A.  D.  1932,  before 
me  personally  appeared  T.  Ota  and  Yasu  Ota,  hus- 
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band  and  wife,  to  me  known  to  be  the  persons  de- 
scribed in  and  who  executed  the  foregoing  instru- 
ment, and  acknowledged  that  they  executed  the  same 
as  their  free  act  and  deed. 

/s/  GIICHI  MIWA, 
Notary  Public,  First  Judicial  Circuit,  Territory  of 
Hawaii. 

Entered  of  record  this  27th  day  of  December, 
A.D.  1932,  at  2:22  o'clock  p.m.  and  compared.  Carl 
F.  Wikander,  Registrar  of  Conveyances.  [78] 

EXHIBIT  No.  3 

Know  All  Men  by  These  Presents:  That  T.  Ota 
(k)  of  Waipahu,  District  of  Ewa,  City  and  County 
of  Honolulu,  Territory  of  Hawaii,  Grantor,  for  and 
in  consideration  of  the  sum  of  One  Hundred  and 
No/100  Dollars  ($100.00)  lawful  money  of  the 
United  States  of  America  to  him  paid  by  Kaneichi 
Nii  of  Waipahu,  aforesaid,  Grantee,  the  receipt 
whereof  is  hereby  acknowledged,  does  hereby  give, 
grant,  bargain,  sell  and  convey  unto  the  said  Gran- 
tee, his  heirs  and  assigns: 

All  of  that  certain  piece  or  parcel  of  land  situate, 
lying  and  being  at  Ohua,  Waikele,  Ewa,  Oahu,  T.  H., 
being  portion  of  R.  P.  5694  L.  C.  Aw.  6545,  Apana 
1  to  H.  Haalilio,  and  a  portion  of  Boundary  Certi- 
ficate No.  20  to  John  Hamauku,  and  described  as 
follows : 

Beginning  at  the  Northeast  corner  of  this  piece 
of  land  the  true  azimuth  and  distance  of  the  said 
point  of  beginning  from  a  pipe  driven  at  the  North- 
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west  corner  of  Lot  10,  Land  Court  Appl.  779,  by 
traverses,  being;  (a)  159°  06'  28.75  feet  and  (b)  105° 
50'  30.0  feet,  and  running  by  azimuths  measured 
clockwise  from  true  South: 

1.  15°  50' 14.8  feet; 

2.  105°  50' 140.0  feet; 

3.  195°  50'    14.8 feet; 

4.  285°  50'  140.0  feet  to  the  point  of  beginning  and 
containing  an  area  of  2.072  square  feet.  Together 
with  tifty  per  cent  (50%)  of  additional  undivided 
intei^est  of  right  of  way  to  use  in  common  with  the 
Owners  and  occupants  of  the  above-mentioned  lot 
and  the  remaining  portion  of  L.  C.  Aw.  6545  Apana 
1  to  H.  Haalilio  for  a  road  purpose  only,  which 
Right  of  Way  is  described  as  follows : 

Beginning  at  the  Northeast  corner  of  this  piece  of 
land  on  the  West  bank  of  the  Kapakahi  Stream,  the 
true  azimuth  and  distance  of  the  said  point  of  begin- 
ning to  a  pipe  driven  at  the  Northwest  corner  of 
Lot  10  of  Land  Court  Application  779  being  339° 
06'  28.75  feet  and  running  by  azimuths  measured 
clockwise  from  true  South: 

1.  339°  06'  17.46  feet  along  the  West  bank  of  the 
Kapakahi  Stream; 

2.  105°  50' 41.04  feet; 

3.  195°  50'  14.80  feet; 

4.  285°  50'  30.00  feet  to  the  ])oint  of  beginning 
and  containing  an  area  of  526  square  feet. 

Together  with  all  and  singular  the  tenements, 
hereditaments  and  appurtenances,  thereunto  belong- 
ing or  in  any  wise  appertaining,  and  the  reversion 
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and.  reversions,  remainder  and  remainders,  rents  is- 
sues and  profits  thereof. 

To  Have  and  to  Hold  the  same,  together  with  all 
the  rights,  privileges,  and  appurtenances  thereunto 
belonging,  unto  the  said  Grantee,  his  heirs  and  as- 
signs, forever. 

And  the  Said  Grrantor,  for  himself,  his  heirs  and 
assigns  hereb}^  covenants  with  the  said  Grantee,  his 
heirs  and  assigns  that  he  is  lawfully  seized  in  fee 
simple  of  the  granted  premises;  that  he  has  good 
right  to  sell  and  convey  the  same  as  aforesaid;  that 
the  same  are  free  and  clear  of  all  encumbrances, 
Save  and  Except  the  taxes  for  the  year  1938,  which 
is  to  be  pro-rated;  and  that  he  will  and  his  heirs 
and  assigns  shall  Warrant  and  Defend  the  same 
unto  the  said  Grantee,  his  heirs  and  assigns  forever. 

And  for  the  consideration  aforesaid,  Yasu  Ota, 
wife  of  the  Grantor,  does  hereby  remise,  release  and 
forever  quitclaim  unto  the  said  Grantee,  his  heirs 
and  assigns  forever,  all  of  her  right  or  possibility 
of  dower  in  and  to  the  aforegranted  i3remises. 

In  Witness  Whereof,  the  said  T.  Ota  and  Yasu 
Ota,  husband  and  wife,  have  hereunto  set  their 
hands  and  seals  this  23rd  day  of  July,  A.  D.  1938. 

(Seal)  /s/  T.  OTA 

(Seal)  /s/  YASU  OTA.  [81] 

Territory  of  Hawaii, 

City  and  County  of  Honolulu — ss. 

On  this  23rd  day  of  July,  A.  D.  1938,  ])efore  me 
personally  appeared  T.  Ota  and  Yasu  Ota,  husband 
and  wife,  to  me  known  to  be  the  persons  described 


60  SJioso  Nil  vs. 

in  and  who  executed  the  foregoing  instrument,  and 
acknowledged  that  they  executed  the  same  as  their 
free  act  and  deed. 

(Seal)  /s/  GIICHI  MIWA, 

Notary  Public,  First  Judicial  Circuit,  Territory  of 
Hawaii. 

Entered  of  Record  this  23rd  day  of  July,  A.  D. 
1938,  at  9:35  o'clock  a.m.  and  compared.  Mark  N. 
Huckestein,  Registrar  of  Conveyances.  [82] 

[Printer's  Note:  Exhibit  No.  4  is  similar  to 
Exhibit  "A"  attached  to  Complaint,  and  set  out 
in  full  at  page  13  of  this  printed  Record.] 

EXHIBIT  No.  5 

Liber  1503,  Page  194. 

POWER  OF  ATTORNEY 

Know  All  Men  by  These  Presents:  That  I,  Saku 
Nii  (w),  formerly  of  Honolulu,  City  and  County  of 
Honolulu,  Territory  of  Hawaii,  and  now  residing  in 
the  Prefecture  of  Hiroshima,  Empire  of  Japan, 
have  made,  constituted  and  appointed  and  by  these 
presents  do  hereby  make,  constitute  and  appoint 
Shoso  Nii,  of  Waipahu,  said  City  and  County  of 
Honolulu,  my  true  and  lawful  attorney,  for  me  and 
in  my  name,  place  and  stead,  and  for  my  use  and 
benefit  in  said  Territory  of  Hawaii,  to  ask,  demand, 
sue  for,  recover,  collect  and  receive  all  such  sums 
of  money,  debts,  dues,  accounts,  legacies,  bequests, 
rents,  interests,  dividends,  annuities,  choses  in  ac- 
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tion  and  demands  whatsoever  as  are  now  or  shall 
hereafter  become  due,  owing,  payable  or  belong  to 
me;  and  have  use  and  take  all  lawful  ways  and 
means  in  his  or  my  name,  or  otherwise,  for  the  re- 
covery thereof,  by  attachment,  arrest,  distress,  suits 
at  law  or  in  equity,  or  otherwise,  with  full  power 
and  authority  to  compromise  and  agree  for  the  same, 
and  give  acquitances,  receipts  or  other  sufficient  dis- 
charges for  the  same;  for  me  and  in  my  name  to 
make,  sign,  seal,  acknowledge,  execute  and  deliver; 
to  bargain,  contract,  agree  for,  purchase,  receive  and 
take, — lands,  tenements  and  hereditaments,  and  ac- 
cept the  seizing  and  possession  of  all  lands,  tene- 
ments and  hereditaments,  and  all  deeds  and  other 
documents  and  assurances  in  the  law  therefor;  and 
to  lease,  let,  demise,  bargain,  sell,  release,  remise, 
convey,  mortgage  and  hypothecate  lands,  tenements 
and  hereditaments  upon  such  terms  and  conditions, 
and  under  such  covenants  as  he  shall  think  tit,  or 
to  release  and  convey  my  right  or  possibility  of 
dower  in  and  to  any  and  all  real  estate  and  lease- 
holds in  which  I  may  now  have  or  may  hereafter 
acquire  such  right  or  possibility  of  dower  and  to  ex- 
ecute, acknowledge  and  deliver  such  releases  or 
other  instruments  under  seal  or  otherwise,  which 
may  be  necessary  or  proper  to  effectuate  such  re- 
lease or  conveyance;  also  to  bargain  and  agree  for, 
buy,  sell,  [88]  mortgage,  vote,  hypothecate,  borrow, 
indorse,  draw  and  in  any  and  every  way  and  man- 
ner deal  in  and  with  goods,  wares,  merchandise, 
choses  in  action,  bonds,  stocks,  checks,  moneys,  cer- 
tificates of  deposit,  notes,  bills  of  exchange,  chattels, 
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effects,  furniture,  animals,  vehicles,  tools,  imple- 
ments, and  all  other  kinds  of  personal  property  in 
possession  or  in  action,  the  particular  enumeration 
above  notwithstanding;  and  to  make,  do  and  trans- 
act all  and  every  kind  of  business  of  whatever  na- 
ture and  kind  soever;  and  also  for  me  and  in  my 
name  and  as  my  act  and  deed,  to  sign,  seal,  execute, 
acknowledge  and  deliver  such  deeds,  leases  and  as- 
signments of  leases,  covenants,  indentures,  agree- 
ments, mortgages,  Iwpothecations,  bottomries,  char- 
ter parties,  bills  of  lading,  bonds,  notes,  certificates 
of  deposit,  stocks  and  shares  in  corporations,  re- 
ceipts, proxies  to  vote  at  corporate  meetings,  checks, 
evidences  of  debt,  releases  and  satisfaction  of  mort- 
gages, judgments  and  other  debts,  and  all  other  in- 
struments in  writing  of  whatever  kind  and  nature 
as  may  be  necessary  or  proper  in  the  premises ;  with 
full  power  and  authority  to  bring  suits  at  law  or  in 
equity  or  otherwise  for  all  or  any  property  and  /or/ 
property  rights,  whether  real  or  personal  belonging 
to  me  or  which  may  hereafter  belong  to  me  or  in 
which  I  may  be  or  become  interested  or  have  or  ac- 
quire title  to,  and  mth  full  power  and  authority  to 
compromise  and  /or/  settle  any  such  suits  or  ac- 
tions upon  such  terms  as  he  may  think  best;  and 
also  with  full  power  and  authority  to  defend  all 
suits  or  actions  brought  against  me  or  brought  con- 
cerning any  property  or  property  right  belonging 
to  me  or  to  hereafter  belong  to  me  or  in  which  I 
may  have  an  interest,  and  to  accept  and  /or/  waive 
service  of  papers  or  process;  with  full  power  and 
authority  to  submit  any  matter  in  which  I  may  ])e 
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interested  or  am  interested  in  whether  concerning' 
real  or  personal  property  to  arbitration  upon  such 
terms  and  conditions  as  he  shall  think  best,  and  to 
agree  to  and  abide  by  the  decision  of  any  such  ar- 
bitrators and  to  take  all  steps  necessary  or  proper  to 
effectuate  any  such  decisions  or  awards.  [89] 

Giving  and  Granting  unto  my  said  attorney  full 
])ower  and  authority  to  do  and  perform  all  and 
every  act  and  thing  whatsoever  requisite  necessary 
or  proper  to  be  done  in  and  about  the  premises  as 
fully  to  all  intents  and  purposes  as  I  might  or  could 
do  if  personally  present,  with  full  power  of  sul)- 
stitution  and  revocation,  and  hereby  ratifying  and 
confirming  all  that  my  said  attorney  or  his  substi- 
tute or  substitutes  shall  lawfully  do  or  cause  to  ])e 
done  by  virtue  of  these  presents. 

In  Witness  Whereof  I  have  hereunto  set  my  hand 
and  seal  this  seventh  day  of  February,  A.  D.  1939. 

(Seal)  Japanese  Characters, 

(Saku  Nii) 

Executed  in  the  presence  of  and  witnessed  by: 

/s/  TSUTA  KAWAMOTE, 

American  Consulate,  Kobe.  [90] 

Certificate  of  Acknowledgment  of  Execution 
of  Document 
Em]iire  of  Japan, 
Prefecture  of  Hyogo,  City  of  Kobe, 
Consulate  of  the  United  States  of  America — ss: 

I,  Wm.  C.  Affeld,  Jr.,  Vice  Consul  of  the  United 
States  of  America  at  Kobe,  Japan,  duly  commis- 
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sioned  and  qualified,  do  hereby  certify  that  on  this 
7th  day  of  February,  1939,  before  me  personally  ap- 
peared Saku  Nii  to  me  personally  known,  and  known 
to  me  to  be  the  individual  described  in,  whose  name 
is  subscribed  to,  and  who  executed  the  annexed  in- 
strument, and  being  informed  by  me  of  the  contents 
of  said  instrument  she  duly  acknowledged  to  me  that 
she  executed  the  same  freely  and  voluntarily  for  the 
uses  and  purposes  therein  mentioned. 

In  witness  whereof  I  have  hereunto  set  my  hand 
and  official  seal  the  day  and  year  last  above  written. 

(Seal)  /s/  WM.  C.  AFFELD,  JR., 

Vice  Consul  of  the  United 
States  of  America. 

Fee  No.  33,  Two  Dollars. 

Service  No.  466.  Fee  $2.00  United  States  gold, 
equal  to  Yen  7.48  local  currency  paid  by  affixing 
stamps  to  this  document. 

EXHIBIT  No.  6 

Liber  1503,  Page  190. 

POWER  OF  ATTORNEY 

Know  All  Men  by  These  Presents :  That  I,  Kanei- 
chi  Nii  (k),  formerly  of  Honolulu,  City  and  County 
of  Honolulu,  Territory  of  Hawaii,  and  now  residing 
in  the  Prefecture  of  Hiroshima,  Empire  of  Japan, 
have  made,  constituted  and  appointed  and  by  these 
presents  do  hereby  make,  constitute  and  appoint 
Shoso  Nii,  of  Waipahu,  said  City  and  County  of  Ho- 
nolulu, my  true  and  lawful  attorney,  for  me  and  in 
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my  name,  place  and  stead,  and  for  my  use  and  bene- 
fit in  said  Territory  of  Hawaii,  to  ask,  demand,  sue 
for,  recover,  collect  and  receive  all  such  sums  of 
money,  debts,  dues,  accounts,  legacies,  bequests, 
rents,  interests,  dividends,  annuities,  choses  in  ac- 
tion and  demands  whatsoever  as  are  now  or  shall 
hereafter  become  due,  owing,  payable  or  belong  to 
me;  and  have  use  and  take  all  lawful  ways  and 
means  in  his  or  my  name,  or  otherwise,  for  the  re- 
covery thereof,  by  attachment,  arrest,  distress,  suits 
at  law  or  in  equity,  or  otherwise,  with  full  power 
and  authority  to  compromise  and  agree  for  the  same, 
and  give  acquaintances,  receipts  or  other  sufficient 
discharge  for  the  same;  for  me  and  in  my  name  to 
make,  sign,  seal,  acknowledge,  execute  and  deliver; 
to  bargain,  contract,  agree  for  purchase,  receive  and 
take, — lands,  tenements  and  hereditaments,  and  ac- 
cept the  seizing  and  possession  of  all  lands,  tene- 
ments and  hereditaments,  and  all  deeds  and  other 
documents  and  assurances  in  the  therefor;  and  to 
lease,  let,  demise,  bargain,  sell,  release,  remise,  con- 
vey, mortgage  and  hypothecate  lands,  tenements  and 
hereditaments  upon  such  terms  and  conditions,  and 
under  such  covenants  as  he  shall  think  fit,  or  to  con- 
sent to  the  conveyance  by  my  wife  of  any  and  all 
real  estate  and  leaseholds  and  to  release  and  convey 
my  right,  title  and  interest,  whether  by  way  of  cour- 
tes3^  or  otherwise,  in  and  to  such  real  estate  and 
leaseholds  in  which  I  may  now  have  or  hereafter  ac- 
quire such  right,  title  and  interest  therein  and 
thereto  and  to  execute,  acknowledge  and  deliver 
such  releases  or  other  instruments  under  seal  or 
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otherwise  which  may  be  necessary  or  proper  to  ef- 
fectuate such  release  or  conveyance ;  also  to  bargain 
and  agree  [92]  for,  buy,  sell,  mortgage,  vote,  hy- 
pothecate, borrow,  indorse,  draw  and  in  any  and 
every  way  and  maimer  deal  in  and  with  goods, 
wares,  merchandise,  choses  in  action,  bonds,  stocks, 
checks,  moneys,  certificates  of  deposit,  notes,  Inlls 
of  exchange,  chattels,  effects,  furniture,  animals,  ve- 
hicles, tools,  implements,  and  all  other  kinds  of  per- 
sonal property  in  possession  or  in  action,  the  par- 
ticular enumeration  above  notwithstanding;  and  to 
make,  do  and  transact  all  and  every  kind  of  busi- 
ness of  whatever  nature  and  kind  soever;  and  also 
for  me  and  in  my  name  and  as  my  act  and  deed,  to 
sign,  seal,  execute,  acknowledge  and  deliver  such 
deeds,  leases  and  assignments  of  leases,  covenants, 
indentures,  agreements,  mortgages,  hypothecations, 
bottomries,  charter  parties,  bills  of  lading,  bonds, 
notes,  certificates  of  deposit,  stocks  and  shares  in 
corporations,  receipts,  proxies  to  vote  at  corporate 
meetings,  checks,  evidences  of  debt,  releases  and 
satisfaction  of  mortgages,  judgments  and  other 
debts,  and  all  other  instruments  in  writing  of  what- 
ever kind  and  nature  as  may  be  necessary  or  proper 
in  the  premises;  with  full  power  and  authority  to 
bring  suits  at  law  or  in  equity  or  otherwise  for  all 
or  any  property  and  /or/  property  rights,  whether 
real  or  personal  belonging  to  me  or  which  may  here- 
after belong  to  me  or  in  which  I  may  be  or  become 
interested  or  have  or  acquire  title  to,  and  with  full 
power  and  authority  to  compromise  and  /or/  settle 
any  such  suits  or  actions  upon  such  terms  as  he  may 
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think  best;  and  also  with  full  power  and  authority 
to  defend  all  suits  or  actions  brought  against  me  or 
brought  concerning  any  property  or  property  right 
belonging  to  me  or  to  hereafter  belong  to  me  or  in 
which  I  may  have  an  interest,  and  to  accept  and  /or/ 
waive  service  of  papers  or  process:  with  full  power 
and  authority  to  submit  any  matter  in  which  I  may 
be  interested  or  am  interested  in  whether  concerning 
real  or  personal  property  to  arbitration  upon  such 
terms  and  conditions  as  he  shall  think  best,  and  to 
agree  to  and  abide  by  the  decision  of  any  such  ar- 
bitrators and  to  take  all  steps  necessary  or  proper 
to  effectuate  any  such  decisions  or  awards.  [93] 

Giving  and  Granting  unto  my  said  attorney  full 
power  and  authority  to  do  and  perfonn  all  and  every 
act  and  thing  whatsoever  requisite  necessary  or 
proper  to  be  done  in  and  about  the  premises  as 
fully  to  all  intents  and  purposes  as  I  might  or  could 
do  if  personally  present,  with  full  power  of  substi- 
tution and  revocation,  and  hereby  ratifying  and  con- 
firming all  that  my  said  attorney  or  his  substitute  or 
substitutes  shall  lawfully  do  or  cause  to  be  done  by 
virtue  of  these  presents. 

In  Witness  Whereof  I  have  hereunto  set  my  hand 
and  seal  this  seventh  day  of  February,  A.  D.  1939. 

(Seal)  Japanese  Characters 

(Kaneichi  Nii) 

Executed  in  the  presence  of  and  witnessed  ])y: 

/s/  TSUTA  KAWAMOTE, 
American  Consulate, 
Kobe,  Japan.  [94] 
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Certificate  of  Acknowledgment  of  Execution 
of  Document 

Empire  of  Japan, 

Prefecture  of  Hyogo,  City  of  Kobe, 

Consulate  of  the  United  States  of  America — ss : 

I,  Wm.  C.  Affeld,  Jr.,  Vice  Consul  of  the  United 
States  of  America  at  Kobe,  Japan,  duly  commis- 
sioned and  qualified,  do  hereby  certify  that  on  this 
7th  day  of  February,  1939,  before  me  personally  ap- 
peared Kaneichi  Nii,  to  me  personally  known,  and 
known  to  me  to  be  the  individual  described  in,  whose 
name  is  subscribed  to,  and  who  executed  the  annexed 
instrument,  and  being  informed  by  me  of  the  con- 
tents of  said  instrument  he  duly  acknowledged  to  me 
that  he  executed  the  same  freely  and  voluntarily  for 
the  uses  and  purposes  therein  mentioned. 

In  witness  whereof  I  have  hereunto  set  my  hand 
and  official  seal  the  day  and  year  last  above  written.  J 

(Seal)        /s/  WM.  C.  AFFELD,  JR., 

Vice  Consul  of  the  United 
States  of  America. 

Fee  No.  33,  Two  Dollars. 

Service  No.  465.  Fee  $2.00  United  States  gold, 
equal  to  Yen  7.48  local  currency  paid  ])y  affixing 
stamps  to  this  document. 
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EXHIBIT  No.  7 
(Copy) 


Honolulu, 
Oahu — ss. 


We  hereby  certify  that  we  have  carefully  exam- 
ined the  Indexes  in  the  Offices  of  the  Clerks  of  the 
Supreme  Court,  Circuit  Court  of  the  First  Judicial 
Circuit,  Tax  Assessor  and  Registrar  of  Convey- 
ances, as  to  the  title  of  Kaneichi  Nii  in  and  to: — 
First:  All  of  that  certain  parcel  of  land  (portion  of 
the  land  described  in  Royal  Patent  Number  5694, 
Land  Commission  Award  Number  6545,  Apana  1  to 
H.  Haalilio  and  a  portion  of  Boundary  Certificate 
No.  20  to  John  Hamauku)  situate,  lying  and  being 
at  Oahu,  Waikele,  in  the  District  of  Ewa,  City  and 
County  of  Honolulu,  Territory  of  Hawaii,  being 
Lot  ''A,"  and  thus  bounded  and  described: — 

Beginning  at  the  Southeast  corner  of  this  piece  of 
land  on  the  West  bank  of  the  Kapakahi  Stream,  be- 
ing also  the  Northwest  end  of  present  wooden  bridge, 
the  true  azimuth  and  distance  of  the  said  point  to  a 
l)ipe  driven  at  the  Northwest  corner  [96]  of  Lot  10, 
Land  Court  Application  779  ])eing  339°  06'  28.75 
feet,  and  running  by  azimuths  measured  clockwise 
from  true  south : — 

1.  105°  50'  170.00  feet  along  the  North  side  of 
right  of  way; 

2.  15°  50'  14.80  feet  along  the  West  side  of  right 
of  way; 

3.  105°  50'  105.80  feet  along  the  remaining  por- 
tion of  R.P.  5694  L.C.  Aw.  6545  Apana  1  to  H. 
Haalilio,  to  a  pipe ; 
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4.  199°  50'  140.10  feet  along  the  same,  to  a  pipe; 

5.  294°  16'  218.60  feet  along  the  South  bank  of 
the  Kapakahi  Stream; 

6.  311°  48'  25.54  feet  along  the  West  bank  of  the 
Kapakahi  Stream; 

7.  348°  10'  61.30  feet  along  the  West  l^ank  of  the 
Kapakahi  Stream; 

8.  19°  14'  27.50  feet  along  the  West  bank  of  the 
Kapakahi  Stream  to  the  point  of  beginning. 

Containing  an  Area  of  29,200  Square  Feet,  or 
0.670  Acre,  or  thereabouts. 

Together  with  the  additional  right  to  use  the  right 
of  way  in  common  with  the  owners  and  occupants 
of  this  lot  and  the  remaining  portion  of  R.  P.  5694 
L.C.  Aw.  6545  Apana  1  to  H.  Haalilio  for  a  road 
purpose,  which  right  of  way  is  described  as  follows : 

Beginning  at  the  Northeast  corner  of  this  piece  of 
land  on  the  West  bank  of  Kapakahi  Stream,  the 
true  azimuth  and  [97]  distance  to  a  pipe  driven  at 
the  Northwest  corner  of  Lot  10  of  Land  Court  Ap- 
plication 779  being  339°  06'  28.75  feet,  and  running 
by  azimuths  measured  clockwise  from  true  South : — 

1.  339°  06'  17.46  feet  along  the  West  bank  of  the 
Kapakahi  Stream; 

2.  105°  50'  181.04  feet  along  the  remaining  por- 
tion of  R.P.  5694  L.C.  Aw.  6545  Apana  1  to  H. 
Haalilio ; 

3.  195°  50'    14.80  feet  along  Lot ''A"; 

4.  285°  50'  170.00  feet  to  the  point  of  beginning. 
Containing   an   Area   of   2,598   Square   Feet,   or 

thereabouts. 

Said  above  described  premises  having  been  eon- 
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veyed  to  the  said  Kaneichi  Mi  by  T.  Ota  (k),  by 
Deed  dated  December  27th,  A.D.  1932,  and  recorded 
in  t]ie  Office  of  the  Registrar  of  Conveyances  at  Hon- 
ohdu  in  Liber  1189  on  Pages  91-93  on  December 
27th,  A.D.  1932,  at  2:22  o'clock  p.m. 

Second:  All  of  that  certain  parcel  of  land  (por- 
tion of  the  land  described  in  Royal  Patent  Number 
5694,  Land  Commission  Award  Number  6545,  Apana 
1  to  H.  Haalilio  and  a  portion  of  Boundary  Certi- 
ficate No.  20  to  John  Hamauku)  situate,  lying  and 
being  at  Ohua,  Waikele,  in  the  District  of  Ewa, 
City  and  County  of  Honolulu,  Territory  of  Hawaii, 
and  thus  bounded  and  described: 

Beginning  at  the  Northeast  corner  of  this  piece 
of  [98]  land  the  true  azimuth  and  distance  of  the 
said  i3oint  of  beginning  from  a  pipe  driven  at  the 
Northwest  corner  of  Lot  10,  Land  Court  Appl.  779, 
by  traverses,  being:  (a)  159°  06'  28.75  feet  and  (b) 
105°  50'  30.0  feet,  and  running  by  azimuths  meas- 
ured clockwise  from  true  South: 

1.  15°  50'    14.8  feet 

2.  105°  50' 140.0  feet 

3.  195°  50'    14.8  feet 

4.  285°  50'  140.0  feet  to  the  point  of  beginning. 
Containing  an  Area  of  2072  Square  Feet,  or  there- 
abouts. 

Together  with  fifty  per  cent  (50%)  of  additional 
undivided  interest  of  right  of  way  to  use  in  common 
with  the  owners  and  occupants  of  the  above-men- 
tioned lot  and  the  remaining  portion  of  L.  C.  Aw. 
6545  Apana  1  to  H.  Haalilio  for  a  road  purpose 
only,  which  Right  of  Way  is  described  as  follows: 
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Beginning  at  the  Northeast  corner  of  this  piece  of 
land  on  the  West  bank  of  the  Kapakahi  Stream,  the 
true  tzimuth  and  distance  of  the  said  point  of  be- 
ginning to  a  pipe  driven  at  the  Northwest  corner  of 
Lot  10  of  Land  Court  Application  779  being  339°  06' 
28.75  feet  and  running  by  azimuths  measured  clock- 
wise from  true  South : 

1.  339°  06'  17.46  feet  along  the  West  bank  of  the 
Kapakahi  Stream; 

2.  105°  50'  41.04  feet; 

3.  195°  50'  14.80  feet;  [99] 

4.  285°  50'  30.00  feet  to  the  point  of  beginning. 
Containing  an  Area  of  526  Square  Feet,  or  there- 
abouts. 

Said  above  described  premises  having  been  con- 
veyed to  the  said  Kaneichi  Nii  by  T.  Ota  (k),  by 
Deed  dated  July  23rd,  A.D.  1938,  and  recorded  in 
said  Registry  Office  in  Liber  1451  on  Pages  418-420 
on  July  23rd,  A.D.  1938,  at  9:35  o'clock  a.m. 

(Note:  Attention  is  called  to  the  fact  that  the  par- 
cels of  land  hereinabove  described  as  "Second" 
with  respective  areas  of  2072  Square  Feet  and  526 
Square  Feet  lie  wholly,  within  and  comprise  the  en- 
tire easement  area  described  in  "First"  with  an 
Area  of  2598  Square  Feet.) 

And  We  further  certify  that  there  are  no  liens  or 
encumbrances  of  whatsoever  kind  or  nature  against 
said  title,  save  and  except  the  following,  to-wit: 

TAXES 

The  Abstractors  have  been  informed  at  the  Office 
of  [100]  Tax  Assessor  that  all  taxes  assessed  against 
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the  lands  under  search  have  been  fully  paid  up  to 
and  including  December  31st,  A.D.  1947. 

Taxes  for  the  year  1948  are  now  a  lien. 

Key:  Zone,  9;  fSection,  4;  Plat,  14;  Parcel,  9. 

Area  Assessed:  31,272  Sq.  Ft.  Assessed  Valua- 
tions: Real  Property,  $862.00;  Improvements, 
$1311.00;  $2173.00 

And  We  further  certify  that  the  legal  title  to  said 
parcel  of  land  is  vested  in  the  said  Kaneiehi  Nii,  as 
shown  by  said  Indexes,  Subject,  However,  as  Afore- 
said. 

Kaneiehi  Nii  (k)  to  Shoso  Nii. 

Power  of  Attorney:  Dated:  February  7th,  A.  D. 
1939,  Vol.  1503,  Page  190.  [101] 

General  Powers 

(Recorded:  February  27th,  A.D.  1939  at  10:17 
a.m.) 

Saku  Nii  (w)  to  Shoso  Nii. 

Power  of  Attorney:  Dated:  February  7th,  A.D. 
1939,  Vol.  1503,  Page  194. 

General  Powers 

(Recorded:  February  27th,  A.D.   1939,  at  10:18 
1  a.m.) 

In  Witness  Whereof,  We  have  hereunto  set  our 
hand  this  Thirty-first  day  of  March,  A.D.  Nineteen 
Hundred  Forty-Eight  (1948)  at  1:12  o'clock  p.m. 

MAKINNEY  &  COMPANY, 
By   /s/  KENNETH  MAKINNEY, 

[Endorsed] :  Filed  Aug.  24,  1948.  [102] 
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[Title  of  District  Court  and  Cause.] 

City  and  County  of  Honolulu, 
Territory  of  Hawaii — ss. 

Albert  K.  Makinney,  being  duly  sworn  upon  his 
oath,  deposes  and  states : 

1.  That  he  is  a  duly  licensed  and  empowered  ab- 
stractor to  make  and  prepare  Certificates  of  Title 
under  the  provisions  of  Section  7501  of  the  Revised 
Laws  of  Hawaii,  1945,  and  that  attached  hereto  and 
made  a  part  of  this  affidavit  is  an  abstract  prepared 
by  this  affiant  relating  to  certain  real  estate  located 
in  the  District  of  Ewa,  City  and  County  of  Honolulu, 
Territory  of  Hawaii. 

/s/  ALBERT  K.  MAKINNEY. 

Subscribed  and  sworn  to  before  me  this  30th  day 
of  August,  1948. 

(Seal)  /s/  JOSEPH  K.  ARAKI, 

Notary  Public,  First  Judicial  Circuit,  Territory  of 
Hawaii. 
My  commission  expires  April  25, 1952. 

Filed  Aug.  30,  1948,  at  2  o'clock  and  15  minutes 
p.m.  Wm.  F.  Thompson,  Jr.,  Clerk.  [104] 

Honolulu,  Oahu — ss. 

We  hereby  certify  that  we  have  carefully  examined 
the  Indexes  in  the  Offices  of  the  Clerks  of  the  Supreme 
Court,  Circuit  Court  of  the  First  Judicial  Circuit, 
Tax  Assessor  and  Registrar  of  Conveyances,  as  to 
the  title  of  the  Attorney  General  of  the  United  States, 
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in  and  to :  All  of  that  certain  parcel  of  land  (portion 
of  the  land  described  in  Royal  Patent  Number  5694, 
Land  Commission  Awai'd  Number  6545,  Apana  1  to 
H.  Haalilio  and  a  i^ortion  of  Boundary  Certificate 
No.  20  to  John  Hamauku)  situate,  lying  and  being 
at  Ohua,  Waikele,  in  the  District  of  Ewa,  City  and 
County  of  Honolulu,  Territory  of  Hawaii,  being  Lot 
^'A",  and  thus  bounded  and  described: 

Parcel  No.  1 
Beginning  at  the  Southeast  corner  of  this  piece 
of  land  on  the  West  bank  of  the  Kapakahi  Stream, 
being  also  the  Northwest  end  of  present  wooden 
bridge,  the  true  azimuth  and  distance  [105]  of  the 
said  point  to  a  pipe  driven  at  the  Northwest  corner 
of  Lot  10,  Land  Court  Application  779  being  339° 
06'  28.75  feet,  and  running  by  azimuths  measured 
clockwise  from  true  South: 

1.  105°  50'  170  feet  along  the  North  side  of  right 
of  way ; 

2.  15°  50'  14.80  feet  along  the  West  end  of  right 
of  way; 

3.  105°  50'  105.80  feet  along  the  remaining  por- 
tion of  R.P.  5694  L.C.  Aw.  6545  Apana  1  to  H.  Ha- 
alilio, to  a  pipe ; 

4.  199°  50'  140.10  feet  along  the  same,  to  a  pipe; 

5.  294°  16'  238.60  feet  along  the  South  bank  of  the 
Kapakahi  Stream; 

6.  311°  48'  25.54  feet  along  the  West  bank  of  the 
Kapakahi  Stream; 

7.  348°  10'  61.30  feet  along  the  West  bank  of  the 
Kapakahi  Stream; 

8.  19°  14'  27.50  feet  along  the  West  bank  of  the 
Kapakahi  Stream,  to  the  point  of  beginning. 
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Containing  an  Area  of  29,200  Square  Feet,  or 
0.670  Acre,  or  thereabouts. 

All  of  that  certain  parcel  of  land  (portion  of  the 
land  described  in  Royal  Patent  Number  5694,  Land 
Commission  Award  Number  6545,  Apana  1  to  H. 
Haalilio  and  a  portion  of  Boundary,  Certificate  No. 
20  to  John  Hamauku)  situate,  lying  and  being  at 
Ohua,  Waikele,  in  the  District  of  Ewa,  City  and 
County  of  Honolulu,  Territory  of  Hawaii,  and  thus 
bounded  and  described :  [106] 

Parcel  No.  2 
Beginning  at  the  Northeast  corner  of  this  piece  of 
land  the  true  azimuth  and  distance  of  the  said  point 
of  beginning  from  a  pipe  driven  at  the  Northwest 
corner  of  Lot  10,  Land  Court  Appl.  779,  by  traverse, 
being:  (a)  159°  06'  28.75  feet  and  (b)  105°  50'  30.0 
feet,  and  running  by  azimuths  measured  clockwise 
from  true  South: 

1.  15°  50'  14.8  feet; 

2.  105°  50' 140.0  feet; 

3.  195°  50' 14.8  feet; 

4.  285°  50'  140.0  feet  to  the  point  of  beginning. 
Containing  an  Area  of  2,072  Square  Feet,  or  there- 
abouts. 

Together  with  fifty  per  cent  (50%)  of  additional 
undivided  interest  of  right  of  way  to  use  in  common 
with  the  owners  and  occupants  of  the  above-men- 
tioned lot  and  the  remaining  portion  of  L.C.  Aw.  6545 
Apana  1  to  H.  Haalilio  for  a  road  purpose  on]y, 
which  Right  of  Way  is  described  as  follows: 

Beginning  at  the  Northeast  corner  of  this  piece  of 
land  on  the  West  bank  of  the  Kapakahi  Stream,  the 
true  azimuth  and  distance  of  the  said  point  of  be- 
ginning to  a  pipe  driven  at  the  Northwest  corner  of 
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Lot  10  of  Land  Court  Application  779  being  339° 
06'  28.75  feet  and  running  by  azimuths  measured 
clockwise  from  true  South: 

1.  339°  06'  17.46  feet  along  the  West  bank  of  the 
Kapakahi  Stream;  [107] 

2.  105°  50' 41.04  feet; 

3.  195°  50'  14.80  feet; 

4.  285°  50'  30.00  feet  to  the  point  of  beginning  and 
containing  an  area  of  526  square  feet. 

Said  above  described  premises  having  become 
vested  in  the  Attorney  General  of  the  United  States 
by  Vesting  Order  dated  September  12th,  1947,  and 
recorded  in  the  Office  of  the  Registrar  of  Convey- 
ances at  Honolulu  in  Liber  2070  on  Pages  61-64. 

And  we  further  certify  that  there  are  no  liens  or 
encumbrances  of  whatsoever  kind  or  nature  against 
said  title,  or  proceedings  of  record  affecting  the  same, 
save  and  except  the  following,  to-wit : 

In  the  United  States  District  Court 
For  the  Territory  of  Hawaii 

Civil  No.  837 
SHOSO  Nil, 

Plaintiff, 
vs. 
TOM  C.  CLARK,  Attorney  General  as  successor  to 
the  Alien  Property  Custodian, 

Defendant. 

The  following  proceedings  were  had  in  the  above 
entitled  matter,  to-wit: 

1948 

January  5 — File  Complaint  of  Shoso  Nii.  Prays 
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that  the  lands  under  search  be  returned  to  him  as  it 
was  orally  given  to  him  by  his  father,  Kaneichi  Nii, 
etc. 

February  27 — File  Stipulation  and  order  Enlarg- 
ing Time. 

May  3 — File  Answer  of  Tom  C.  Clark. 

May  6 — File  Answer  of  Shoso  Nii  to  Counter 
Claim. 

May  11 — File  Motion  for  Issuance  of  Commission 
To  Take  Deposition,  Notice  of  Motion  and  Affidavit 
of  Shiro  Kashiwa. 

May  13 — File  Order  of  Motion  For  Issuance  of 
Commission  To  Take  Deposition. 

July  21 — File  Appearance  of  Leon  R.  Gross,  coun- 
sel for  Tom  C.  Clark. 

July  21 — File  Stipulation  and  Order  for  Pre-Trial 
Examination  of  Shoso  Nii,  Plaintiff. 

July  21 — File  Stipulation  for  Extension  of  Time 
For  Filing  Cross-Interrogatories  On  Behalf  of  De- 
fendant Tom  C.  Clark,  Attorney  General,  as  Suc- 
cessor to  the  Alien  Property  Custodian. 

August  18 — File  Notice  of  Motion  For  Summary 
Judgment. 

August  18— File  Affidavit  of  Service.  [109] 

August  23— File  Motion  To  Strike  Affidavit  of 
Leon  R.  Gross  and  Notice  of  Motion. 

August  24 — File  Motion  For  Summary  Judgment 
in  favor  of  Defendant. 

August  24 — File  Affidavit  of  Leon  R.  Gross  In 
Support  of  Motion  For  Summary  Judgment. 

TAXES 
The  Abstractors  have  been  informed  at  the  Office 
of  the  Tax  Assessor  that  all  taxes  assessed  against 


Tom  C.  Clark  79 

the  lands  under  search  have  been  fully  paid,  save 
and  except  the  first  installment  for  the  year  1948, 
which  is  delinquent  and  unpaid  and  together  with 
penalty  and  interest  amounts  to  the  sum  of  $40.19. 
The  second  installment  amounting-  to  the  sum  of 
$36.05  is  now  due  and  payable  and  unless  sooner 
paid  will  be  delinquent  after  November  20th,  1948. 

Key — Zone:  9;  Section:  4;  Plat:  14;  Parcel:  9. 

Assessed  Valuations — Area  Assessed:  31,272  sq. 
ft. ;  Real  Property :  $862,00 ;  Improvements : 
$1,311.00;  $2,173.00.  [110] 

The  Abstractors  have  likewise  been  informed  at 
the  Office  of  the  Tax  Assessor  that  all  taxes  assessed 
against  the  parcel  of  land  known  as  "Right  of  Way'' 
with  an  area  of  526  square  feet  have  been  fully  paid, 
save  and  except  the  first  installment  for  the  year 
1948,  which  is  delinquent  and  unpaid  and  together 
with  penalty  and  interest  amounts  to  the  sum  of  $.09. 
The  second  installment  amounting  to  the  sum  of  $.09 
is  now  due  and  payable  and  unless  sooner  paid  will 
be  delinquent  after  November  20th,  1948. 

Key— Zone:  9;  Section:  4;  Plat:  14;  Parcel:  10. 

Assessed  Valuation:  Real  Property:  $5.00. 

And  we  further  certify  that  the  legal  title  to  said 
parcel  of  land  is  vested  in  the  said  Attorney  General 
of  the  United  States  as  shown  by  said  Indexes,  Sub- 
ject, However,  As  Aforesaid,  and  Subject,  Further, 
to  the  following  condition  contained  in  the  aforesaid 
Vested  Order  date  September  12th,  1947,  recorded 
in  said  Registry  Office  in  Liber  2070,  Pages  61-64, 
to-wit:  [111] 

"All  such  property  so  vested  to  be  held,  used,  ad- 
ministered, liquidated,  sold  or  otherwise  dealt  with 
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in  the  interest  of  and  for  the  benefit  of  the  United 

States." 

And  we  further  certify  that  we  are  duly  licensed 
and  empowered  to  make  and  prepare  Cei'tificates  of 
Title  under  the  provisions  of  Section  7501  of  the 
Revised  Laws  of  Hawaii,  1945. 

In  Witness  Whereof,  We  have  hereunto  set  our 
hand  this  Twenty- Seventh  day  of  August,  Nineteen 
Hundred  Forty-Eight  (1948)  at  9:55  o'clock  a.m. 

MAKINNEY  &  COMPANY, 
By   /s/  ALBERT  K.  MAKINNEY. 

[Endorsed]  :  Filed  Aug.  30,  1948. 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  MARK  N.  HUCKESTEIN 

City  and  County  of  Honolulu, 
Territory  of  Hawaii — ss. 

Mark  M.  Huckestein,  being  duly  sworn  upon  his 
oath  deposes  and  states : 

1.  That  he  is  the  duly  appointed,  qualified,  and 
present  Registrar  of  Conveyances  for  the  Territory 
of  Hawaii ;  that  he  has  in  his  possession  and  under 
his  control  the  books  and  records  which  are  and  con- 
stitute part  of  the  Bureau  of  Conveyances  for  the 
Territory  of  Hawaii : 

2.  Attached  to  and  made  a  i^art  of  this  affidavit 
are  certified  copies  of  documents  which  are  recorded 
in  the  Bureau  of  Conveyances  for  the  Territory  of 
Hawaii  at  the  book  and  page  indicated  on  the  certi- 
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fied  copies  of  each  of  the  documents  which  are  at- 
tached to  and  made  a  part  of  this  affidavit. 

/s/  MARK  M.  HUCKESTEIN. 

Subscribed  and  sworn  to  before  nie  this  28th  day 
of  August,  1948. 

(Seal)  /s/  JOSEPH  K.  ARAKI, 

Notary  Public,  First  Judicial  Circuit,  Territory  of 

Hawaii. 

My  Commission  expires  April  25,  1952, 

[Printer's  Note:  Exhibit  No.  1  is  similar  to 
Exhibit  No.  2,  set  out  in  full  at  page  53  of  this 
printed  Record.] 

[Printer's  Note:  Exhibit  No.  2  is  similar  to 
Exhibit  No.  1  set  out  in  full  at  page  51  of  this 
printed  Record.] 

[Printer's  Note:  Exhibit  No.  3  is  similar  to 
Exhibit  No.  3  set  out  in  full  at  page  57  of  this 
printed  Record.] 

[Printer's  Note:  Exhibit  No.  4  is  similar  to 
Exhibit  No.  6  set  out  in  full  at  page  64  of  this 
printed  Record.] 

[Printer's  Note:  Exhibit  No.  5  is  similar  to 
Exhibit  No.  5  set  out  in  full  at  page  60  of  this 
printed  Record.] 

[Printer's  Note:  Exhibit  No.  6  is  similar  to 
Exhibit  '^A"  set  out  in  full  at  page  13  of  this 
printed  Record.] 

[Endorsed]:  Filed  Aug.  30,  1948.  [115] 
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[Title  of  District  Court  and  Cause.] 

MOTION  TO  STRIKE  AFFIDAVITS 

Comes  now  Shoso  Nii,  Plaintiff  above-named,  ]:)y 
liis  attorney,  Shiro  Kashiwa,  and  moves  to  strike  the 
following  affidavits  filed  in  the  above-entitled  cause : 

1.  The  affidavit  of  Albert  K.  Makinney  filed  in 
the  above-entitled  court  and  cause  on  the  30th  day 
of  August,  1948,  in  that  w^hile  the  affidavit  recites 
that  the  document  attached  thereto  is  an  abstract 
prepared  by  the  affiant,  on  the  face  of  the  document 
it  is  a  bare  certificate  of  title  and  not  an  abstract 
of  title ;  that  there  is  nothing  to  show  that  the  affiant 
is  qualified  as  an  expert;  and  that  the  matters  con- 
tained in  he  affidavit  are  not  within  the  personal 
knowledge  of  the  affiant,  they  being  conclusions  of 
law  only  and  he  is  not  competent  himself  to  testify 
as  to  said  facts. 

2.  The  affidavit  of  Mark  N.  Huckestein  in  that  the 
original  affidavit  of  Leon  R.  Gross  which  was  hereto- 
fore filed  in  this  cause  and  which  referred  to  the 
documents  attached  to  the  affidavit  of  Mark  N.  Hucke- 
stein was  withdrawn,  and  since  there  is  no  affidavit 
in  lieu  of  the  affidavit  submitted  by  Leon  R.  Gross 
and  later  withdrawn,  said  affidavit  of  Mark  N.  [150] 
Huckestein  being  purely  for  the  purpose  of  certify- 
ing that  the  copies  of  the  documents  attached  thereto 
are  true  copies.  There  is  no  purj^ose  in  filing  the  docu- 
ments attached  because  Rule  56(e)  of  the  Federal 
Rules  of  Civil  Procedure  requires  the  filing  of  sworn 
or  certified  copies  of  papers  only  where  the  papers 
are  referred  to  in  an  affidavit.  The  main  affidavit 
Avas  withdrawn  in  this  cause. 
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Dated  at  Honolulu,  T.  H.,  this  3rd  day  of  Septem- 
ber, A.  D.,  1948. 

SHOSO  Nil, 
Plaintiff, 

By   /s/  SHIRO  KASHIWA, 
His  Attorney. 

NOTICE  OF  MOTION 

Please  take  notice  that  the  foregoing  Motion  will 
be  presented  to  the  Honorable  J.  Frank  McLaughlin 
at  the  hour  of  10:00  o'clock  a.m.  on  Wednesday,  the 
8th  day  of  September,  1948,  or  as  soon  thereafter  as 
counsel  may  be  heard,  in  his  Courtroom  in  the  Federal 
Building,  Honoluki,  T.  H. 

Dated  at  Honolulu,  T.  H.,  this  3rd  day  of  Septem- 
ber, A.  D.,  1948. 

SHOSO  Nil, 

Plaintiff, 

By   /s/  SHIRO  KASHIWA, 
His  Attorney. 

(Acknowledgment  of  Service.) 
[Endorsed] :  Filed  Sept.  3,  1948.  [151] 
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[Title  of  District  Court  and  Cause.] 

REQUEST  FOR  ADMISSION  OF  GENUINE- 
NESS OF  DOCUMENTS  AND  REQUEST 
FOR  ADMISSION  OF  FACTS  PURSUANT 
TO  RULE  36  OF  THE  RULES  OF  CIVIL 
PROCEDURE 

To:  Shoso  Nii,  Plaintiff,  and  Sliiro  Kashiwa,  At- 
torney for  Shoso  Nii,  Plaintiff,  307  Hawaiian 
Trust  Building,  Honolulu  48,  Hawaii: 

You  and  each  of  you  are  hereby  requested,  pur- 
suant to  Rule  36  of  the  Rules  of  Civil  Procedure 
for  the  District  Courts  of  the  United  States,  as 
amended : 

I. 

To  admit  the  genuineness  of  the  following  docu- 
ments, photostatic  copies  of  which  have  already  been 
furnished  to  you  and  which  have  heretofore  been 
filed  as  exhibits  to  the  Affidavit  of  Mark  N.  Hucke- 
stein,  which  Affidavit  was  filed  in  these  proceedings 
on  August  30,  1948,  to- wit : 

1.  That  document  purporting  to  be  a  Bill  of  Sale, 
dated  January  2,  1933,  executed  by  Kaneichi  Nii, 
running  to  Shoso  Nii,  conveying,  among  other  things 
"that  certain  store  in  Waipahu,  known  as  'K.  Nii 
Shoten',  together  with  all  of  the  automobiles,  furni- 
tures, fixtures,  goods,  w^ares  and  merchandise,  books 
and  accounts  receivable,  now  being  in  and  used  in 
that  certain  store,  aforesaid",  which  Bill  of  Sale 
W'as  recorded  in  Liber  1205,  Page  26,  in  the  Office 
of  the  Registrar  of  Conveyances  for  the  City  and 
County  of  Honolulu,  Territory  of  Hawaii ;  [152] 
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2.  That  document  purporting  to  ])e  a  Deed,  dated 
December  27, 1932,  executed  by  T.  Ota  and  Yasu  Ota, 
liis  wife,  of  Waipahu,  District  of  Ewa,  City  and 
County  of  Honolulu,  Territory  of  Hawaii,  Grantoi', 
running  to  Tvaneichi  Nii  of  Waipahu,  as  Grantee, 
dated  December  27,  1932,  and  recorded  December 
27,  1932,  in  Liber  1189,  Page  81,  in  the  Bureau  of 
Conveyances  for  the  City  and  County  of  Honolulu, 
Territory  of  Hawaii; 

3.  That  document  purporting  to  be  a  Deed,  dated 
July  23,  1938,  executed  by  T.  Ota  and  Yasu  Ota,  his 
wife,  of  Waipahu,  District  of  Ewa,  City  and  County 
of  Honolulu,  Territory  of  Hawaii,  as  Grantor,  and 
running  to  Kaneichi  Nii  of  Waipahu,  as  Grantee, 
recorded  July  23,  1938,  in  Book  1451,  Page  418,  in 
the  Office  of  the  Registrar  of  Conveyances  for  the 
City  and  County  of  Honolulu,  Territory  of  Hawaii ; 

4.  That  certain  Vesting  Order,  dated  September 
12,  1947,  Number  9777,  recorded  in  the  Office  of  the 
Registrar  of  Conveyances  for  the  City  and  County 
of  Honolulu,  Territory  of  Hawaii,  in  Liber  2070, 
Page  61,  on  September  25,  1947,  executed  by  the 
Attorney  General  of  the  United  States  as  Successor 
to  the  Alien  Property  Custodian,  under  the  authority 
of  the  Trading  with  the  Enemy  Act,  as  Amended, 
in  and  by  which  the  Attorney  General  of  the  United 
States,  as  aforesaid,  purported  to  vest  certain  par- 
cels of  real  estate  as  the  property  of  Kaneichi  Nii, 
a  resident  and  a  national  of  Japan ; 

5.  That  document  purporting  to  be  a  Power  of 
Attorney,  dated  February  7,  1939,  signed  by  Kane- 
ichi Nii,  "formerly  of  Honolulu,  City  and  County 
of  Honolulu,  Territory  of  Hawaii,  and  now  residing 
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in  the  Prefecture  of  Hiroshima,  Empire  of  Japan", 
running  to  Shoso  Nii  of  Waipahu  of  the  City  and 
County  of  Honoluhi,  acknowledged  on  February  7, 
1939,  before  William  C.  Affelt,  Jr.,  Vice  Consul  of 
the  United  States  of  America,  and  recorded  at  Liber 
[153]  1503,  Page  190,  in  the  Office  of  the  Registrar 
of  Conveyances  of  the  City  and  County  of  Honolulu, 
Territory  of  Hawaii ; 

6.  That  certain  document  purporting  to  be  a 
Power  of  Attorney,  dated  February  7, 1939,  executed 
by  Saku  Nii,  "formerly  of  Honolulu,  City  and 
County  of  Honolulu,  Territory  of  Hawaii,  and  now 
residing  in  the  Prefecture  of  Hiroshima,  Empire  of 
Japan",  running  to  Shoso  Nii  of  Waipahu,  City  and 
County  of  Honolulu,  acknowledged  before  William 
C.  Affelt,  Jr.,  Vice  Consul  of  the  United  States  of 
America,  and  recorded  in  the  Office  of  the  Registrar 
of  Conveyances  for  the  City  and  County  of  Honolulu, 
Territory  of  Hawaii,  at  Book  1503,  Page  194. 

TOM  C.  CLARK,  j 

Attorney  General  as  Successor  to  the  Alien  Property 
Custodian,  Defendant  and  Counter  Claimant. 

By   RAY  J.  O'BRIEN, 

LTnited  States  Attorney,  ; 

EDWARD  A.  TOWSE, 
Assistant  U.  S.  Attorney, 

LEON  R.  GROSS, 
Attorney. 

By   /s/  LEON  R.  GROSS, 

His  Attorneys.  [154] 
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To :  Shoso  Nii,  Plaintiff,  and  Shiro  Kashiwa,  Attor- 
ney for  Plaintiff : 

II. 
You  and  each  of  you  are  hereby  requested,  pur- 
suant to  Rule  36  of  the  Rules  of  Civil  Procedure 
for  the  District  Courts  of  the  United  States,  as 
amended,  to  admit  the  truth  of  the  following  matters 
of  fact,  to-wit: 

1.  The  facts  that  Kaneichi  Nii,  plaintiff's  father, 
and  a  citizen  of  Japan,  resided  in  Honolulu,  Terri- 
tory of  Hawaii,  for  many  years.  In  1935,  Kaneichi 
Nii  returned  to  Japan  and  has  resided  in  Japan 
until  the  present  date.  During  his  residence  in  Hono- 
lulu, Kaneichi  Nii  acquired  certain  })roi)erty  located 
at  Waipahu,  Oahu,  Territory  of  Hawaii.  The  legal 
descriptions  set  forth  in  the  documents  described  in 
paragraph  1-2  and  II-3  above,  specifically  describe 
this  property  and  such  property  is  the  subject  matter 
of  this  lawsuit. 

2.  The  facts  that  under  date  of  January  2,  1933, 
Kaneichi  Nii  executed  a  Bill  of  Sale  in  favor  of  his 
son,  Shoso  Nii,  the  plaintiff  herein,  for,  "That  cer- 
tain store  in  Waipahu,  aforesaid,  known  as  'K.  Nii 
Shoten'  together  with  all  of  the  automobiles,  furni- 
tures, fixtures,  goods,  wares  and  merchandise,  books 
and  accounts  receivable,  now  being  in  and  used  in 
that  certain  store  aforesaid."  Said  Bill  of  Sale  was 
recorded  in  Liber  1205,  Page  26,  of  record,  on  May 
26, 1933,  in  the  Office  of  the  Registrar  of  Conveyances 
for  the  City  and  County  of  Honolulu,  Territory  of 
Hawaii.  This  was  the  same  Bill  of  Sale  referred  to 
in  paragraph  I-l  above. 

3.  The  facts  that  under  date  of  December  27, 1932, 
Kaneichi  Nii  purchased  from  T.  Ota  and  Yasu  Ota, 
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his  wife,  a  parcel  of  real  estate  located  in  Waipahu, 
Oaliu,  described  in  paragraph  1-2  a])ove,  (which 
property  is  the  subject  matter  of  this  lawsuit)  and 
the  property  was  conveyed  by  deed  dated  December 
27,  1932,  [155]  from  T.  Ota  and  Yasu  Ota,  his  wife, 
to  Kaneichi  Nii.  The  deed  was  recorded  in  the  Office 
of  the  Registrar  of  Conveyances  for  the  City  and 
County  of  Honolulu,  Territory  of  Hawaii,  in  Liber 
1189,  Page  91,  on  December  27, 1932. 

4.  The  facts  that  under  date  of  July  23,  1938,  T. 
Ota  and  Yasu  Ota,  his  wife,  conveyed  by  deed  dated 
July  23,  1938,  to  Kaneichi  Mi,  plaintiff's  father,  a 
IDarcel  of  real  estate  located  in  Waipahu,  Oahu,  and 
said  deed  specifically  describes  certain  real  estate 
which  is  the  subject  matter  of  this  lawsuit  and  said 
deed  was  recorded  on  July  23,  1938,  in  Liber  1451, 
Page  418,  of  the  records  of  the  Office  of  the  Registrar 
of  Conveyances  for  the  City  and  County  of  Hono- 
lulu. Said  deed  is  described  in  paragraph  1-3  above. 

5.  The  facts  that  by  Vesting  Order  dated  Septem- 
ber 12,  1947,  being  Number  9777,  the  Attorney  Gen- 
eral of  the  United  States  as  Successor  to  the  Alien 
Property  Custodian  under  the  authority  of  the  Trad- 
ing with  the  Enemy  Act,  as  Amended,  vested  the 
parcels  of  real  estate  referred  to  in  paragraphs  II-3 
and  II-4  above  as  property  of  Kaneichi  Nii,  a  resi- 
dent and  a  national  of  Japan.  At  the  time  that  the 
Vesting  Order  was  filed  in  the  Office  of  the  Registrar 
of  Conveyances  for  the  City  and  County  of  Hono- 
lulu, Territory  of  Hawaii,  record  title  to  the  said  real 
estate  was  in  Kaneichi  Nii. 

6.  The  facts  that  Shoso  Nii,  the  plaintiff  herein, 
and  son  of  Kaneichi  Nii,  was  born  in  Waipahu,  Oahu, 
on  January  3,  1914,  and  left  the  Hawaiian  Islands 
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for  Japan  in  July,  1941.  Slioso  Nii  lived  in  Japan 
during  all  the  intervening  period  from  July,  1941, 
and  returned  to  the  Territory  of  Hawaii  on  Novem- 
ber 8, 1947.  On  January  5,  1948,  the  plaintiff  filed  the 
instant  suit  under  Section  9(a)  of  the  Trading  with 
the  Enemy  Act,  as  Amended,  and  alleged  among  other 
things:  [156] 

''That  the  plaintiff's  father  is  Kaneichi  Mi;  that 
said  Kaneichi  Nii  is  a  citizen  of  Japan  and  has  been 
continuously  residing  in  Japan  since  May,  1935,  to 
the  date  hereof;  that  prior  to  on  or  about  May,  1935, 
said  Kaneichi  Nii  resided  for  a  long  period  of  time 
at  Waipahu  aforesaid  and  operated  a  general  mer- 
chandise store  known  as  the  'K.  Nii  Store'  at  Wai- 
l^ahu,  aforesaid ;  that  due  to  his  business  ability,  hard 
work  and  thrifty  habits  said  Kaneichi  Nii  acquired 
considerable  real  property  holdings  in  Waipahu 
aforesaid  and  accumulated  a  sizable  estate  for  him- 
self;  that  in  May,  1935,  said  Kaneichi  Nii  decided 
to  retire  from  active  business  and  returned  to  Japan ; 
that  at  the  time  he  returned  to  Japan  he  left  and 
gave  by  way  of  gift  everything  he  left  in  the  Terri- 
tory of  Hawaii  to  his  only  son,  the  plaintiff  herein ; 
and  that  the  general  merchandise  store  was  turned 
over  to  the  plaintiff  by  a  duly  executed  bill  of  sale." 

7.  The  facts  that  in  paragraph  VII  of  the  com- 
plaint filed  in  this  lawsuit  it  is  alleged : 

"That  with  relation  to  the  real  property  afore- 
described  in  paragraph  VI  although  it  was  orally 
given  to  the  plaintiff,  there  was  never  a  deed  executed 
in  favor  of  the  plaintiff  from  his  father." 

8.  The  facts  that  as  of  February  7,  1939,  Kaneichi 
Nii  and  Saku  Nii,  his  wife,  father  and  mother  respec- 
tively of  Shoso  Nii,  the  plaintiff  herein,  executed 
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before  William  C.  Affelt,  Jr.,  Vice  Consul  of  the 
United  States  at  Ivo])e,  Japan,  their  respective  powers 
of  attorney  running  to  Shoso  Nii,  the  plaintiff,  which 
powers  of  attorney  are  recorded  in  the  Office  of  the 
Registrar  of  Conveyances  for  the  City  and  County 
of  Honolulu,  Territory  of  Hawaii,  in  Liber  1503, 
Pages  190  to  197,  inclusive. 

9.  The  facts  that  in  the  examination  of  the  plain- 
tiff, conducted  on  July  22,  1948,  pursuant  to  Rule  26 
of  the  Rules  of  Civil  Procedure  for  the  District  Courts 
of  the  United  States,  the  plaintiff  Shoso  Mi  testified 
under  oath  as  follows : 

"Q.  When  you  were  over  in  Japan  with  your 
father  from  1941  to  1947,  did  you  at  any  time  tell  him 
that  you  had  found  out  the  title  of  this  real  estate 
was  not  in  yourself?  "A.     No,  sir.  [157] 

''Q.    You  did  not?  ''A.     No. 

"  Q.     And  why  didn  't  you  ? 

''A.  Because  I  didn't  find  any  necessity  in  the 
name  being  changed." 

TOM  C.  CLARK, 
Attorney  General  as  Successor  to  the  Alien  Property 
Custodian,  Defendant  and  Counter  Claimant. 
By   RAY  J.  O'BRIEN, 

United  States  Attorney, 
EDWARD  A.  TOWSE, 

Assistant  U.  S.  Attorney, 
LEON  R.  GROSS, 
Attorney, 
By   /s/  LEON  R.  GROSS, 
His  Attorneys. 

[Endorsed] :  Filed  Sept.  9,  1948.  [158] 


Tom  C.  Clark  91 

[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  T.  OTA 

City  and  County  of  Honolulu, 
Territory  of  Hawaii — ss. 

T.  Ota,  of  Waipahu,  District  of  Ewa,  City  and 
County  of  Honolulu,  Territory  of  Hawaii,  being 
duly  sworn,  upon  his  oath  deposes  and  says: 

1.  He  has  examined  the  original  deed  dated  De- 
cem])er  27,  1932,  signed  by  T.  Ota  and  Yasu  Ota, 
his  wife,  and  recorded  in  the  office  of  the  Registrar 
of  Conveyances  for  the  City  and  County  of  Hono- 
lulu, Territory  of  Hawaii,  on  December  27,  1932, 
in  Liber  1189,  pages  91-93,  inclusive,  and  the  said 
deed  bears  the  original  signature  of  himself  and 
his  wife,  and  is  the  deed  by  which  this  affiant  con- 
veyed to  Kaneichi  Mi  certain  real  estate  located  at 
Ohua,  Waikele,  Ewa,  Oahu,  T.  H.,  and  this  said  deed 
was  made,  executed,  and  delivered  by  this  affiant 
and  his  wife  for  a  good  and  valuable  consideration 
for  the  purpose  of  conveying  to  Kaneichi  Mi,  of 
Waipahu,  Oahu,  T.  H.,  grantee  named  in  said  deed, 
certain  real  estate  which  this  affiant  sold  to  the 
aforesaid  Kaneichi  Mi  in  the  year  1932  at  or 
about  the  time  that  the  deed  was  dated.  [161] 

2.  Affiant  further  states  that  he  has  personally 
examined  the  original  deed  dated  July  23,  1938, 
executed  by  this  affiant  and  Yasu  Ota,  his  wife, 
and  that  the  deed  is  the  same  deed  which  this  af- 
fiant and  his  wife  made,  executed,  and  delivered 
to  Shoso  Nii  at  or  about  the  date  the  deed  bears. 
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This  deed  has  been  recorded  in  the  office  of  the 
Registrar  of  Conveyances  for  the  City  and  County 
of  Honolulu,  Territory  of  Hawaii,  in  Liber  1451, 
Images  418-420,  inclusive. 

3.  At  the  time  that  this  affiant  made,  executed 
and  delivered  the  deed  described  in  Paragraph  2 
of  this  affidavit,  he  requested  Mr.  Shoso  Mi  to 
state  whose  name  should  appear  in  said  deed,  and 
Mr.  Shoso  Nii  stated  that  title  to  the  big  piece  of 
property  was  in  his  father,  Kaneichi  Nii,  and  he 
desired  that  the  deed  dated  July  23,  1938,  be  made 
in  the  name  of  Kaneichi  Nii,  and  accordingly,  this 
affiant  caused  said  Kaneichi  Nii  to  be  named  in 
the  deed  dated  July  23,  1938. 

/s/  T.  OTA. 

Subscribed  and  sworn  to  before  me  this  9th  day 
of  September,  1948. 

(Seal)  /s/  JOSEPH  K.  ARAKI, 

Notary  Public,  First  Judicial  Circuit,  Territory  of 
Hawaii. 

My  commission  expires  April  25,  1952. 

(Acknowledgment  of  Service.) 

[Endorsed]  :     Filed  Sept.  10,  1948.  [162] 
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[Title  of  District  Court  and  Cause.] 

ADMISSION  OF  FACTS  AND  OF 

GENUINENESS  OF  DOCUMENTS 

To:  Tom  C.  Clark,  Attorney  Greneral,  as  Successor 
to  the  Alien  Property  Custodian,  Defendant,  and 
Ray  J.  O'Brien,  United  States  Attorney;  Ed- 
ward A.  Towse,  Assistant  United  States  At- 
torney, and  Leon  R.  Gross,  Attorney,  Attorneys 
for  Defendant. 

Comes  now  Shoso  Nii,  Plaintiff  above  named, 
and  in  response  to  the  Request  for  Admission  of 
Genuineness  of  Documents  and  Request  for  Ad- 
mission of  Facts,  filed  pursuant  to  Rule  36  of  the 
Rules  of  Civil  Procedure,  by  the  Defendant  above 
named,  states  as  follows: 

I.     That  he  admits: 

1.  That  the  photostatic  copies  of  the  documents 
listed  in  Paragraphs  I-l,  1-2,  1-3,  1-4,  1-5  and  1-6  on 
Pa^es  1  to  3  of  the  Notice  to  Admit  filed  by  the  De- 
feiidant  are  true  and  correct  copies  of  the  original 
;iii<i  the  original  of  the  said  documents  are  genuine. 

2.  That  the  facts  requested  to  be  admitted  in 
Paragraphs  II-l  are  true,  except  that  portion  of  the 
said  ])aragraph  [164]  which  refers  in  substance  to 
paragraph  1-3  (mistakenly  referred  to  in  said  para- 
graph II-l  as  II-3),  and  that  with  relation  to  said 
pro]jerty  Plaintiff  denies  that  it  was  acquired 
while  said  Kaneichi  Nii  resided  in  Honolulu  in 
that  on  July  23,  1938,  Kaneichi  Nii  was  not  re- 
siding in  the  Territory  of  Hawaii. 
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3.  All  of  the  facts  requested  to  be  admitted  in 
])aiagraplis  II-2,  II-3,  II-4,  II-5,  II-6,  II-7,  II-8 
and  II-9. 

Dated  at  Honolulu,  T.  H.,  this  11th  day  of  Sep- 
tember, A.D.  1948. 

/s/  SHOSO  Nil, 
Plaintiff. 

Territory  of  Hawaii, 

City  and  County  of  Honolulu — ss. 

Shoso  Nii,  being  first  duly  sworn,  on  oath  de- 
poses and  says:  That  he  is  the  Plaintiff  above 
named;  that  he  has  read  the  foregoing  Admission 
of  Facts  and  of  Genuineness  of  Documents,  knows 
the  contents  thereof  and  that  the  same  are  true  to 
the  best  of  his  knowledge,  information  and  belief. 

/s/  SHOSO  NII. 

Subscribed  and  sworn  to  before  me  this  11th 
day  of  September,  A.D.  1948. 

(Seal)  /s/  FLORENCE  Y.  OKUBO, 

Notary   Public,   First   Judicial   Circuit,    Territory 
of  Hawaii. 

My  commission  expires  August  9,  1951. 

(Acknowledgment   of   Service.) 
[Endorsed]:     Filed  Sept.  13,  1948.   [165] 
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[Title  of  District  Court  and  Cause.] 

COUNTER  AFFIDAVIT  OF  SHOSO  Nil  IN 
ANSWER  OF  AFFIDAVIT  OF  T.  OTA 
FILED  IN  SUPPORT  OF  THE  MOTION 
OF  TOM  C.  CLARK  FOR  SUMMARY 
JUDGMENT 

Territory   of  Hawaii, 

City  and  County  of  Honolulu — ss. 

Shoso  Nii,  being  first  duly  sworn,  on  oath  de- 
poses and  says:  That  he  has  examined  the  affida- 
vit of  T.  Ota  filed  in  the  above-entitled  court  and 
cause  in  support  of  the  Motion  of  Tom  C.  Clark 
for  summary  judgment,  and  in  answer  to  said  affi- 
davit states  that  the  affiant  at  no  time  in  Japanese 
or  English  told  Mr.  T.  Ota  that  ''title  to  the  big 
piecf^  of  property  was  in  his  father,  Kaneichi  Nii"; 
that  the  conversation  was  all  in  Japanese  and  the 
Japanese  equivalent  of  the  word  ''title"  was  never 
used  in  the  said  conversation,  but  the  affiant  stated 
in  Japanese  to  said  T.  Ota  on  or  about  July  23, 
1938,  that  because  the  large  piece  was  still  under 
affiant's  father's  name,  to  make  the  deed  [167]  in 
affiant's  father's  name  and  that  at  a  later  time  affi- 
ant will  change  it  all  to  affiant's  name  because 
they  were  all  affiant's; 

That  affiant  further  states  that  the  affiant's  fa- 
ther is  Kaneichi  Nii;  that  said  Kaneichi  Nii  is 
a  citizen  of  Japan  and  has  been  continuously  re- 
siding in  Japan  since  May,  1935,  to  the  date  hereof ; 
that  prior  to  May,  1935,  said  Kaneichi  Nii  re- 
sided for  a  long  period  of  time  at  Waipahu  afore- 
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said  and  operated  a  general  merchandise  store 
known  as  the  ''K.  Mi  Store"  at  Waipahu  afore'- 
said;  that  due  to  affiant's  father's  business  abil- 
rty,  hard  work  and  thrifty  habits  said  Kaneichi 
Xii  acquired  considerable  real  property  holdings 
in  Waipahu  aforesaid  and  acciunulated  a  sizeable 
(^state  for  himself,  both  here  in  Hawaii  as  well  as 
in  Japan;  that  by  1935  he  had  enough  investments 
in  Japan  to  take  care  of  himself  for  the  rest  of 
his  life;  that  affiant  was  said  Kaneichi  Mi's  only 
son;  that  it  is  a  Japanese  custom  for  a  Japanese 
father  to  leave  all  of  his  properties  to  his  eldest 
son;  that  said  Kaneichi  Nii  left  for  Japan  in  May, 
1935,  and  he  then  left  everything  he  had  in  Hawaii 
to  his  son,  Shoso  Nii,  the  affiant;  that  at  the  time 
affiant  received  by  way  of  gift  from  his  father  the 
larger  parcel  of  land  described  in  paragraph  4  of 
plaintiff's  complaint;  that  there  was  never  a  deed 
executed  in  favor  of  the  affiant  from  his  father 
because  at  the  time  of  leaving  he  left  suddenly  be- 
cause of  his  daughter's  illness  in  Japan;  that  sub- 
sequent to  May,  1935,  for  more  than  10  continuous 
years  the  affiant  took  possession  of  the  premises  and 
openl}^,  exclusively,  adversely,  continuously  and 
Avithout  interruption  held  himself  to  be  the  owner 
of  the  said  parcel  against  the  entire  world;  that 
since  May,  1935,  he  possessed  said  property  and 
collected  all  rentals  due  from  the  premises  and 
kept  the  said  rental  for  his  own  use;  that  since 
May,  1935,  he  paid  all  Territorial  real  property 
taxes  on  the  property;  that  since  May,  1935,  he 
considerably   improved   the  premises  with   perma- 
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nent  [168]  improvements  at  his  own  labor  and  large 
expense;  that  since  May,  1935,  he  controlled  said 
property  in  every  respect  as  if  he  owned  the  prop- 
erty; that  since  May,  1935,  he  paid  in  his  own 
name  gross  income  taxes  to  the  Territory  of  Ha- 
waii on  gross  rentals  from  the  premises;  that  since 
May,  1935,  he  paid  in  his  own  name  net  income 
taxes,  both  Territorial  and  Federal,  on  the  net 
rental  income  from  the  premises;  that  in  July, 
1938,  he  purchased  a  small  parcel  of  land  adjacent 
to  the  large  parcel  so  that  the  means  of  entry  to 
the  large  parcel  may  be  improved;  that  all  of  the 
foregoing  acts  were  in  reliance  of  the  gift  of  the 
larger  parcel  in  1935;  that  the  smaller  right  of  way 
])a]'cel  purchased  in  July,  1938,  is  described  in  para- 
graph 7  of  the  plaintiff's  complaint;  that  although 
the  record  title  of  the  property  remained  in  Kanei- 
chi  Nii,  the  plaintiff  was,  since  May,  1935,  the  true 
and  beneficial  owner  of  the  said  parcel;  that  even 
by  way  of  adverse  possession  affiant  was,  up  to  the 
time  of  taking  by  the  Vesting  Order,  the  owner 
of  the  said  parcel. 

/s/  SHOSO  NII. 

Subscribed   and   sworn   to   before   me   this    13th 
day  of  September,  A.D.  1948. 

[Seal]         /s/  FLORENCE  Y.  OKUBO, 
Notary  Public,  First  Judicial  Circuit,  Territory  of 
Hawaii. 

My  commission  expires  August  9,  1951. 

(Acknowledgment  of  Service.) 
[Endorsed] :     Filed  Sept.  14,  1948.  [169] 
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In  the  United  States  District  Court  for  the 
Territory  of  Hawaii 

Civil  No.  837 

SHOSO  NII, 

Plaintiff, 

vs. 

TO^I  C.  CLARK,  Attorney  General  as  Successor 
to  the  Alien  Property  Custodian, 

Defendant. 

TOM  C.  CLARK,  Attorney  General,  as  Successor 
to  the  Alien  Property  Custodian, 

Counter-Plaintiff, 

vs. 
SHOSO  NII, 

Counter-Defendant. 

PETITION 

Now  comes  Tom  C.  Clark,  Attorney  General  of 
tlie  United  States,  as  Successor  to  the  Alien  Prop- 
erty Custodian,  Counter-Plaintiff,  by  Ray  J. 
O'Brien,  United  States  Attorney  for  the  District  of 
Hawaii,  and  respectfully  represents  unto  this  Hon- 
oral)]e  Court  the  following: 

1.  The  original  complaint  in  these  proceedings 
was  filed  on  January  5,  1948,  and  the  jurisdiction 
of  this  Court  was  invoked  under  Section  9  (a) 
of  tlio  Trading  with  the  Enemy  Act,  as  Amended. 

2.  The  answer  of  this  counter-plaintiff  was  filed 
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on  May  3,  1948,  in  these  proceedings.  Said  answer 
alleges  in  Paragraphs  19,  20  and  21  for  a  counter- 
claim against  the  counter-defendant,  Shoso  Nii,  the 
following:  [171] 

"That  the  Court  has  jurisdiction  of  this  counter- 
claim under  Section  24  (1)  of  the  Judicial  Code  (28 
use  Sec.  41  (1))  and  Section  17  of  the  Trading 
with  the  Enemy  Act,  as  amended  (50  U.S.C,  App., 
Sec.  17). 

"That  by  virtue  of  Vesting  Order  No.  9777,  dated 
September  12,  1947,  a  copy  of  which  is  incorpo- 
rated in  the  plaintiff's  Complaint  as  Exhibit  "A'' 
thereto,  the  defendant  became  and  is  the  owner  of: 

"  'That  certain  debt  or  other  obligation  owing 
to  Kaneichi  Nii,  also  known  as  Konichi  Nii,  by 
Shoso  Nii,  doing  business  as  S.  Nii  Store,  arising 
out  of  rents  collected  from  the  property  described  in 
subparagraph  2-a  hereof,  and  any  and  all  rights  to 
demand,  enforce  and  collect  the  same.'  " 

3.  A  copy  of  the  original  Vesting  Order  referred 
to  in  the  counter-claim  is  attached  to  and  made  a 
part  of  the  complaint  originally  filed  herein  as  Ex- 
hibit "A"  and  said  Vesting  Order  is  hereby  in- 
corporated herein  by  reference. 

4.  On  August  30,  1948,  a  Turnover  Directive 
was  served  upon  Shoso  Nii  directing  the  said  Shoso 
Nii  to  turn  over  to  the  office  of  Alien  Property,  De- 
partment of  Justice,  Territory  of  Hawaii,  the  sum 
of  Three  Thousand  One  Hundred  Sixty-nine  Dol- 
lars and  One  Cent  ($3,169.01)  for  property  that  was 
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vested  by  Vesting  Order  9777.  A  copy  of  the  Turn- 
over Directive  is  attached  hereto  and  made  a  part 
of  this  Petition  as  Exhibit  *'B." 

5.  The  Comiter-Dc  Pendant,  Riioso  Xii,  stood  and 
now  stands  in  defiance  of  Vesting  Order  9777  and 
the  Turnover  Directive  hereinabove  referred  to. 
Said  Shoso  Mi  has  failed  and  refused  to  turn  over 
to  the  Office  of  Alien  Property,  or  to  anyone  duly 
authorized  in  its  behalf,  the  sum  of  Three  Thou- 
sand One  Hundred  Sixty-Nine  Dollars  and  One 
Cent  ($3,169.01)  vested  by  Vesting  Order  9777 
or  any  other  sum  or  smns  whatsoever,  in  violation 
of  the  provisions  of  the  Trading  with  the  Enemy 
Act,  as  amended. 

6.  The  Counter-Defendant,  Shoso  Nii,  has  faihv' 
and  refused  and  now  persists  in  such  failure  and  re- 
fusal to  comply  with  the  above-described  Vestin;::, 
Order  and  Turnover  Directive  [172]  ordering  the 
C(^unter-Defendant  to  deliver  to  the  Counter-Plain- 
tift:  the  sum  of  Three  Thousand  One  Hundred  Sixty- 
Nine  Dollars  and  One  Cent  (>^1.1 69.01). 

7.  No  previous  application  has  been  made  for 
til*'  relief  herein  requested. 

8.  Wherefore,  Tom  C.  Clark,  Attorney  General  i 
of  the  United  States,  as  Successor  to  the  Alien 
Property  Custodian,  Counter-Plaintiff,  prays  that 
an  Order  issue  directing  Shoso  Nii  to  show  cause, 
if  any  he  have,  at  a  time  and  place  to  be  deter- 
mined by  this  Honorable   Court,   why   Shoso   Nii 
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should   not   comply   forthwith   with   the   aforesaid 
Vosting  Order  and  Turnover  Directive. 

/s/  RAY  J.  O'BRIEN, 
United  States  Attorney,  District  of  Hawaii. 
/s/  EDWARD  A.  TOWSE,     OB 
Assistant  U.  S.  Attoriiey.  District  of  Hawaii. 
/s/  LEON  R.  GROSS, 
Attorney. 
Attorneys   for   Tom   C.    Clark,   Attorney   General, 
United  States,  as  Successor  to  the  Alien  Prop- 
erty Custodian.   [173] 

EXHIBIT  '^B" 

Office  of  Alien  Property 
Department  of  Justice 

TURNOVER  DIRECTIVE 

Re:  Property  of  Kaneichi  Nii,  also  known  as  Ke- 
nichi  Nii,  Vesting  Order  9777  (12  F.  R.  6317, 
September  20,  1947) 

To  Shozo  Nii,  P.O.  Box  416,  Waipahu,  Oahu,  T.  H. 

Under  the  authority  of  the  Trading  with  the 
Enemy  Act,  as  amended.  Executive  Order  9193, 
as  amended,  Executive  Order  9788  and  pursuant 
to  law,  the  following  described  property  having 
been  vested  in  the  Attorney  General  of  the  United 
States  by  Vesting  Order  9777,  dated  September 
12,  1947  (a  copy  of  which  is  attached  hereto  and 
by  reference  made  a  part  hereof) : 

"a.  Real  property  situated  at  Waikele,  Wai- 
pahu,  Oahu,  T.  H.,  particularly  described  in  Ex- 
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hibit  A,  attached  hereto  and  by  reference  made  a 
part  hereof,  together  with  all  hereditaments,  fix- 
tures, improvements  and  appurtenances,  thereto, 
and  any  and  all  claims  for  rents,  refunds,  benefits 
or  other  payments  arising  from  the  ownership  of 
sucJi  property,  and 

'*b.  That  certain  debt  or  other  obligation  owing 
to  Kaneichi  Nii,  also  known  as  Kenichi  Nii  by 
Shozo  Nii,  doing  business  as  S.  Nii  Store,  arising 
out  of  rents  collected  from  the  property  described 
in  subparagraph  [a]  hereof,  and  any  and  all  rights 
to  demand,  enforce  and  collect  the  same,"; 

Now,  Therefore,  by  virtue  of  the  authority  above 
set  forth. 

It  Is  Hereby  Found  that  the  sum  of  $3,169.01 
is  property  that  was  vested  by  Vesting  Order 
9777,  which  is  now  in  your  possession  or  under 
your  control;  and 

It  Is  Hereby  Required  that  the  property  above 
described,  i.e.,  the  sima  of  $3,169.01,  shall  forth- 
with be  turned  over  by  you  to  the  Attorney  Gen- 
eral of  the  United  States  to  be  held,  used,  ad- 
ministered or  otherwise  dealt  with  in  the  interest 
of  and  for  the  benefit  of  the  United  States.  [174] 

Your  attention  is  invited  to  Section  5(b)  of 
tlic  Trading  with  the  Enemy  Act,  as  amended, 
wliich  provides  that 

''Any  payment,  conveyance,  transfer,  assignment, 
or  delivery  of  property  or  interest  therein,  made 
to  or  for  the  account  of  the  United  States,  or  as 
otherwise  directed,  pursuant  to  this  subdivision  or 
any  rule,  regulation,  instruction,  or  direction  issued 
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liereiinder  shall  to  the  extent  thereof  be  a  full  ac- 
quittance and  discharge  for  all  purposes  of  the 
obligation  of  the  person  making  the  same,  and  no 
])erson  shall  be  held  liable  in  any  court  for  or 
in  respect  to  anything  done  or  omitted  in  good  faith 
in  connection  with  the  administration  of,  or  in  pur- 
suance of  and  in  reliance  on,  this  subdivision,  or 
an}^  rule,  regulation,  instruction,  or  direction  issued 
hereunder." 

Executed  at  Washington,  D.  C,  on  August  20, 
1948. 

For  the  Attorney  General: 

/s/  DAVID  L.  BAZELON, 

Assistant    Attorney    General,    Director,    Ofi&ce    of 
Alien  Property. 
[Sealed.] 

[Endorsed] :   Filed  Oct.  26,  1948.  [175] 


[Title  of  District  Court  and  Cause.] 

AMENDED  ORDER  AND  RULE  TO 
SHOW  CAUSE 

And  now  on  this  28th  day  of  October,  A.D.  1948, 
this  cause  having  come  on  to  be  heard  upon  the 
Petition  and  the  Exhibits  annexed  thereto  of  Tom 
C.  Clark,  Attorney  General  of  the  United  States, 
as  Successor  to  the  Alien  Property  Custodian,  by 
his  attorney,  Ray  J.  O'Brien,  United  States  At- 
torney for  the  District  of  Hawaii,  good  cause  ap- 
]:»earing  therefor;  the  Court  having  jurisdiction  of 
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the  parties  and  of  the  subject  matter,  and  being 
fully  advised  in  the  premises : 

It  is  hereby  ordered  that  Shoso  Mi,  Counter- 
Defendant  and  Respondent  herein,  show  cause,  if 
any  he  have,  on  Tuesday,  November  9,  1948,  at  the 
hour  of  1:30  p.m.,  or  as  [177]  soon  thereafter  as 
counsel  may  be  heard  before  the  undersigned,  J. 
Frank  McLaughlin,  a  Judge  of  the  United  States 
District  Court  for  the  Territory  of  Hawaii,  in  the 
room  usually  occupied  by  him  as  a  court  room  in 
the  Federal  Building,  Honolulu,  T.  H.,  why  an 
Order  should  not  be  made  and  entered  by  the  un- 
dersigned Judge  of  the  United  States  District  Court 
for  the  Territory  of  Hawaii,  directing  the  said 
Shoso  Nii  then  and  there  to  comply  forthwith  with 
Vesting  Order  9777  issued  by  the  Office  of  Alien 
Property,  Department  of  Justice,  and  to  comply 
further  with  the  Turnover  Directive,  dated  August 
20,  1948,  issued  pursuant  to  Vesting  Order  9777, 
and  for  such  other  and  further  relief  as  the  Court 
may  deem  just,  together  with  the  costs  and  disburse- 
ments of  the  various  proceedings  herein. 

It  Is  Further  Ordered  that  a  copy  of  this  Order 
to  Show  Cause  and  a  copy  of  the  Petition  pursuant 
in  which  this  Order  was  issued  be  served  person- 
ally upon  said  Shoso  Nii  on  or  before  November 
3,  1948,  and  the  Return  of  the  United  States  Mar- 
shal for  the  Territory  of  Hawaii,  evidencing  serv- 
ice upon  said  Shoso  Nii  as  indicated,  shall  be 
d(H'med  sufficient  notice,  according  to  law. 

It  Is  Further  Ordered  that,  in  the  event  of  the 
failure  or  refusal  of  said  Shoso  Nii  to  comply  with 
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the  terms  and  conditions  of  this  Order,  and  to  com- 
ply further  with  such  Order  or  Orders  as  may 
be  entered  on  the  return  day  of  the  Rule  to  Show 
Cause  entered  herein,  that  said  Shoso  Nii  be  pun- 
ished as  provided  by  law. 

/s/  J.  FRANK  McLaughlin, 

Judge,  United  States  District  Court  for  the  Ter- 
ritory of  Hawaii.  [178] 

[Endorsed]:     Filed  Oct.  28,  1948.   [179] 

UNITED  STATES  MARSHAL'S  RETURN 

The  within  Amended  Order  and  Rule  to  Show 
Cause  was  received  by  me  on  the  28th  day  of 
October,  A.D.  1948,  and  the  same  is  returned  duly 
executed  as  follows : 

Service  was  made  by  me  personally  on  Novem- 
ber 2nd,  1948,  upon  Shoso  Nii  at  Kanichi  Nii  Store, 
Waipahu,  Oahu,  T.  H.,  at  10:40  a.m.,  by  handing  to 
and  leaving  with  him  a  certified  copy  of  the  orig- 
inal Amended  Order  and  Rule  to  Show  Cause. 

Dated  at  Honolulu,  T.  H.,  this  2nd  day  of  No- 
vember, A.D.  1948. 

OTTO  F.  HEINE, 

U.  S.  Marshal,  District  of 
Hawaii. 

By  /s/  EMMANUEL  U.  MOSES,  JR., 
Deputy. 

[Endorsed] :  Filed  N()^^  4,  1943. 
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[Title  of  District  Court  and  Cause.] 

ANSWER    TO     PETITION    OF     ATTORNEY 
GENERAL  UNDER  SECTION  17 

Comes  now  Shoso  Nii,  Plaintiff  above  named, 
by  his  attorney,  Shiro  Kashiwa,  and  in  answer  to 
the  petition  of  the  Attorney  General  of  the  United 
States  for  the  entry  of  order  directing  Shosi  Nii 
to  turn  over  forthwith  the  property  vested  under 
Vesting  Order  9777,  states  as  follows: 

I. 

'That  he  admits  the  allegations  of  the  Attorney 
General  contained  in  Paragraphs  I,  II,  III,  IV 
and  VII. 

II. 

That  in  answer  to  the  allegations  of  the  Attorney 
General  contained  in  Paragraphs  V,  VI  and  VIII, 
lie  refers  to  the  answer  against  the  counter-claim 
of  tlie  Attorney  General  filed  in  the  above-entitled 
cause  and  hereby  incorporates  every  allegation  in 
the  answer  to  the  counter-claim  heretofore  filed  in 
this  cause;  that  he  is  not  indebted  in  any  way  in 
any  simi  to  the  Alien  Property  Custodian;  that 
])rior  to  the  issuance  of  the  Vesting  Order  he  was 
not  in  any  way  indebted  to  Kaneichi  Nii;  that  he 
has  never  admitted  any  indebtedness  to  Kaneichi 
Nil ;  and  [181]  that  he  never  authorized  any  person 
to  admit  any  indebtedness  to  the  Alien  Property 
Custodian. 

AYherefore  Plaintiff  prays  that  the  petition  of 
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the  Attorney  General  under  Section  17  of  Trad- 
iiiG^  with  the  Enemy  Act  be  forthwith  dismissed. 

Dated  at  Honoluhi,  T.  H.,  this  8th  day  of  No- 
vember, A.D.  1948. 

SHOSO  Nil, 
Plaintiff. 

By  /s/  SHIRO    KASHIWA, 
His  Attorney. 

(Acknowledgment  of  Service.) 

[Endorsed] :     Filed  Nov.  8,  1948.   [182] 


[Title  of  District  Court  and  Cause.] 

ORAL  DECISION  ON  THE  PETITION  OF 
THE  ATTORNEY  GENERAL  OF  THE 
UNITED  STATES  FOR  THE  ENTRY  OF 
AN  ORDER  UNDER  SECTION  17  OF  THE 
TRADING  WITH  THE  ENEMY  ACT,  AS 
AMENDED,  DIRECTING  SHOSO  Nil  TO 
TURN  OVER  FORTHWITH  THE  PROP- 
ERTY VESTED  UNDER  VESTING  ORDER 
No.  9777 

"The  Court:  Well,  I  can  go  around  and  around 
in  circles  on  this  thing  for  a  long  time.  I  thought 
the  vesting  order  was  as  you  had  construed  it  in 
argument,  but  I  find  on  closer  examination  of  it 
that  I  had  not  been  reading  it  as  carefully  as  I 
should  have.  I  thought  by  virtue  of  the  position 
of  the  commas  in  2(B)  that  Shoso  Nii  was  an 
alias  for  Kaneichi  Nii,  one  and  the  same  person.   I 
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find  now  that  that  comina  was  misplaced  by  virtue 
of  a  typographical  error.  I  do  agree  that  the  thing 
should  be  construed  as  a  whole.  But  I  cannot  by 
so  doing  reach  the  same  conclusion  that  you  do  out 
of  2(A).  That  relates  to,  after  seizing  all  the  real 
estate,  a  claim  for  rents.  But  this  is  not  a  claim 
for  rent.  This  is  with  respect  to  a  debt  described 
specifically  in  2(B),  and  certainly  a  specific  descrip- 
tion will  obtain  over  the  general.  I  deem  it,  there- 
fore, to  be  squarely  the  type  of  situation  that  is 
raised  by  the  court  in  this  Manufacturers  Trust 
Company  case,  Tom  C.  Clark  vs.  Manufacturers 
Trust  Company,  Second  Circuit  Court,  which  you 
have  so  kindly  presented  to  me  this  afternoon,  de- 
cided August  5,  1948.  In  other  words,  to  repeat,  the 
language  in  that  decision  reads  as  follows: 

'^This  appeal  presents  several  interesting  ques- 
tions upon  which  there  is  surprisingly  little  direct 
authority.  A  suit  under  §  17  of  the  Act  is  a  sum- 
mary proceeding  to  compel  delivery  of  possession 
of  enemy-owned  property  which  has  been  effectively 
seized  by  a  valid  vesting  order.  The  appellant  con- 
cedes, as  it  must,  that  a  debtor  must  pay  to  the 
Custodian  an  acknowledged  debt  regardless  of  any 
controversy  as  to  who  is  the  creditor.'  (citing  cases) 
'This  imposes  no  hardship,  since  the  debtor  is  pro- 
tected by  §  7(e)  from  pursuit  by  any  other  person. 
But  when  the  existence  of  the  debt  is  denied,  the 
appellant  contends  that  requiring  it  to  be  paid  be- 
fore judicial  determination  of  the  dispute,  in  effect 
permits  the  Custodian  to  create  the  debt  by  his 
ex  parte  determination  and  to  seize  property  of  the 
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putative  debtor  which  is  not  owed  to  the  enemy 
or  to  nnyone  else.  The  consequences  of  giving  the 
Custodian  such  a  power  are  exceedingly  drastic ;  the 
alleged  debtor  may  have  to  sell  property  in  order 
to  obtain  the  money  necessary  to  make  the  payment, 
and  the  loss  so  sustained  is  not  remediable  by  a  suit 
under  §  9  for  its  return.' 

''Then  skipping  a  paragraph 

'Tf  the  putative  debtor  denies  the  existence  of 
an>'  debt  whatever,  we  should  hesitate  to  hold  that 
the  Custodian's  power  extends  so  far  as  to  make 
his  ex  parte  determination  that  there  is  a  debt  and 
tiie  amount  of  it  conclusive  in  a  proceeding  under 
§  17.  To  so  hold  would  mean  that  the  Custodian 
can  by  his  own  ex  parte  action  call  property  into 
existence  for  purposes  of  seizure.  But  the  ques- 
tion in  that  bald  form  is  not  before  us  for  decision. ' 

"I  deem  it  to  be  before  me  for  decision,  and  T 
decide  that  my  answer  to  it  is  that  the  Custodian 
can  not.  I  recognize  that  there  are  no  square, 
clear-cut  authorities  on  the  point.  I  realize  also 
that  we  are  some  distance  now  from  the  conflict. 
Perhaps  it  is  just  as  well.  But  in  most  instances 
T  am  unalterably  opposed  to  the  exercises  of  drastic 
j)ower  unless  there  is  abundant  [184]  clear  evidence 
to  support  it,  which  I  do  not  find  to  exist  here.  I 
think  the  ends  of  justice  can  be  as  well  served 
by  the  turnover  directive  being  settled  at  the  end 
of  the  litigation." 

Mr.  Gross:     What  is  the  order  of  the  Court? 

The  Court:     The  petition  is  denied. 

ISir.  Gross:     You  mean  the  rule  is  discharged? 
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The  Court:     That's  right. 

I  will  not  enforce  the  turn-over  directive. 

Mr.  Gross:  Do  you  intend  to  enter  any  further 
order  other  than  the  decision  that  you  have  made, 
now? 

The  Court:     No. 

Mr.  Gross:  I  take  exception  to  the  ruling  of 
the  court  for  the  purpose  of  the  record. 

The  Court:     Very  well. 

Approved : 

/s/  J.  FRANK  McLAFGHLIN, 
Judge  of  the  United  States  Court  for  the  Territory 
of  Hawaii. 

November  19,  1948. 

[Endorsed]:     Filed  Nov.  19,  1948.   [185] 


[Title  of  District  Court  and  Cause.] 

MOTION  FOR  LEAVE  TO  FILE 
AMENDED  COMPLAINT 

Comes  now  Shoso  Nii,  Plaintiff  above  named,  by 
his  attorney,  Shiro  Kas]iiwa,  and  under  Rule  15 
of  the  Rules  of  Civil  Procedure,  hereby  moves  that 
plaintiff  be  permitted  and  leave  be  granted  by  this 
Court  to  file  the  amended  complaint  which  is  at- 
tached hereto  and  made  a  part  of  this  motion  in 
the  above-entitled  cause  on  the  following  grounds: 

1.  That  the  amended  complaint  will  be  more  in 
conformance  with  the  proof  to  be  presented  in  this 
cause : 
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2.  That  the  issues  and  facts  to  be  presented  are 
matters  which  happened  twenty  or  more  years  ago 
and  when  the  evidence  to  be  presented  at  the  trial 
of  this  cause  was  carefully  reviewed  it  appeared 
and  it  now  appears  that  an  amended  complaint 
should  be  filed; 

3.  That  the  amendment  if  permitted  will  be 
meritorious ; 

4.  That  plaintiff  has  sufficient  evidence  to  sup- 
])ort  the  amended  complaint; 

5.  That  plaintiff  will  suffer  great  injustice  if 
the  amendment  is  not  permitted; 

(i.  That  the  amendment  does  not  change  the 
cause  of  action  alleged  in  the  original  complaint; 

7.  That  this  motion  is  based  on  the  affidavit  of 
Shiro  Kashiwa,  attorney  for  the  plaintiff,  attached 
hereto  and  on  the  records  of  this  cause; 

8.  That  plaintiff  is  willing  to  permit  the  defend- 
ant am])le  time  to  answer  the  amended  complaint, 
leaA'ino-  the  determination  of  said  time  to  this  Court. 

Dated  at  Honolulu,  T.  H.,  this  29th  day  of  No- 
vember, A.D.  1948. 

SHOSO  Nil, 
Plaintiff. 

By  /s/  SHIRO  KASHIWA, 

His  Attorney.  [188] 
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AFFIDAVIT 

Territory  of  Hawaii, 

City  and  County  of  Honolulu — ss. 

Shiro  Kashiwa,  ])eing  first  duly  sworn,  on  oath 
deposes  and  says: 

That  he  is  the  attorney  of  record  of  the  plaintiff 
in  the  above-entitled  cause  and  court;  that  he  has 
carefully  weighed  the  evidence  in  the  cause;  that 
the  cause  is  a  difficult  one  in  that  principles  in 
equity  not  commonly  dealt  with  must  be  resorted 
to ;  that  the  attached  complaint  will  be  more  in  con- 
formance with  the  proof  to  be  presented  in  this 
cause;  that  material  facts  and  evidence  relating  to 
matters  which  happened  twenty  or  more  years  ago 
will  be  presented  in  the  cause;  that  when  affiant 
first  interviewed  his  plaintiff  all  facts  material  to 
the  cause  were  not  revealed  to  the  affiant;  that  upon 
a  more  thorough  examination  of  the  facts  before 
the  trial  date  new  facts  not  heretofore  called  to 
the  attention  of  the  affiant  were  disclosed  to  the  affi- 
ant; that  affiant  believes  that  the  amendment  will  i 
permit  a  presentation  of  evidence  more  in  con- 
formance with  the  facts  [189]  of  the  cause;  that 
affiant  diligently  worked  on  the  original  complaint 
when  it  was  first  filed;  that  plaintiff  has  only  an 
eighth  grade  education  and  it  has  been  exceedingly 
difficult  for  the  affiant  to  get  the  facts  of  the  case 
out  of  him;  that  affiant  believes  that  justice  will 
be  better  carried  out  if  the  amended  complaint  is 
allowed  to  be  filed;  that  the  amended  complaint 
deals  and  covers  the  same  subject  matter  as  in  the 
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original  complaint  and  the  amended  complaint  does 
not  state  a  new  cause  of  action;  that  the  cause  of 
action  is  the  same  as  that  alleged  in  the  original 
comi^laint;  that  affiant  makes  this  affidavit  in  sup- 
])ort  of  the  motion  attached  hereto. 

Dated  at  Honolulu,  T.  H.,  this  29th  day  of  No- 
vember, A.D.  1948. 

/s/  SHIRO  KASHIWA. 

Subscribed   and   sworn  to   before  me   this   29th 
day  of  November,  1948. 

[Seal]         /s/  FLORENCE  Y.  OKUBO, 
Notary  Public,  First  Judicial  Circuit,  Territory  of 
Hawaii. 

A[y  commission  expires:  August  9,  1951. 

[Endorsed] :     Filed  Nov.  29,  1948.  [190] 


[Title  of  District  Court  and  Cause.] 

AMENDED  COMPLAINT 

To  the  Honorable  the  Judges  of  the  LTnited  States 
District  Court  for  the  Territory  of  Hawaii : 

Comes  now  Slioso  Nii,  plaintiff  a]:)ove  named,  and 
alleges  as  follows: 

I. 

That  the  ground  upon  which  the  jurisdiction  of 
this  Court  is  involved  and  depends  is  as  follows: 

This  is  an  action  against  the  Attoi'uey  General  as 
successor  to  the  Alien  Property  Custodian  involv- 
ing the  return  of  a  parcel  of  real  property  valued  in 
excess  of  $30,000.00  brought  under  the  Trading  with 
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the  Enemy  Act,  as  amended,  50  U.  S.  C.  A.  Sec.  9 
(a)  and  also  for  ancillary  equitable  relief  arising 
out  of  the  same  matter  in  conjunction  therewith. 

II. 

That  the  plaintiff,  Shoso  Nii,  was  for  more  than 
33  years  next  preceding  the  date  hereof  and  is  a  per- 
manent resident  of  Waipahu,  Oahu,  City  and  County 
of  Honolulu,  Territory  of  Hawaii,  United  States  of 
America;  and  that  the  [192]  plaintiff  is  not  an 
"enemy"  or  an  ''ally  of  enemj^^"  as  the  terms  are 
defined  in  the  Trading  with  the  Enemy  Act. 

III. 

That  the  plaintiff  was  born  at  Waipahu  aforesaid 
on  the  3rd  day  of  January,  1914,  and  by  virtue  of  his 
birth  within  the  jurisdiction  of  the  United  States 
of  America  is  a  citizen  of  the  United  States;  and 
that  he  has  continuously  since  the  date  of  his  birth 
to  the  date  hereof  kept  and  maintained  his  status  as 
a  citizen  of  the  United  States  of  America. 

IV. 

That  the  defendant,  Tom  C.  Clark,  was,  at  the 
time  of  the  issuance  of  the  Vesting  Order  herein- 
after mentioned,  and  is  now  the  Attornej^  General 
of  the  United  States  of  America,  the  duly  appointed 
successor  to  the  Alien  Property  Custodian  acting 
and  purporting  to  act  pursuant  to  the  authority 
vested  in  him  by  the  Trading  with  the  Enemy  Act 
as  amended  and  Executive  Order  No.  9095  as 
amended. 

V. 

That  the  plaintiff's  father  is  Kaneichi  Nii;  that 
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plaintiff  was  and  is  the  only  son  of  said  Kaneichi 
Nii ;  that  said  Kaneichi  Nii  is  a  citizen  of  Ta]:)an 
and  has  been  continuously  residing  in  Japan  since 
May,  1935,  to  the  date  hereof;  that  prior  to  on  or 
i\ho\\\  May.  1935,  said  Kaneichi  Nii  resided  for  a 
loiiL!,'  period  of  time  at  Waipahu  aforesaid  and  oper- 
ated a  general  merchandise  store  known  as  the  "K. 
Nii  Store"  at  Waipahu  aforesaid;  that  due  to  his 
])usiness  ability,  hard  work  and  thrifty  haibts  said 
Kaneichi  Nii  acquired  considerable  real  property 
holdings  in  Waipahu  aforesaid  and  accumulated  a 
sizeable  estate  for  himself;  [193]  that  on  or  about 
the  year  1928  the  plaintiff  graduated  from  the  8th 
grade  of  the  Waipahu  Elementary  School ;  that  up 
to  the  said  year  plaintiff  lived  continuously  with  his 
father;  that  at  the  time  of  graduation  plaintiff  de- 
sired to  go  to  high  school  and  then  to  college;  that 
in  spite  of  plaintiff's  expression  of  his  desire  to  con- 
tinue his  studies  said  Kaneichi  Nii  persuaded  ]:>lain- 
tiff  not  to  continue  his  studies  but  to  become  a  mer- 
chant and  help  in  aforesaid  "K.  Nii  Store";  that  in 
consideration  of  plaintiff's  giving  up  his  studies  said 
Kaneichi  Nii  agreed,  covenanted  and  promised  that 
said  Kaneichi  Nii  will  give  and  transfer  all  of  the 
properties,  both  real  and  personal,  he  owned  in  the 
Territory  of  Hawaii  to  the  plaintiff  in  case  said 
Kaneichi  Nii  left  for  Japan  or  in  case  said  Kaneichi 
Nii  died  all  of  said  Kaneichi  Nii's  propertes  will  be 
the  plaintiff's;  that  plaintiff  relying  on  said  Kanei- 
chi Nii's  aforementioned  promise,  covenant  and 
agreement  did  not  continue  on  to  high  school  but 
discontinued,  quit  and  dropped  his  schooling  com- 
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pletely  and  in  July,  1928,  began  helping  said  Kanei- 
chi  Nii  at  the  said  ^'K.  Nii  Store";  that  plaintiff 
received  no  compensation  whatsoever  by  way  of 
wages  or  salary;  that  he  worked  and  helped  from 
6:00  a.m.  each  morning  to  11:00  p.m.  each  night 
helping  at  the  said  ^'K.  Nii  Store,"  every  day  in- 
cluding Sundays,  continuously  between  said  July, 
1928,  to  January  2nd,  1933;  that  on  January  2nd, 
1933,  said  Kaneichi  Nii  by  a  properly  executed 
written  instrument,  a  bill  of  sale,  transferred  the 
said  "K.  Nii  Store"  to  the  plaintiff;  that  on  or 
about  said  January  2nd,  1933,  said  Kaneichi  Nii 
had  already  made  plans  to  retire  from  his  business 
and  return  to  Japan ;  that  on  or  about  December  17, 
1932,  in  accordance  with  the  agreement,  [194]  prom- 
ise and  covenant  aforementioned  made,  executed  and 
delivered  to  the  plaintiff  a  will  in  accordance  with 
the  laws  of  the  Territory  of  Hawaii,  giving,  devis- 
ing and  bequeathing  all  of  his  personal  and  real 
properties  of  which  said  Kaneichi  Nii  may  die 
seized  or  possessed  unto  the  plaintiff  absolutely ;  that 
by  said  1933  said  Kaneichi  Nii  had  amassed  in  Ja- 
pan a  considerable  estate  in  real  property  holdings 
as  well  as  savings  and  could  have  lived  for  the  rest 
of  his  life  without  any  further  labor : 

VI. 

That  during  the  early  part  of  the  year  1932  said 
Kaneichi  Nii  out  of  the  funds  of  the  ''K.  Nii  Store" 
purchased  two  parcels  of  improved  and  unimproved 
real  property  in  Waipahu  aforementioned  by  way 
of  agreements  of  sale;  that  the  following  improved 
property  was  one  of  the  parcels: 
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All  of  that  certain  parcel  of  land  (portion  of  the 
land  described  in  Royal  Patent  Number  5694,  Land 
Commission  Award  Number  6545,  Apana  1  to  H. 
Haalilio  and  a  portion  of  Boundary  Certificate  No. 
20  to  John  Hamauku)  situate,  lying,-  and  being  at 
Ohua,  Waikele,  in  the  District  of  Ewa,  City  and 
County  of  Honolulu,  Territory  of  Hawaii,  jjeing  Lot 
"4,"  and  thus  bounded  and  described: 

Parcel  No.  1 

Beginning  at  the  Southeast  corner  of  this  piece  of 
land  on  the  West  bank  of  the  Kapakahi  Stream,  be- 
ing also  the  Northeast  end  of  present  wooden  bridge, 
the  true  azimuth  and  distance  of  the  said  point  to  a 
pipe  driving  at  the  Northwest  corner  of  Lot  10, 
Land  Court  Application  779  being  339°  06'  28.75 
feet,  and  running  by  azimuths  measured  clockwise 
from  true  South : 

1.  105°  50'  170.00  feet  along  the  North  side  of 
right  of  way; 

2.  15°  50'  14.80  feet  along  the  West  end  of  right 
of  way ; 

3.  105°  50'  105.80  feet  along  the  remaining  por- 
tion of  R.P.  5694  L.  C.  Aw.  6545  Apana  1  to  Haali- 
lio, to  a  pipe; 

4.  199°  50'  140.10  feet  along  the  same,  to  a  pipe; 

5.  294°  16'  218.60  feet  along  the  South  l)ank  of 
the  Kapakahi  Stream; 

6.  311°  48'  25.54  feet  along  the  West  bank  of  the 
Kai^akahi  Stream; 

7.  348°  10'  61.30  feet  along  the  West  bank  of  the 
Kapakahi  Stream; 
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8.  19°  14'  27.50  feet  along  the  West  bank  of  the 
Kapakahi  Stream,  to  the  point  of  beginning. 

Containing  an  Area  of  29,200  square  feet,  or 
0.670  Acre,  or  thereabouts. 

Together  with  fifty  per  cent  (50%)  of  additional 
undivided  interest  of  right  of  way  to  use  in  common 
with  the  owners  and  occuj^ants  of  the  above-men- 
tioned lot  and  the  remaining  portion  of  L.  C.  Aw. 
6545  Apana  1  to  H.  Haalilio  l)eing  a  road  purpose 
only,  which  right  of  way  is  described  as  follows: 

Beginning  at  the  Northeast  corner  of  this  piece  of 
land  on  the  West  bank  of  Kapakahi  Stream,  the 
true  azimuth  and  distance  of  the  said  point  of  be- 
ginning to  a  pipe  driven  at  the  Northwest  corner  of 
Lot  10  of  Land  Court  Application  779  being  339° 
06'  28.75  feet  and  running  by  azimuths  measured 
clockwise  from  true  South: 

1.  339°  06'  17.46  feet  along  the  West  bank  of  the 
Kapakahi  Stream; 

2.  105°  50'  41.04  feet ; 

3.  195°  50'  14.80  feet; 

4.  285°  50'  30.00  feet  to  the  point  of  beginning  and 
containing  an  area  of  526  square  feet. 

that  the  real  property  aforedescribed  is  situated  at 
Waipahu  aforesaid  within  the  jurisdiction  of  this 
court  and  there  are  three  valuable  buildings  on  the 
said  property;  that  after  January  2nd,  1933,  afore- 
said said  Kaneichi  Nii  gave  to  the  plaintiff  any  and 
all  rentals  derived  from  the  premises  aforedescribed 
and  plaintiff  kept  up  with  all  expenses,  the  making 
of  all  improvements,  payment  of  taxes  and  main- 
tained  the   property;   that   after   said   date,   said 
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Kaneichi  Nii  left  the  entire  control  and  manage- 
ment of  the  said  property  to  the  plaintiff ;  that  said 
Kaneichi  Mi  intended  to  have  a  deed  properly  exe- 
cuted to  the  plaintiff  but  in  May,  1935,  had  [196] 
to  hurriedly  leave  for  Ja])an  due  to  a  severe  illness 
of  plaintiff's  sister  who  wns  then  in  Japan;  that  at 
the  time  of  Kaneichi  Nil's  leaving  he  left  by  way  of 
gift  everything  he  had  whether  by  way  of  personal 
property  or  real  property  in  the  Territory  of  Ha- 
waii to  the  plaintiff;  that  the  foregoing  gift  was  in 
full  execution  of  the  agreement,  promise  and  cove- 
nant made  by  said  Kaneichi  Nii  to  the  plaintiff  in 
the  year  1928  as  af oredescribed ;  that  in  further  con- 
sideration of  said  gift  plaintiff  promised  his  father 
that  he  will  look  after  and  support  plaintiff's  minor 
sister  who  then  resided  with  plaintiff  as  long  as  it 
Avas  necessary  that  she  be  looked  after  and  sup- 
ported; that  plaintiff  looked  after  and  supported 
said  sister  for  many  years  thereafter; 

VII. 

Til  at  with  relation  to  the  real  property  aforede- 
scril^ed  in  paragraph  VI  although  it  was  orally 
uiven  to  the  plaintiff,  there  was  never  a  deed  exe- 
cuted in  favor  of  the  plaintiff  from  his  father;  that 
subsequent  to  May,  1935,  for  more  than  ten  (10) 
continuous  years  the  plaintiff  took  possession  of  the 
premises  and  openly,  exclusively,  adversely,  contin- 
uously and  without  interruption  held  himself  to  be 
the  owner  of  the  premises  aforedescri])ed  against 
the  entire  world;  that  since  May,  1935,  he  possessed 
said  property  and  collected  all  rentals  due  from  the 
I  premises  and  kept  the  said  rentals  for  his  own  use ; 
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that  since  May,  1935,  he  paid  all  Territorial  real 
property  taxes  on  the  premises;  that  since  May, 
1935,  he  considerably  improved  the  premises  with 
permanent  improvements  at  his  own  labor  and  ex-  | 
pense ;  that  since  May,  1935,  he  controlled  the  prop-  ; 
erty  in  every  respect  as  if  he  owned  the  property;  ■ 
that  since  May,  1935,  he  paid  [197]  gross  income 
taxes  to  the  Territory  of  Hawaii  in  his  own  name 
on  the  gross  rentals  from  the  premises;  that  since 
May,  1935,  he  paid  in  his  own  name  net  income 
taxes,  both  Territorial  and  Federal,  on  the  rental 
income  from  the  premises ;  that  on  July  23,  1938,  he 
purchased  from  one  T.  Ota  for  the  sum  of  $175.00 
by  way  of  a  deed  duly  executed  by  T.  Ota,  parcel  2 
described  in  the  Vesting  Order,  the  exact  descrip- 
tion of  which  is  as  follows: 

All  of  that  certain  parcel  of  land  (portion  of  the 
land  described  in  Royal  Patent  Number  5694,  Land 
Commission  Award  Number  6545,  Apana  1  to  H. 
Haalilio  and  a  portion  of  Boundary  Certificate  No. 
20  to  John  Hamauku)  situate,  lying  and  being  at 
Ohua,  Waikele,  in  the  District  of  EAva,  City  and 
County  of  Honolulu,  Territory  of  Hawaii,  and  thus 
bounded  and  described: 

Parcel  No.  2 
Beginning  at  the  Northeast  corner  of  this  piece  of 
land  the  true  azimuth  and  distance  of  the  said  point 
of  beginning  from  a  pipe  driven  at  the  Northwest 
corner  of  the  Lot  10,  Land  Court  Application  779, 
by  traverse,  being:  (a)  159°  06'  28.75  feet  and  (b) 
105°  50'  30.0  feet  and  running  by  azimuths  meas- 
ured clockwise  from  true  South: 
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1.  15°  50'      14.8  feet; 

2.  105°  50' 140.0  feet; 

3.  195°  50'    14.8  feet; 

4.  285°  50'  140.0  feet  to  the  point  of  l:)eginning. 
Containing  an  area  of  2.072  square  feet,  or  there- 
abouts. 

that  it  was  put  in  the  name  of  Kaneichi  Mi  because 
the  adjoining  parcel  1  was  in  the  name  of  Kaneichi 
Nii  and  since  parcel  1  was  by  way  of  gift  already 
his,  the  plaintiff  thought  that  no  harm  would  be 
done  in  naming  as  grantee  said  Kaneichi  Nii;  that 
the  foregoing  acts  were  all  in  reliance  of  the  gift  of 
the  said  real  property  to  him  in  May,  1935 ;  and  that 
Kaneichi  Nii  held  said  Parcel  2  in  trust  for  plain- 
tiff. 

VIII. 
That  there  were  other  real  properties  in  Wai- 
pahu  [198]  left  by  gift  to  the  plaintiff  by  his  father 
in  May,  1935,  which  were  also  parol  gifts  unsup- 
ported by  deeds,  but  plaintiff  in  1939  using  powers 
of  attorney  from  Kaneichi  Nii  and  Saku  Nii,  wife 
of  said  Kaneichi  Mi,  sold  said  parcels  and  collected 
all  proceeds  from  the  sale  of  the  said  property  for 
his  own  use  and  purpose. 

IX. 

That  at  the  time  of  the  gift  in  May,  1935,  to  the 
plaintiff,  the  property  aforedescribed  in  paragraph 
VI  being  situated  in  a  remote  part  of  Waipahu  was 
not  of  much  value;  that  plaintiff  could  have  sold 
said  properties  described  in  paragraphs  VI  and  VII 
as  in  the  case  of  the  property  described  in  para- 
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graph  yill  and  invested  said  funds  to  his  own  use 
but  instead  kept  the  properties;  that  on  or  about 
1940  four-laned  paved  highways  have  been  con- 
structed near  the  said  properties  and  the  vaUie  of 
the  properties  now  is  about  ten  times  that  of  May, 
1935 ;  that  its  present  vahie  is  about  $30,000.00  more 
or  less;  that  if  the  properties  described  are  not  re- 
turned as  prayed  for  in  this  cause  to  the  plaintiff, 
the  plaintiff  will  suffer  great  and  irreparable  dam- 
ages ;  that  plaintiff  sacrificed  his  desire  to  be  further 
educated  and  is  now  considered  an  uneducated  per- 
son ;  that  he  deprived  himself  relying  on  the  prom- 
ise, agreement  and  covenant  aforementioned  the  lib- 
erties and  full  en,ioyment  of  life  during  his  yoimger 
days;  that  plaintiff  is  and  was  since  May,  1935,  the 
beneficial  and  equitable  owner  of  all  of  the  two 
premises  described;  and  that  he  is  also  entitled  to 
the  premises  on  grounds  of  adverse  possession. 

X. 

That  heretofore,  to  wit,  on  September  12,  1947, 
[199]  the  defendant  in  his  capacity  as  successor  to 
the  Alien  Property  Custodian  of  the  United  States 
of  America  issued  Vesting  Order  No.  9777,  an  exact 
copy  of  which  Order  is  attached  hereto  and  marked 
Exhibit  "A"  and  hereby  incorporated  herein  as  if 
recited  herein. 

XI. 

That  by  virtue  of  said  Order  the  said  properties 
are  now  vested  in  the  defendant.  Attorney  General 
of  the  United  States  of  America  in  his  capacity  as 
successor  to  the  Alien  Property  Custodian,  and  the 
plaintiff  has  been  illegally  deprived  of  his  proper- 
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ties  by  said  Vesting  Order;  that  since  the  issuance 
of  the  said  Order  the  defendant  through  his  agents 
have  been  illegally,  unlawfully  and  contrary  to  law 
and  the  Constitution  of  the  United  States  of  Amer- 
ica in  complete  control  and  possession  of  the  prem- 
ises collecting  all  rentals  therefrom  and  will  con- 
tinue to  do  so,  and  plaintiff  is  informed  and  l)e- 
lieves  that  defendant  will  sell  said  properties  if  the 
relief  requested  herein  is  not  granted ;  and  that  such 
a  sale  would  be  illegal  and  contrary  to  the  laws  and 
the  Constitution  of  the  United  States  of  America. 

XII. 

That  the  aforesaid  wrongful  and  illegal  posses- 
sion, sujDervision  and  control  of  the  properties  have 
caused  and  will  cause  plaintiff  irreparable  damages. 

XIII. 

That  the  threatened  sale  of  said  real  properties,  if 
carried  out,  will  cause  irreparable  damages  to  the 
plaintiff.  [200] 

XIV. 

That  prior  to  the  filing  of  this  suit  the  plaintiff 
duly  made  and  filed  with  the  Office  of  the  Alien 
Property  Custodian  at  Washington,  District  of  Co- 
lumbia, notice  of  his  claim  to  said  real  properties 
under  oath  on  Form  APC  1-A  and  in  such  form 
and  in  such  particulars  required  by  said  Alien  Prop- 
erty Custodian,  in  conformity  with  and  in  pursuance 
to  the  statutes,  requirements,  and  orders  in  such 
cases  made  and  provided;  that  no  hearing  has  been 
granted  in  connection  with  such  claim  and  plaintiff 
has  been  informed  that  no  hearing  will  be  granted 
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immediately  upon  tlie  filing  of  such  claim;  that  he 
has  been  informed  that  the  office  of  the  Alien  Prop- 
erty Custodian  has  not  acted  on  claims  filed  years 
ago  and  there  is  no  reason  to  believe  that  i^laintiff's 
claim  will  be  acted  upon  immediately. 

XV. 

That  in  addition  to  the  vesting  of  the  properties 
aforedescribed  the  defendant  in  his  capacity  as  suc- 
cessor to  the  Alien  Property  Custodian,  through  his 
agents,  has  illegally  and  unlawfully  made  written 
demands  on  the  plaintiff  to  pay: 

''That  certain  debt  or  other  obligation  owing  to 
Kaneichi  Mi,  also  known  as  Konichi  ISTii  by 
Shozo  Mi,  doing  business  as  S.  Mi  Store,  aris- 
ing out  of  rents  collected  from  the  property  de- 
scribed in  sub-paragraph  2-a  hereof,  and  any 
and  all  rights  to  demand,  enforce  and  collect  the 
same. ' ' 

that  plaintiff  claims  that  since  he  was  and  is  the 
beneficial  and  equitable  owner  of  the  premises  as  al- 
leged in  paragraphs  V,  VI,  VII,  IX,  XI,  XII  and 
XIII,  he  did  not  and  does  not  owe  the  debt  above 
referred  to  in  the  Vesting  Order  to  Kaneichi  Mi  or 
his  successor  the  defendant;  that  in  spite  of  such 
claims  of  the  plaintiff  the  defendant  through  his 
agents  [201]  have  insisted  on  the  payment  of  the 
alleged  debt;  that  the  amount  of  the  alleged  debt 
claimed  by  the  defendant  through  his  agent  is  ap- 
proximately $3,500.00  to  $4,000.00;  that  if  the  de- 
fendant unlawfully,  forcibly  and  summarily  collects 
said  alleged  debt,  the  plaintiff  will  be  required  to 
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liquidate  his  store  business  in  that  he  does  not  have 
sufficient  cash  to  pay  such  a  large  sum  of  money; 
that  if  the  relief  as  prayed  for  with  relation  to  the 
matters  alleged  in  this  paragrajoh  is  not  granted,  the 
plaintiff  will  be  permanently  and  irreparably  dam- 
aged. 

XVI. 
That  the  plaintiff  claims  that  the  matter  of  the  re- 
turn of  i)roperties  herein  alleged  and  the  matter  of 
the  existence  or  non-existence  of  the  debt  alleged  in 
paragraph  XV  is  so  closely  related  that  it  should 
be  settled  in  this  single  cause. 

XVII. 

That  plaintiff  has  no  adequate  and  speedy  remedy 
at  law. 

Wherefore,  plaintiff  prays  that  a  summons  be  is- 
sued out  of  this  Court,  directed  to  said  Tom  C. 
Clark,  Attorney  deneral  as  successor  to  the  Alien 
Property  Custodian,  commanding  him  on  a  day  cer- 
tain, to  appear  and  answer  this  bill  of  complaint  as 
is  by  law  provided,  answer  under  oath  being  waived, 
and  obey  and  perform  such  orders  and  decrees  in 
the  premises  as  to  the  Court  may  seem  proper  and 
required  by  the  principles  of  equity  and  good  con- 
science; and 

The  plaintiff  prays  that  a  decree  be  entered  herein 
restraining  the  sale  of  the  real  properties  described 
in  [202]  paragraphs  VT  and  VII  above  by  the  de- 
fendant as  well  as  his  agents,  employees  and  repre- 
sentatives pending  determination  of  this  action ;  that 
it  be  adjudged  that  the  right  and  title  in  said  real 
properties  are  in  the  plaintiff*  and  tliat  said  plain- 
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tiff  is  entitled  to  the  immediate  possession  thereof; 
and  that  an  appropriate  order  be  entered  directing 
defendant  to  transfer  and  deliver  to  the  plaintiff 
said  real  properties  and  to  render  a  full,  true  and 
correct  accounting  of  moneys  received  and  collected 
from  September  12, 1947,  to  the  date  of  the  transfer. 

And  as  further  relief  the  plaintiff  prays  that  a 
decree  be  entered  herein  permanently  enjoining  the 
defendant  from  collecting  the  alleged  debt  alleged 
in  paragraph  XV  above;  that  an  order  be  entered 
declaring  that  the  entire  Vesting  Order  No.  9777  to 
be  a  nullity  and  of  no  effect. 

The  plaintiff  prays  for  such  other,  further  and 
diff'erent  relief  as  to  this  Court  may  seem  equitable, 
just  and  proper. 

Dated  at  Honolulu,  T.  H.,  this  29th  day  of  No- 
vember, A.  D.  1948. 

/s/  SHOSO  Nil. 

His  Attorney : 

/s/  SHIRO  KASHIWA.  [203] 

Territory  of  Hawaii, 

City  and  County  of  Honolulu — ss. 

Shoso  Nii,  being  first  duly  sworn,  on  oath,  de- 
poses and  says :  That  he  is  the  Plaintiff  named  in  the 
foregoing  Amended  Complaint ;  that  he  has  read  the 
same,  knows  the  contents  thereof  and  that  the  same 
are  true. 

/s/  SHOSO  NII. 
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Subscribed  and  sworn  to  before  me  this  29th  day 
of  November,  A.D.  1948. 

(Seal)  /s/  FLORENCE  Y.  OKUBO, 

Notary  Pii]:)lic,  First  Judicial  Circuit,  Territory  of 
Hawaii. 

My  commission  expires:  August  9,  1951.  [204] 

Office  of  Alien  Property 

Department  of  Justice 

Vesting  Order  9777 

{;  Re:   Real  property  and  a  claim  o\\Tied  by  Kaneichi 
Nii,  also  known  as  Konichi  Nii. 

[Printer's  Note:  Vesting  Order  9777  is  set 
out  in  full  as  Exhibit  ''A"  attached  to  Com- 
plaint, page  13,  of  this  printed  Record.] 


[Title  of  District  Court  and  Cause.] 
SUMMONS 

To  the  above  named  Defendant: 

You  are  hereby  summoned  and  required  to  serve 
upon  Shiro  Kashiwa,  plaintiff's  attorney,  whose  ad- 
dress is  307-308  Hawaiian  Trust  Building,  Honolulu 
48,  T.  H.,  an  answer  to  the  complaint  which  is  here- 
with served  upon  you,  within  10  days  after  service 
of  this  summons  upon  you,  exclusive  of  the  day  of 
service.  If  you  fail  to  do  so,  judgment  by  default 
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will  be  taken  against  you  for  the  relief  demanded  in 
the  complaint. 

Clerk  of  Court. 

By   

Deputy  Clerk. 

Date: [209] 


[Title  of  District  Court  and  Cause.] 

MOTION  TO  REOPEN  CASE  TO  TAKE 
ADDITIONAL  TESTIMONY 

Comes  now  Shoso  Nii,  Phiintiff  above  named,  by 
his  attorney,  Shiro  Kashiwa,  and  hereby  moves  that 
the  trial  of  this  cause  be  reopened  so  that  further 
depositions  of  Kaneichi  Nii  may  be  taken  in  this 
cause  and  adduced  as  evidence  in  this  cause. 

As  grounds  for  this  motion  Plaintiff  alleges  that 
there  was  a  misinterpretation  of  a  material  answer 
from  Japanese  to  English  and  from  English  to  Jap- 
anese in  that  immediately  after  the  deposition  was 
taken  Plaintiff  was  informed  in  a  letter  by  Kaneichi 
Nii,  the  deponent,  as  follows: 

''I  was  notified  on  the  5th  day  of  October  by  th(^ 
Consul  in  Kobe  to  appear  at  the  Consulate  by  the 
14th  day  of  October.  Pursuant  to  the  notice,  I  ap- 
peared at  the  Consulate  with  Takako  at  9  a.m.  on 
the  14th  of  October  and  stated  positi^•ely  in  detail 
that  everything  was  left  under  your  charge  and  that 
they  were  all  definitely  your  i)roperties.  I  believe, 
therefore,  you  will  be  duly  notified  by  the  Consul. 
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Consequently,  I  presume  your  ownership  to  all  the 
properties  will  now  be  clearly  established.  Inas- 
much as  such  should  be  the  case,  I  feel  ni}^  appris- 
ing you  of  the  state  of  matters  here  so  that  you  may 
not  be  the  least  bit  discouraged  will  give  you  com- 
plete confidence."  [211] 

As  further  ground  Plaintii^  alleges  that  the  an- 
swer to  the  following  question  to  the  deposition: 

''Q.  What  did  you  do  with  all  of  your  real 
properties  in  Hawaii  when  you  last  left  Ha- 
waii for  Japan?" 

was  not  responsive  to  the  question  and  the  unre- 
sponsive answer  has  unduly  prejudiced  the  Plain- 
tiff; that  this  cause  may  be  onl}^  justifiably  disposed 
of  by  receiving  a  direct  answer  to  the  question 
asked;  that  substantial  justice  in  the  cause  cannot 
be  had  unless  the  said  question  is  directly  answered ; 
that  a  direct  answer  to  the  question  is  material  in 
this  cause. 

This  motion  is  based  on  the  affidavit  attached 
hereto  and  upon  the  record  and  evidence  already 
adduced  in  this  cause. 

Dated  at  Honolulu,  T.  H.,  this  9th  day  of  Decem- 
ber, A.  D.  1948. 

SHOSO  Nil, 

Plaintiff, 

By  /s/  SHIRO  KASHIWA, 
His  Attorney. 
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NOTICE  OF  MOTION 

Please  take  notice  that  the  foregoins;  Motion  will 
he  presented  to  the  Honorahle  J.  Frank  McLaug^h- 
lin  at  the  hour  of  2:30  o'clock  p.m.,  on  Monday,  the 
13th  day  of  December,  1948,  or  as  soon  thereafter 
as  counsel  may  be  heard,  in  his  Courtroom  in  the 
Federal  Building,  Honolulu,  T.  H. 

Dated  at  Honolulu,  T.  H.,  this  9th  day  of  October, 
1948. 

SHOSO  Nil, 
Plaintiff, 

By  /s/  SHIRO  KASHIWA, 
His  Attorney.  [212] 

AFFIDAVIT 

Territory  of  Hawaii, 

City  and  County  of  Honolulu — ss. 

Shoso  Nii,  being  first  duly  sworn,  on  oath  deposes 
and  says:  That  he  is  the  plaintiff  in  this  cause;  that 
by  a  letter  from  Kaneichi  Nii  dated  October  15, 
1948,  plaintiff  was  informed  as  follows: 

''I  was  notified  on  tlie  5th  day  of  October  by 
the  Consul  in  Kobe  to  appeal  at  the  Consulate 
by  the  14th  day  of  October.  Pursuant  to  the  no- 
tice, I  appeared  at  the  Consulate  with  Takako 
at  9  a.m.  on  the  14th  of  October  and  stated 
positively  in  detail  that  everything  was  left 
under  your  charge  and  that  they  were  all  def- 
initely your  properties.  I  believe,  therefore,  you 
will   be   duly   notified   by   the    Consul.    Conse- 
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quently,  I  presume  your  ownership  to  all  the 
properties  will  now  be  clearly  established.  In- 
asmuch as  such  should  be  the  case,  I  feel  my 
apprising  you  of  the  state  of  matters  here  so 
that  you  may  not  l:>e  the  least  bit  discouraged 
will  give  you  complete  confidence.'' 

that  said  letter  was  in  Kaneichi  Nil's  writing  and 
plaintiff  can  positively  identify  said  letter  as  said 
Kanechi  Mi's  letter;  that  the  letter  is  not  consis- 
tent with  the  answers  in  the  deposition;  that  said 
letter  is  in  the  possession  of  the  plaintiff ;  that  [213] 
plaintiff  did  not  show  the  letter  to  plaintiff's  attor- 
ney till  about  3  or  4  days  after  the  end  of  the  case 
because  he  did  not  think  that  the  said  letter  could 
be  used  in  any  way  as  evidence  in  the  cause;  that 
plaintiff  makes  this  affidavit  in  support  of  the  mo- 
tion attached  hereto ; 

And  further  affiant  sayeth  not. 

/s/  SHOSO  Nil. 

Subscribed  and  sw^orn  to  ]:)efore  me  this  9th  day  of 
December,  A.  D.  1948. 

(Seal)  /s/  FLORENCE  Y.  OKUBO, 

Notary  Public,  First  Judicial  Circuit,  Territory  of 
Hawaii. 
My  commission  expires  August  9,  1951. 

(Acknowledgment  of  Service.) 

[Endorsed] :   Filed  Dec.  9,  1948.  [214] 
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[Title  of  District  Court  and  Cause.] 

MEMORANDUM  OF  TOM  C.  CLARK,  ATTOR- 
NEY GENERAL  OF  THE  UNITED  STATES, 
AS  SUCCESSOR  TO  THE  ALIEN  PROP- 
ERTY CUSTODIAN,  IN  OPPOSITION  TO 
MOTION  TO  REOPEN  CASE  TO  TAKE 
ADDITIONAL  TESTIMONY,  FILED  BY 
SHOSO   Nil 

Tom  C.  Clark,  Attorney  G-eneral,  as  Successor 
to  the  Alien  Property  Custodian,  Defendant  and 
Counter-Plaintiff,  files  this  memorandiun  in  oppo- 
sition to  the /'Motion  to  Reopen  Case  to  Take  Ad- 
ditional Testimony,"  filed  herein  by  the  Plaintiff 
and  Counter-Deefndant,  Shoso  Nii,  on  December 
9,  1948,  and  for  grounds  of  opposition  respectfully 
directs  the  Honorable  Court's  attention,  among 
other  things,  to  the  following: 

(1)  The  Complaint  in  this  case  was  filed  on 
January  5,  1948.  The  trial  of  the  issues  commenced 
on  November  29,  1948,  and  continued  to  and  in- 
chidi  ng  December  1,  1948.  At  the  conclusion  of  the 
Plaintiff's  case,  this  Honorable  Court  was  very 
s]>ecific  in  inquiring  of  Plaintiff's  counsel  [215] 
whether  Plaintiff's  counsel  had  additional  evidence 
which  he  desired  to  introduce,  and  Plaintiff's 
counsel  positively  stated  that  he  had  no  such  evi- 
dence. The  court  decided  the  issues  in  this  case  on 
December  1,  1948,  after  a  painstaking,  thorough, 
complete,  fair,  and  impartial  trial.  A  transcript  of 
the  court's  oral  opinion  is  as  follows: 
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"I  do  not  feel  in  this  matter  that  I  need  the 
assistance  of  legal  briefs  for  two  reasons:  one,  the 
plaintiff  here  has  the  burden  of  convincing  the 
court  by  preponderance  of  credible  evidence  that 
tiie  allegations  of  the  complaint  are  true  and  cor- 
rect. Ingenious  as  is  the  legal  theory  upon  which 
the  plaintiff  bases  his  case,  the  proof  that  has  been 
adduced  by  the  plaintiff  does  not  bring  conviction  to 
my  mind  that  in  fact  a  gift  of  this  real  property 
was  made  to  him  by  his  father.  Secondly,  assiun- 
ing  that  an  equitable  gift  of  the  property  was  made 
by  the  father  to  the  son  in  1935,  the  acts  and  ac- 
tions of  the  father  subsequent  to  that  date  do  not 
support  the  plaintiff's  contentions.  Indeed,  the  fa- 
ther testifying  in  this  case  does  not  in  the  slightest 
degree  corroborate  the  plaintiff's  contentions  here 
made.  Over  and  beyond  that,  the  acts  of  the  father 
and  of  the  plaintiff  himself  during  the  years  1935 
to  1947,  at  which  time  the  custodian  vested  the 
property,  are  contradictions  of  the  theory  here  ad- 
vanced. 

''I  am  satisfied  that  the  father  was  an  intelli- 
gent person,  though  he  may  have  been  uneducated, 
nnd  did  well  in  his  busmess  at  Waipahu  and,  as 
\\n<  been  pointed  out,  he  knew  what  to  do  when  he 
wanted  to  effectively  dispose  of  property,  for  prior 
to  Going  to  Japan  in  1933  he  properly  and  duly  exe- 
cuted a  bill  of  sale  for  the  store  in  favor  of  his 
son.  And  I  am  certain  that  preparing  to  go  to 
Ja}>an  permanently,  if  he  had  promised  his  son, 
as  the  son  contends,  that  j^rior  to  leaving  he 
certainly   would   have   taken   steps   to   execute   the 
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proper  deed  of  the  real  property  in  Hawaii  to 
his  son,  he  certainly  kneAv  how  to  execute  a  will 
to  take  care  of  the  disposition  of  his  property  after 
death. 

"Further,  in  1939,  though  he  here  now  claims 
the  property  was  equitably  his  since  1935 — The 
son  conferring  first  apparently  with  someone  here 
in  Honolulu  who  purported  to  advise  him  legally — 
the  son  asked  the  father  not  for  a  deed  to  the 
property  which  he  claimed  was  given  to  him  but 
rather  for  a  power  of  attorney  from  the  father  and 
the  mother  to  deal  with  the  parents'  property  here 
in  Hawaii. 

''All  of  those  facts  and  factors  which  I  have 
outlined  lead  me  to  the  conclusion  that  the  plain- 
tiff has  not  substantiated  by  credible  proof  the 
allegations  of  the  complaint.  And  further,  assmn- 
ing  that  he  had,  I  am  still  satisfied,  as  indicated 
in  my  Fujino  decision,  that  the  Alien  Property 
Custodian  with  respect  to  real  property  stands  in 
the  i^osition  of  a  purchaser  for  value  and  is  pro- 
tected by  the  recording  statutes  of  the  Territory. 
Those  being  my  conclusions  and  findings,  the  court 
will  approve  findings  of  fact  and  conclusions  of 
law  consistent  with  this  [216]  outline  of  my  opin- 
ion and  will  sign  them  upon  presentation,  and 
will  include  an  order  previously  held  up  directing 
the  plaintiff  to  turn  over  to  the  custodian  the  rents 
tl-at  have  come  into  the  plaintiff's  possession  since 
the  time  when  the  plaintiff  collected  the  rents  from 
his  father's  property;  in  other  words,  the  turn- 
over directive  that  heretofore^  has  been  denied  will 
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at  this  time  be  granted,  and  I  will  sign  an  order 
to  that  effect  on  presentation." 

(2)  The  ''Motion  to  Reopen  Case"  fails  to 
state  any  legal  authority  for  the  presentation  of 
such  motion. 

(;3)  This  "Motion  to  Reopen  Case"  is  a  thinly 
disguised  effort  to  impeach  the  testimony  of  the 
Plaintiff's  father,  Kaneichi  Nii,  who  was  orig- 
inally sworn  to  testify  and  did  testify  in  these  pro- 
ceedings on  behalf  of  the  Plaintiff.  Plaintiff's 
counsel  endeavored  to  impeach  the  testimony  of 
Kaneichi  Nii,  his  own  witness,  during  the  trial 
of  this  case,  and  this  Honorable  Court  ruled  that 
Plaintiff's  counsel  had  no  authority  to  impeach 
the  testimony  of  his  own  witness. 

(4)  If,  as  alleged,  the  purpose  for  reopening 
the  case  is  to  take  additional  testimony,  it  is  ob- 
vious from  the  motion  itself  that  such  additional 
testimony  would  be  that  of  witnesses  for  the  Plain- 
tiff', who  were  given  full  and  ample  opportunity  to 
testify  at  the  time  of  the  trial. 

(5)  Nowhere  in  the  ''Motion  to  Reopen  Case 
to  Take  Additional  Testimony"  does  it  appear  that 
the  Plaintiff  has,  in  such  form  that  it  would  be 
legally  admissible,  any  competent,  relevant,  or  ma- 
terial additional  evidence  to  introduce  into  this 
case.  The  alleged  letter  from  Kaneichi  Mi  to 
Shoso  Nii  was  allegedly  written  one  day  after 
Kaneichi  Nii  answered  the  interrogatories  pro- 
pounded to  him  by  Plaintiff's  counsel.  Kaneichi 
Nil's  answers  to  these  interrogatories  have  been 
071  file  with  the  Clerk  of  this  court  since  October 
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26,  1948.  There  is  nothing  in  the  ''Motion  to  Re- 
open Case"  which  presents  an  adequate  and  suf- 
ficient le,J2,'al  excuse  for  Plaintiff's  failure  to  pre- 
sent the  contents  of  the  alleged  letter  from  Plain- 
tiff's father  at  the  time  of  the  trial  of  the  issues 
before  this  Honorable  Court. 

(6)  The  Motion  to  Reopen  does  not  set  forth 
the  original  letter,  allegedly  received  the  Plaintiff's 
father,  nor  the  envelope  in  which  it  [217]  was 
mailed,  nor  does  Plaintiff  offer  any  evidence  which 
is  admissible  under  the  recognized  rules  of  evidence. 
Plaintiff  merely  offers  his  own  self-serving  state- 
ment based  upon  an  alleged  translation  of  an  al- 
leged letter.  Plaintiff  purports  thereby  to  contra- 
dict the  sworn  testimony  of  his  own  father,  his 
own  witness,  who  was  permitted  to  testify  freely 
as  a  witness  for  his  own  son  and  who  could  not 
possibly  have  been  confused  by  cross-interroga- 
tories by  the  Defendant  or  Defendant's  counsel, 
because  none  were  presented. 

Respectfully  submitted, 

TOM  C.  CLARK, 

Attorney  General,  as  Successor  to  the  Alien  Prop- 
erty Custodian. 

By  /s/  RAY  J.  O'BRIEN, 

United  States  Attorney. 
By  /s/  HOWARD  K.  HODDICK, 

Assistant  Uuiterl  8tatf^s  Attorney. 
By  /s/  LEON  R.   GROSS, 
Attorney. 

[Endorsed] :     Filed  Dec.  13,  1948.  [218] 
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[Title  of  District  Court  and  Cause.] 

MOTION  FOR  FINDINGS  OF  FACTS 

Comes  now  Shoso  Nii,  Plaintiff  above  named,  by 
his  attorney,  Shiro  Kashiwa,  and  hereby  moves 
that  the  following  findings  of  facts  as  required  un- 
der Rule  52  (a)  of  the  Rules  of  Civil  Procedure 
in  the  District  Court  of  the  United  States  be 
made  by  this  Court: 

FINDINGS  OF  FACTS 

1.  This  Court  has  jurisdiction  of  the  parties 
and  of  the  subject  matter; 

2.  This  action  is  bi'ought  under  Section  9  fa) 
of  the  Trading  With  the  Enemy  Act,  as  amended 
(50  U.S.C.A.  Section  9  (a))  and  for  other  relief; 
that  proper  claims  for  the  return  of  the  properties 
involved  in  this  cause  were  filed  with  the  Alien 
Property  Custodian  prior  to  the  bringing  of  this 
suit ; 

3.  This  proceeding  involves  two  parcels  of  real 
estate,  one  improved  with  three  rental  units  and 
the  other  unimproved,  used  for  right  of  way  pur- 
poses to  the  improved  lot,  located  at  Waipahu, 
Tslniid  of  Oahu,  Territory  of  Hawaii,  United  [220] 
States  of  America,  which  were  vested  by  the  At- 
torney General  of  the  United  States,  as  successor 
to  the  Alien  Property  Custodian,  under  authority 
of  the  Trading  With  the  Enemy  Act,  as  amended 
(U.S.C.A.  Title  50),  by  Vesting  Order  No.  9777, 
dated  September  12,  1947,  signed  by  the  Attorney 
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General  of  the  United  States,  as  successor  to  the 
Alien  Property  Custodian; 

4.  Kaneichi  Nii,  Plaintiff's  father,  was  born  in 
Japan  and  came  to  live  in  the  Hawaiian  Islands 
more  than  thirty  years  ago.  With  the  exception  of 
certain  trips  which  he  made  to  Japan,  Kaneichi 
Nii  continued  to  reside  in  the  Territory  of  Hawaii 
until  1935,  at  which  time  Kaneichi  Nii  permanently 
returned  to  Japan  and  said  Kaneichi  Nii  has  re- 
mained in  Japan  as  a  citizen  and  resident  of  Japan 
since  1935  to  and  including  the  present  time.  At 
the  time  of  the  vesting  of  the  real  estate  and  at 
the  present  time,  Kaneichi  Nii  was  and  is  a  citizen 
and  a  resident  of  Japan ;  that  when  Kaneichi  Nii  re- 
turned to  Japan  in  1935  he  had  sufficient  proper- 
ties and  investments  in  Japan  to  take  care  of  him 
for  the  rest  of  his  life; 

5.  During  the  time  that  Kaineichi  Nii  lived  in 
the  l^rritory  of  Hawaii,  he  acquired  various  prop- 
erties, and  the  two  parcels  of  real  estate  which  is 
the  subject  matter  of  this  case  is  part  of  those 
properties.  That  up  to  January  3,  1933,  Kaneichi 
Nii's  property  also  included  a  general  merchandise 
store  located  at  Waipahu,  Oahu,  T.  H,,  kno\^m  as 
"K.  Nii  Shoten";  that  the  said  "K.  Nii  Shoten'' 
was  not  and  is  not  situated  on  the  parcels  in  ques- 
tion ; 

f).  The  real  estate  which  is  the  subject  matter  of 
this  lawsuit  was  acquired  by  Kaneichi  Mi  for  the 
total  consideration  of  $2,250.00  from  T.  Ota  and 
A^asu  Ota,  his  wife,  by  deed  to  Kaneichi  Nii  dated 
December  27,   1932,  recorded  December   [221]    27, 
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1932,  in  the  Office  of  the  Registrar  of  Conveyances 
for  the  City  and  County  of  Honolulu,  T.  H.,  at 
I.iber  1189,  pages  91-93,  inclusive;  and  by  deed  from 
T.  Ota  and  Yasu  Ota,  his  wife,  for  the  total  con- 
sideration of  $175.00  to  Kaneichi  Mi,  dated  July 
23,  1938,  and  recorded  in  the  Office  of  the  Registrar 
of  Conveyances  for  the  City  and  County  of  Hono- 
lulu, T.  H.,  on  July  23,  1938,  at  Liber  1451,  pages 
418-420,  inclusive.  True  and  correct  copies  of  these 
deeds  haA^e  been  introduced  in  evidence  and  are  a 
part  of  the  record  herein.  The  legal  description  of 
the  real  estate  is  correctly  set  forth  in  Vesting 
Order  9777; 

7.  Record  title  at  the  Bureau  of  Conveyances, 
Honolulu,  Territory  of  Hawaii,  to  the  two  parcels 
of  real  estate  conveyed  by  the  above-ementioned 
deeds  remained  in  Kaneichi  Nii  from  the  res])eotive 
dates  of  their  acquisition  from  T.  Ota  and  Yasu 
Ota,  his  wife,  down  to  and  including  the  date  that 
they  were  vested  by  the  Attorney  General  of  the 
United  States.  The  title  to  both  properties  were 
not  Land  Court  Titles  (Torrens  System)  but  were 
recorded  under  the  regular  system  of  '^  non-Land 
Court  Titles'': 

8.  That  the  Territory  of  Hawaii  levied  and  as- 
sessed real  estate  taxes  against  these  parcels  in 
the  name  of  Kaneichi  Nii  and  such  taxes  were  paid 
annually  by  Shoso  Nii  after  Kaneichi  Nii  departed 
for  Japan  in  1935  to  the  date  of  the  Vesting 
Order ; 

9.  That  from  the  time  Kaneichi  Nii  left  for 
Japan  in  1935  up  to  the  effective  date  of  the  Vest- 


140  SJioso  Nil  vs. 

ing  Order,  Shoso  Nii  collected  as  his  own  all  ren- 
tals from  the  property  in  dispute;  that  Shoso  Nii 
]}aid  to  the  Territory  of  Hawaii  in  Shoso  Nii's  name 
gross  income  taxes  on  the  gross  rental  derived  from 
the  premises;  that  Shoso  Nii  paid  to  the  Territory 
of  Hawaii  in  Shoso  Nii^s  name  net  income  taxes 
due  to  the  Territory  of  Hawaii  for  the  rental  col- 
lected; that  Shoso  Nii  paid  to  the  United  States 
of  America  through  the  Bureau  of  Internal  Revenue 
net  income  taxes  in  the  name  of  Shoso  Nii  on  the 
rentals  collected;  that  Shoso  Nii  paid  for  all  ex- 
penses of  upkeep  of  the  property;  that  between 
June,  1941,  to  the  date  of  the  Vesting  Order  above 
mentioned  Shoso  Nii  acted  under  and  through  his 
attorney-in-fact,  Katsutoshi  Mikami,  who  held  a 
duly  executed  and  recorded  power  of  attorney 
signed  by  Shoso  Nii  which  is  in  evidence  in  this 
cause ; 

10.  That  Shoso  Nii,  the  Plaintiff  herein,  was 
born  on  January  3,  1914,  in  the  Territory  of  Ha- 
waii, and  by  virtue  of  his  birth  within  the  United 
States  is  a  citizen  of  the  United  States  of  America, 
and  is  the  only  son  of  Kaneichi  Nii.  Kaneichi  Nii 
and  his  wife,  Saku  Nii,  had  three  daughters,  one 
of  whom  died.  The  other  two  daughters  now  live 
with  their  parents  in  Japan.  Shoso  Nii  made  two 
trips  to  Japan,  one  in  1920  while  yet  a  minor,  and 
he  was  then  there  for  about  a  year,  and  again  in 
June,  1941,  to  visit  his  ill  father,  that  during  his 
said  visit  in  1941  he  was  unable  to  return  to  Ha- 
waii because  of  the  intervening  war;  that  he  re- 
turned to  Hawaii  on  November  8,  1947 ;  that  during 
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said  period  June,  1941,  to  November  8,  1947,  he 
wa,^  a  resident  of  the  Territory  of  Hawaii;  that  at 
the  time  of  filing-  of  this  suit  Shoso  Nil  was  a  resi- 
dent of  the  Territory  of  Hawaii; 

11.  That  Plaintiff  Shoso  Nii  on  or  about  1928 
graduated  from  the  eighth  grade  of  Waipahu  Ele- 
mentary School  and  made  application  for  registra- 
tion at  the  Kalahaua  »Junior  High  School  in  Hono- 
lulu; that  he  was  accepted  for  enrollment  by  the 
said  Kalakaua  Junior  High  School;  that  he  did 
not  continue  his  studies  there  but  instead  helped 
Kaneichi  Nii,  his  father,  at  said  Kaneichi  Nii's 
store;  that  said  Kaneichi  Nii  at  said  time  and  re- 
peatedly thereafter  promised  Shoso  Nii  all  of  said 
Kaneichi  Nii's  property  in  [223]  Hawaii  at  the 
time  of  said  Kaneichi  Nii's  death  or  if  said  Kanei- 
chi Nii  left  for  Japan  if  Shoso  Nii  left  school  and 
hel]^ed  at  the  said  store;  that  the  fact  that  there 
was  such  an  agreement  is  corroborated  by  the  tes- 
timony of  Mr.  Ikinaga  and  by  the  evidence  of  writ- 
ten entries  made  in  the  books  of  the  Waipahu  Ga- 
rage, Ltd.,  a  corporation  in  which  Kaneichi  Nii 
vras  a  record  stockholder  up  to  1939,  showing  that 
in  spite  of  the  fact  that  Kaneichi  Nii  remained  the 
record  stockholder,  Shoso  Nii  received  dividends  in 
the  name  of  Shoso  Nii  up  to  the  time  of  the  change 
of  the  stock  record;  that  said  Shoso  Nii  relied  on 
said  promise  and  gave  up  going  to  school  and  with- 
out any  wages  put  in  long  hours  of  work  every 
day  including  Sundays  helping  at  the  Kaneichi 
Nii's  store  up  to  January  2,  1933: 

12.  As  of  January  2,   1933,  Kaneichi  Nii,   the 
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father,  desired  to  partially  and  prematurely  execute 
the  aforementioned  promise  and  made  a  gift  of 
the  father's  store  located  at  Waipahu  to  Shoso 
Xii.  Kaneichi  Mi  made,  executed  and  delivered  a 
Bill  of  Sale  which  was  duly  recorded,  and  effec- 
tively made  a  gift  of  said  store  to  said  son.  Bank 
accounts  in  the  name  of  the  father  at  the  Waipahu 
Branch  of  the  Bank  of  Hawaii  were  also  trans- 
ferred to  the  son  when  the  Bill  of  Sale  was  made. 
A  true  and  correct  copy  of  the  said  Bill  of  Sale 
is  in  evidence.  Said  Bill  of  Sale  is  recorded  in 
the  Office  of  the  Registrar  of  Conveyances  for  the 
City  and  County  of  Honolulu  at  Liber  1205,  page  26 ; 

13.  That  on  the  17th  day  of  December,  1932, 
said  Kaneichi  Mi  made  a  will  in  accordance  with 
the  promise  aforementioned  in  paragraph  11  be- 
queathing all  of  his  properties,  both  real  and  per- 
sonal, to  the  plaintiff; 

14.  That  plaintiff  in  reliance  on  the  promise 
aforementioned  in  paragraph  11  built  two  (2)  two- 
bedroom  houses  on  [224]  the  premises  in  dispute 
and  a  substantial  stone  wall  to  keep  the  water  of 
the  Waipahu  river  from  flooding  the  premises  at 
the  total  expense  to  him  of  about  $3,000.00 ; 

15.  In  1938  the  plaintiff  negotiated  for  the  pur- 
chase of  the  second  and  smaller  parcel  of  real  estate 
which  is  part  of  the  property  involved  in  this  \)vo- 
ceeding  and  serves  as  a  right  of  way  to  the  larger 
parcel  in  dispute.  The  plaintiff  was  able  to  direct 
the  form  and  in  whose  name  this  deed  was  to  ])e 
executed.  The  plaintiff  caused  title  to  the  second 
parcel  of  real  estate  to  be  taken  in  the  name  of  liis 
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father,  Kaneichi  Mi,  because  the  right  of  way  was 
to  be  appurtenant  to  the  main  parcel.  Plaintiff  at 
that  timc^  knew  that  title  to  the  larger  parcel  of 
real  estate  also  was  in  the  name  of  his  father, 
Kaneichi  Nii;  that  the  entire  consideration  for  the 
small  parcel  was  paid  by  Shoso  Nii; 

16.     In  1939  Shoso  Nii  caused  two  powers  of  at- 
torney to  be  drafted  by  an  accountant  without  legal 
advice  and   forwarded  them  to  Japan,   where  tlie 
said   ])owers   of   attorney   were   duly   executed   by 
Kaneichi  Nii  and  Saku  Nii  (mother  of  the  plain- 
tiff), and  said  powers  of  attorney  were  acknowl- 
r^laed  before  a  Vice  Consul  of  the  United  States 
of  America  at  Kobe,  Japan,  on  February  7,  1939 
and  returned  to  the  Territory  of  Haw^aii  and  duly 
recorded  in  the  Office  of  the  Registrar  of  Convey- 
ances.   True  and  correct  copies  of  said  powers  of 
attorney  have  been  introduced  into  evidence  as  part 
of  the  record  in  this  cause  ; 

17.  That  subsequent  to  May,  1935,  up  to  the  date 
of  the  Vesting  Order,  plaintiff  had  possession  of  the 
premises  m  dispute;  his  tenants  lived  on  the  prem- 
ises in  dispute; 

IS.     That   for   more   than   ten    (10)    years   con- 
timiously   and   without   interruption   plaintiff   had 
the   open,   exclusive,   adverse   and  continuous   pos- 
session of  the  premises  in  dispute;  [225] 
I     1^.     That  in  1935  just  before  Kaneichi  Nil's  de- 
iparture  to  Japan  said  Kaneichi  Nii  orally  told  Shoso 
Nil  he  did  give  all  of  his  properties  to  the  plaintiff- 
|that  said  gift  was  in  accordance  with  the  promise' 
aforementioned  in  paragraph  11 ; 
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20.  That  plaintiff's  father  had  to  leave  for 
Japan  in  1935  sooner  than  he  had  expected  rather 
suddenly  because  of  the  sudden  aggravation  of  the 
illness  of  his  daughter,  who  was  then  ill  in  Japan; 
that  that  fact  that  she  was  ill  is  well  established 
by  the  testimony  of  her  husband,  Jinichi  Tsumoto; 

21.  That  because  Kaneichi  Mi  had  to  depart 
suddenly  for  Japan  in  1935,  no  deed  of  any  nature 
whatsoever  Avas  executed  by  Kaneichi  Nii;  that 
there  was  another  parcel  of  property  in  Waipahu 
which  remained  in  the  name  of  Kaneichi  Nii  close 
to  the  property  in  dispute;  that  in  1940  Shoso  Nii 
sold  this  property  to  Attorney  Oliver  Kinney  and 
kept  for  himself  the  consideration  paid  by  said 
Attorney  Oliver  Kinney. 

This  motion  is  based  on  the  records  of  this  cause, 
ui^on  the  admissions  by  the  defendant  on  the  plead- 
ings of  this  cause  and  upon  the  evidence  that  was 
adduced  in  this  cause. 

Dated  at  Honolulu,  T.  H.,  this  15th  day  of  De- 
cember, A.D.  1948. 

SHOSO  NII, 

Plaintiff. 

By  /s/  SHIRO  KASHIWA, 
His  Attorney. 

[Endorsed]  :     Filed  Dec.  15,  1948.  [226] 
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[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  BY  THE  COURT 
AFTER  A  TRIAL  OF  THE  ISSUES 

This  cause  having  come  on  for  a  trial  of  the  issues 
upon  the  Complaint  filed  herein  hj  the  Plaintiff  and 
the  Answer  thereto  filed  by  the  Defendant,  and  upon 
the  Coimterclaim  filed  herein  by  the  Defendant  and 
Counter  Plaintiff  and  the  Answer  to  said  Counter- 
claim filed  herein  by  the  Plaintiff  and  Counter  De- 
fendant; the  issues  in  this  cause  having  been  sub- 
mitted to  the  Court  upon  the  testimony  and  evidence 
and  exhibits  of  the  respective  parties  introduced  at 
the  trial  held  on  November  29,  1948,  November  30, 
1948,  and  December  1,  1948,  and  the  Court  having 
heard  the  arguments  of  counsel  and  being  fully  ad- 
vised in  the  premises;  doth  find:  [227] 

1.  This  Court  has  jurisdiction  of  the  parties  and 
of  the  subject  matter; 

2.  This  action  is  brought  under  Section  9(a)  of 
the  Trading  with  the  Enemy  Act,  as  Amended  (50 
U.S.C.A.  Section  9(a)  )  and  for  other  relief; 

3.  These  proceedings  involve  two  adjacent  parcels 
of  real  estate,  one  unimproved  (which  shall  be  called 
"the  small  parcel"),  the  other  improved  (which  shall 
be  called  "the  large  parcel"),  located  in  Waipahu, 
Island  of  Oahu,  Territory  of  Hawaii,  which  were 
vested  by  the  Attorney  General  of  the  United  States, 
as  successor  to  the  Alien  Property  Custodian,  under 
authority  of  the  Trading  with  the  Enemy  Act,  as 
Amended  (U.S.C.A.  Title  50),  by  Vesting  Order  No. 
9777,  dated  September  12,  1947,  signed  by  the  Attor- 
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ney  General  of  the  United  States,  as  successor  to  the 
Alien  Property  Custodian; 

4.  The  real  estate  was  vested  as  ^'property  within 
the  United  States  owned  or  controlled  by  Kaneichi 
Nii,  a  resident  and  a  national  of  a  designated  enemy 
country  (Japan)"; 

5.  Kaneichi  Nii,  plaintiff's  father,  was  born  in 
Japan  and  came  to  live  in  the  Hawaiian  Islands 
more  than  thirty  years  ago.  With  the  exception  of 
certain  trips  which  he  made  to  Japan,  Kaneichi  Nii 
continued  to  live  in  the  Territory  of  Hawaii  until 
1935,  at  which  time  Kaneichi  Nii  returned  to  Japan 
and  said  Kaneichi  Nii  has  remained  in  Japan  as  a 
citizen  and  resident  of  Japan  since  1935  to  and  in- 
cluding the  present  time.  At  the  time  of  the  vesting  of 
the  real  estate  and  at  the  present  time,  Kaneichi  Nii 
was  and  is  a  citizen  and  a  resident  of  Japan.  When 
Kaneichi  Nii  returned  to  Japan  in  1935,  he  had 
property  in  Japan ; 

6.  During  the  time  that  Kaneichi  Nii  lived  in  the 
Territory  of  Hawaii,  he  acquired  various  property, 
and  the  real  estate  which  is  the  subject  matter  of 
this  lawsuit  is  part  of  that  property.  [228]  Kaneichi 
Nii's  property  also  included  a  general  merchandise 
store  located  at  Waipahu,  Oahu,  T.  H.,  known  as 
^'K.  Nii  Shoten"; 

7.  The  large  parcel  of  real  estate  which  is  tlie 
subject  matter  of  this  lawsuit  was  acquired  by  Kane- 
ichi Nii  for  a  recited  consideration  of  $2,250.00  from 
T.  Ota  and  Yasu  Ota,  his  wife,  by  deed  to  Kaneichi 
Nii  dated  December  27,  1932,  recorded  December  27, 
1932,  in  the  Office  of  the  Registrar  of  Conveyances 
for  the  City  and  County  of  Honolulu,  T.  H.,  at  Liber 
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1189,  pages  91-93,  inclusive.  The  small  parcel  of  real 
estate  was  acquired  for  a  recited  consideration  of 
$100.00  by  deed  from  T.  Ota  and  Yasu  Ota,  his  wife, 
to  Kaneichi  Nii,  dated  July  23,  1938,  and  recorded 
in  the  Office  of  the  Registrar  of  Conveyances  for  the 
City  and  County  of  Honolulu,  T.  H.,  on  July  23, 1938, 
at  Liber  1451,  pages  418-420,  inclusive; 

8.  Record  title  to  the  two  parcels  of  real  estate 
conveyed  by  the  above-mentioned  deeds  remained  in 
Kaneichi  Nii  from  the  date  of  their  acquisition  from 
T.  Ota  and  Yasu  Ota,  his  wife,  down  to  and  including 
the  date  that  they  were  vested  by  the  Attorney  Gen- 
eral of  the  United  States.  The  titles  to  both  properties 
were  not  Land  Court  titles ; 

9.  The  Territory  of  Hawaii  levied  and  assessed 
real  estate  taxes  against  these  parcels  in  the  name 
of  Kaneichi  Mi  and  such  taxes  were  paid  by  Kaneichi 
Nii  prior  to  his  departure  to  Japan  in  1935,  and 
since  1935  said  taxes  were  paid  for  Kaneichi  Mi  by 
Shoso  Nii  in  the  name  of  Kaneichi  Nii  up  to  and 
including  the  time  that  the  parcels  were  vested  by 
the  Attorney  General  of  the  United  States,  as  suc- 
cessor to  the  Alien  Property  Custodian; 

10.  Shoso  Nii,  the  plaintiff  herein,  was  born  on 
January  3,  1914,  in  the  Territory  of  Hawaii,  and  is 
a  citizen  of  the  United  States  of  America  and  the 
only  son  of  Kaneichi  Nii.  Kaneichii  Nii  and  his  wife, 
Saku  Nii,  had  three  daughters,  one  of  whom  died. 
The  other  two  daughters  live  with  their  parents  in 
Japan.  Shoso  Nii  [229]  made  two  trips  to  Japan,  one 
in  1920  and  one  in  1941.  He  lived  in  Japan  with 
his  father,  Kaneichi  Nii,  from  July,  1941,  to  October, 
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1947,  at  which  time  he  returned  to  his  home  in 
Hawaii,  where  he  has  since  resided ; 

11.  As  of  January  2, 1933,  Kaneichi  Nii,  the  father 
of  Shoso  Nii,  made,  executed,  and  delivered  a  Bill  of 
Sale  conveying*  the  father's  store  at  Waipahu,  Oahu, 
T.  H.,  to  Shoso  Nii,  his  son.  This  Bill  of  Sale  was 
duly  recorded  and  effectively  made  a  gift  of  said 
store  to  said  son.  A  true  and  correct  copy  of  said 
Bill  of  Sale  is  in  evidence.  (Exhibit  A).  Said  Bill  of 
Sale  is  recorded  in  the  Office  of  the  Registrar  of  Con- 
veyances for  the  City  and  County  of  Honolulu  at 
Liber  1205,  page  26; 

12.  In  1938  the  plaintiff  negotiated  for  the  pur- 
chase of  the  small  parcel  of  real  estate  which  is  part 
of  the  property  involved  in  these  proceedings.  The 
plaintiff  cause  the  deed  to  the  small  parcel  of  real 
estate  to  be  made  out  in  the  name  of  Kaneichi  Nii, 
his  father,  as  grantee.  At  that  time  the  plaintiff  knew 
that  title  to  he  large  parcel  of  real  esate  was  also  in 
the  name  of  his  father,  Kaneichi  Nii ; 

13.  In  1939,  Shoso  Nii  caused  two  j^owers  of  at- 
torney to  be  drafted  and  forwarded  to  Japan,  where 
the  said  powers  of  attorney  were  duly  executed  by 
Kaneichi  Nii  and  Saku  Nii  (mother  of  the  plaintiff), 
and  said  powers  of  attorney  were  acknowledged  ])e- 
fore  a  Vice  Consul  of  the  United  States  of  America 
at  Kobe,  Japan,  on  February  7,  1949,  and  returned 
to  the  Territory  of  Hawaii  and  duly  recorded  in 
th«^  Office  of  the  Registrar  of  Conveyances  (Exhibit 
No.  I  and  Exhibit  J)  ; 

14.  On  October  14,  1948,  Kaneichi  Nii,  plaintiff's 
father,  testified  in  these  proceedings  and  referred  to 
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the  real  estate  which  is  the  subject  matter  of  these 
proceedings  as  ^'my  properties  in  Hawaii".  [230] 

15.  Shoso  Nii,  the  plaintiff  herein,  by  instrument 
duly  executed  and  recorded  in  the  Bureau  of  Con- 
vej^ances  (Exhibit  C)  constituted  Katsutoshi  Mi- 
kami,  his  attorney-in-fact,  and  at  the  time  that  the 
real  estate,  which  is  the  subject  matter  of  this  law- 
suit, was  vested,  Katsutoshi  Mikami  was  the  attorney- 
in-fact  for  Shoso  Nii.  A  copy  of  Vesting  Order  No. 
9777,  dated  September  12,  1947,  was  served  upon 
Katsutoshi  Mikami  and  received  by  him. 

16.  At  the  time  that  he  filed  his  answer  in  these 
^proceedings,  the  defendant  filed  a  counterclaim  under 
Section  17  of  the  Trading  with  the  Enemy  Act,  as 
Amended  (50  U.S.C.A.  Section  17)  and  the  plaintiff 
filed  an  answer  to  the  counterclaim  of  the  Defendant ; 

17.  Vesting  Order  9777,  dated  September  12, 1947, 
vested  among  other  things : 

"(a)  Real  property  situated  at  Waikele,  Wai- 
pahu,  Oaliu,  T.  H.,  particularly  described  in  Exhibit 
A,  attached  hereto  and  by  reference  made  a  part 
hereof,  together  with  all  hereditaments,  fixtures,  im- 
provements and  appurtenances,  thereto,  and  any  and 
all  claims  for  rents,  refunds,  benefits  or  other  pay- 
ments arising  from  the  ownership  of  such  property, 
and 

"(b)  That  certain  debt  or  other  obligation  owing 
to  Kaneichi  Nii,  also  known  as  Kenichi  Nii  by  Shoso 
Nii,  doing  business  as  S.  Nii  Store,  aiising  out  of 
rents  collected  from  the  jjroperty  descrbed  in  sub- 
paragraph 2-a  hereof,  and  any  and  all  rights  to 
demand,  enforce  and  collect  the  same." 

18.  Katsutoshi  Mikami,  the  dul}^  authorized  at- 
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torney-in-fact  for  Shoso  Mi,  the  plaintiff,  filed  an 
accounting  with  the  defendant-and-counter-plaintiff 
for  the  rental  income  from  the  real  estate  herein 
involved  for  the  period  July  1, 1941,  through  October, 
1947,  and  a  copy  of  the  accounting  submitted  by  said 
Ivatsutoshi  Mikami  is  in  evidence  in  these  proceed- 
ings (Exhibit  3-D).  This  accounting  shows  that  Shoso 
Nii  is  now  liable  to  pay  to  the  def  endant-and-eounter- 
l^laintiff  the  sum  of  $3,169.01  for  the  period  from 
July  1,  1941,  through  October,  1947.  [231]  However, 
neither  Shoso  Mi  nor  any  person  acting  on  his  behalf 
has  made  any  accounting  to  the  defendant-and-coun- 
ter-plaintiff  for  the  income  for  the  period  from 
May,  1935,  to  and  including  July,  1941. 

19.  Under  and  by  virtue  of  Vesting  Order  No. 
9777,  the  Attorney  General  of  the  United  States,  as 
Successor  to  the  Alien  Property  Custodian,  is  en- 
titled to  obtain  from  Shoso  Nii,  the  plaintiff,  an 
accounting  and  a  pajrment  of  all  the  net  income  from 
the  subject  real  estate  for  the  period  May,  1935,  to 
June  30,  1941,  inclusive. 

20.  A  Turnover  Directive  addressed  to  Shoso  Nii 
and  directing  that  he  turn  over  the  aforementioned 
sum  of  $3,169.01  was  served  on  Shoso  Nii  on  August 
30,  1948,  by  the  defendant-and-counter-plaintiff,  but 
up  to  and  including  the  present  date,  Shoso  Nii  has 
not  complied  with  the  said  Turnover  Directive. 

21.  On  October  26,  1948,  the  defendant-and-coun- 
ter-plaintiff  filed   a   petition   in   these   proceedings 
under  Section  17  of  the  Trading  with  the  Enemy  Actj 
requesting  an  order  of  Court  directing  Shoso  Nii  to! 
pay  the  aforesaid  sum  of  $3,169.01  to  the  counter-; 
jilaintiff,  but  the  Court  held  in  abeyance  its  ruling 
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on  said  petition  until  such  time  as  there  should  be 
a  final  adjudication  of  the  issues  in  this  case. 

Dated  at  Honolulu,  T.  H.,  January  26,  1949. 

/s/  J.  FRANK  Mclaughlin, 

Judge  of  the  United  States  District  Court  of  the 
Territory  of  Hawaii. 

Approved  as  to  form : 


i 


Attorney  for  Shoso  Nii. 

/s/  RAY  J.  O'BRIEN, 

/s/  LEON  R.  GROSS, 
Attorneys  for  the  Attorney  General  of  the  United 
States,  as  Successor  to  the  Alien  Property  Custo- 
dian. 

Receipt  of  copy  acknowledged. 

/s/  SHIRO  KASHIWA, 

Attorney  for  Shoso  Nii. 

[Endorsed] :  Filed  Jan.  26,  1949.  [232] 


[Title  of  District  Court  and  Cause.] 

CONCLUSIONS  OF  LAW 

1.  The  plaintiff  has  failed  to  establish  his  interest 
in  the  vested  property  in  that  his  claim  to  having  had 
»t  the  date  of  vesting  an  equitable  title  by  way  of 
gift  to  the  larger  tract  is  not  supported  by  convincing 
satisfactory  evidence. 

2.  As  to  both  parcels,  the  record  title  to  each  upon 
the  date  of  vesting  stood  in  the  father's  name,  and 
the  Custodian  stands  in  the  same  position  as  a  bona 
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fide  purchaser  for  value,  thus  cutting  off  any  and  all 
equities  which  the  plaintiff  might  otherwise  have  had 
against  his  father  with  respect  to  the  vested  property. 

3.  Upon  the  counterclaim  the  Custodian  is  en- 
titled to  recover  all  rents  collected  by  the  plaintiff 
from  his  father's  premises  from  May,  1935,  to  the 
date  upon  which  the  obligation  to  pay  over  the  same 
to  his  father  was  vested  in  the  Custodian,  namely 
September  12,  1947. 

As  to  said  net  rents  for  the  period  July  1,  1941,  to 
September  12,  1947,  the  plaintiff's  attorney-in-fact 
during  said  period  having  accounted  for  the  same  in 
the  sum  of  Three  Thousand  One  Hundred  Sixty- 
Nine  Dollars  and  One  Cent  ($3,169.01),  the  order  to 
enforce  the  turnover  directive  heretofore  withheld 
will  now  issue  and  be  complied  with  within  thirty 
(30)  days  and  moneys  paid  over  pursuant  thereto 
shall  be  credited  against  the  judgment  on  the  counter- 
claim. 

For  the  period  May,  1935,  to  July  1, 1941,  the  plain- 
tiff* shall  account  within  thirty  (30)  days  for  net 
rents  collected  by  him  from  said  premises. 

Dated  at  Honolulu,  T.  H.,  eTanuary  26,  1949. 

/s/  J.  FRANK  McLaughlin, 

Judge. 
[Endorsed] :  Filed  Jan.  26,  1949.  [235] 
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In  the  United  States  District  Court 
for  the  District  of  Hawaii 

Civil  No.  837 

SHOSO  Nil, 

Plaintiff, 

vs. 

TOM  C.  CLARK,  Attorney  General  as  Successor  to 
the  Alien  Property  Custodian, 

Defendant, 
and 

TOM  C.  CLARK,  Attorney  General  as  Successor  to 
the  Alien  Property  Custodian, 

Counter  Plaintiff, 
vs. 
SHOSO  Nil, 

Counter  Defendant. 

OPINION 

An  oral  decision  was  rendered  in  this  matter  at  the 
conclusion  of  lengthy  arguments  following  the  trial. 

As  a  supplement  thereto,  this  memorandum  opin- 
ion is  prepared  to  accompany  the  formal  Findings 
of  Fact  and  Conclusions  of  Law. 

The  facts  found,  as  I  have  already  indicated,  do 
not  bring  to  my  mind  a  conviction  that  the  plaintiff's 
father  made  a  gift  to  him  of  all  of  his  real  estate 
in  Hawaii,  as  alleged,  in  1935. 

The  gift  allegedly  made,  it  is  argued,  was  made  at 
[237]  the  last  sui)per  of  the  family  prior  to  the 
father's  permanent  departure  for  Japan.  The  only 
evidence  upon  the  point  is  the  plaintiff's  uncorrobo- 
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rated  testimony  to  the  effect  that  upon  this  occasion 
his  father  made  an  oral  gift  to  the  plaintiff  of  all  of 
his  real  estate  in  Hawaii.  Upon  this  bald  assertion 
the  j)laintiff  spells  out  a  theory  of  an  equitable  gift 
good  as  against  the  Custodian,  for  it  is  admitted  in 
the  face  of  the  record  that  legal  title  then  and  until 
the  date  of  vesting  in  September,  1947,  remained  in 
the  father. 

In  an  attempt  to  bolster  up  his  own  testimony  upon 
this  point,  the  plaintiff 

(a)  States  that  from  the  time  he  was  graduated 
from  grammar  school  and  was  registered  to  enter 
high  school  his  father  prevailed  upon  him  to  cease 
his  schooling  and  to  come  into  the  store  with  him, 
in  exchange  for  which  the  father  promised  to  give 
the  plaintiff,  when  he  went  to  Japan  permanently, 
all  of  his  property  in  Hawaii.  This  promise  we  may 
assume,  though  also  resting  upon  plaintiff's  testi- 
mony alone,  was  made,  and  as  plaintiff  says,  repeated 
from  time  to  time  whenever  plaintiff  got  restless  and 
expressed  a  desire  to  return  to  school.  Indeed,  it 
appears  that  to  have  his  way  the  father  arranged  to 
provide  the  son  with  both  a  wife  and  an  automobile. 

(b)  Produces  a  document  said  to  be  a  will  executed 
by  the  father  in  1932  which  if  valid  when  the  fathri' 
dies  would  give  all  his  property  to  the  plaintiff.  This 
document  oddly  issues  out  of  plaintiff's  possession, 
but  the  fact  that  it  bears  the  father's  signature  is 
corroborated.  The  plaintiff  relies  upon  this  docu- 
ment as  taking  the  case  [238]  out  of  the  Statute  of 
Frauds,  it  being  a  writing  signed  by  the  party 
through  whom  the  Custodian  claims.  The  writing. 
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however,  was  not  intended  to  be  effective  until  the 
father  died,  and  he  is  still  alive. 

(c)  Points  to  the  conceded  fact  that  in  1933  the 
father  by  bill  of  sale  gave  the  plaintiff  his  store,  and 
put  a  savings  account,  presumably  the  store's,  in 
the  plaintiff's  name. 

(d)  States  that  he  built  and  paid  for  two  houses 
upon  the  large  parcel  of  land  in  dispute;  collected 
and  kept  the  rents ;  and  paid  all  Federal  and  Terri- 
torial taxes  with  respect  thereto,  which  were  billed 
to  his  father  as  to  real  estate  taxes. 

(e)  Points  to  the  fact  that  his  father  prior  to 
leaving  for  Japan  told,  as  the  witness  Ikinaga  testi- 
fied, Ikinaga  that  he  was  going  to  give  all  his  property 
in  Hawaii  to  the  plaintiff.  And  further  since  1936 
although  the  father's  stock  in  the  Waipahu  Garaa'e 
stood  in  the  father's  name,  Ikinaga  paid  the  divi- 
dends to  the  plaintiff  as  the  father  had  told  him  to 
do  so.  Not  until  1939  did  the  corporation,  however, 
transfer  the  stock  to  the  plaintiff's  name,  but  it  did 
so  then  pursuant  to  the  plaintiff  signing  the  certifi- 
cates "Kaneichi  Nii  by  Shoso  Nii."  At  this  time 
the  plaintiff  had  his  father's  power  of  attorney,  al- 
though the  stock  transfer  does  not  reflect  it. 

(f)  Points  to  the  fact  that  in  1940  the  plaintiff 
sold,  by  using  the  power  of  attorney  from  his  father, 
a  piece  of  real  estate  standing  in  his  father's  name 
and  kept  the  proceeds.  [239] 

Over  and  against  these  things  to  which  the  plain- 
tiff points  and  upon  which  he  argues  an  equitable 
gift  of  real  property  are  the  undisputed  facts  that: 

1.  The  father  testified  by  way  of  deposition  that 
prior  to  going  to  Japan  he  verbally  gave  the  store 
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to  his  son  (he  apparently  forgets  the  bill  of  sale), 
and  that  after  returning  to  Japan  "*  *  *  I  made  a 
l^ower  of  attorney  to  Shoso  Nii  at  the  American  Con- 
sulate in  Kobe  about  December,  1935,  to  dispose  of 
my  properties  in  Hawaii."  This  power  of  attorney 
the  plaintiff  himself  had  prepared  in  Hawaii  and 
sent  to  his  father  in  Japan  for  execution,  which  time 
of  course  was  subsequent  to  the  alleged  equitable 
gift.  The  plaintiff  is  unable  to  explain  why  if  the 
property  was  his  as  claimed,  he  asked  for  and  re- 
ceived a  power  of  attorney  from  his  father  instead  of 
a  deed.  Clearly,  the  father  knew  how  to  dispose  of 
his  property  effectively  if  he  wished  to,  as  illustrated 
by  the  bill  of  sale  to  the  store  and  his  purported  will, 
and  had  he  given  the  real  estate  to  the  plaintiff 
would  have  then  or  later  given  him  a  deed  and  not 
a  power  of  attorney  to  deal  with  property  he  still 
maintained  was  his,  the  father's. 

After  trial  and  decision,  the  plaintiff  moved  to  re-  i 
open  the  case  to  take  the  father's  deposition  anew. 
The  plaintiff  then  produced  a  letter  from  his  father 
saying  he  did  not  understand  the  interpreter.  The    i 
motion  Avas  denied,  for  the  record  clearly  shows  that   i 
before  signing  Exhibit  B  plaintiff's  sister  was  sworn 
to  interpret  the  then  typed  deposition  to  her  father 
before  he  signed  it. 

Maybe  the  father  misled  the  son,  but  the  uncontra- 
dicted [240]  evidence  is  that  the  father  states  he 
gave  the  son  a  power  of  attorney  to  deal  with  "my" 
property  in  Hawaii  and  the  plaintiff'  accepted  it 
and  acted  under  it. 

And  even  if  I  were  satisfied  with  the  plaintiff's 
story — which  I  am  not — as  to  the  larger  parcel  of 
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real  estate  and  also  as  to  the  smaller  one  serving 
as  a  right  of  way  to  the  larger  tract  which  the  plain- 
tiff ]) ought  but  oddly  took  title  thereto  in  his  father's 
name — as  to  both — a  further  reason  for  concluding 
that  the  plaintiff  cannot  here  recover  is  that  the  Cus- 
todian was  entitled  to  rely  upon  the  record  title  in 
the  same  manner  and  to  the  same  extent  as  a  bona 
fide  purchaser  would  have  been.  Any  equities  which 
the  i)laintiff  might  have  had  were  thus  cut  off  when 
the  property  was  vested  as  the  father's,  and  as  the 
records  of  the  Territorial  Bureau  of  Conveyances 
showed  it  to  be. 

The  plaintiff  having  failed  to  prove  his  interest  in 
the  vested  property  by  a  preponderance  of  credible 
evidence,  the  prayer  of  the  complaint  is  denied. 

Upon  the  counterclaim  the  Custodian  is  entitled  to 
judgment. 

The  withheld  order  enforcing  the  turnover  direc- 
tive will  now  issue  requiring  the  plaintiff  to  turn 
over  within  thirty  (30)  days  Three  Thousand  One 
Hundred  Sixty-nine  Dollars  and  One  Cent  ($3,- 
]  69.01),  representing  accounted  for  net  rentals  from 
the  premises  from  July  1,  1941,  to  September  12, 
1947. 

The  plaintiff'  will  also  account  for  net  rentals 
within  thirty  (30)  days  for  the  i:)eriod  May,  1935, 
to  July  1,  1941. 

Dated  at  Honolulu,  T.  H.,  January  26,  1949. 

/s/  J.  FRANK  McLaughlin, 

Judge. 

S      [Endorsed]  :  Filed  Jan.  26,  1949.  [241] 

I 
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In  the  United  States  District  Court 
for  the  Territory  of  Hawaii 

Civil  No.  837 
SHOSO  Nil,  Plaintiff, 

vs. 

TOM  C.  CLARK,  Attorney  General  as  Successor  to 
the  Alien  Property  Custodian, 

Defendant, 
and 

TOM  C.  CLARK,  Attorney  General  as  Successor  to 
the  Alien  Property  Custodian, 

Counter  Plaintiff, 
vs. 
SHOSO  Nil,  Counter  Defendant. 

JUDGMENT  ORDER 

This  cause  having  come  on  for  a  trial  of  the  issues 
upon  the  Complaint  filed  herein  by  the  Plaintiff  and 
the  Answer  thereto  filed  by  the  Defendant,  and  upon 
the  Counterclaim  filed  herein  by  the  Defendant  and 
Counter-Plaintiff  and  the  Answer  to  said  Counter- 
claim filed  herein  by  the  Plaintiff  and  Counter-De- 
fendant; a  trial  of  the  issues  having  been  had,  and 
this  cause  having  been  submitted  to  the  Court  upon 
the  testimony  and  evidence  and  exhibits  of  the  respec- 
tive parties  introduced  at  the  trial  held  on  November 
29,  1948,  November  30,  1948,  and  December  1,  1948; 
the  Court  having  heard  the  arguments  of  counsel, 
and  being  fully  advised  in  the  premises ;  and  the  [242] 
Court  having  entered  its  Findings  of  Fact  and  Con- 
clusions of  Law,  and  having  filed  its  Memorandum 
Opinion  in  these  proceedings; 
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It  Is  Hereby  Ordered,  Adjudged,  and  Decreed  as 
follows: 

1.  Kaneichi  Mi,  also  known  as  Kenichi  Nii,  is  an 
enemy  alien  and  a  national  of  a  designated  enemy 
country  (Japan)  within  the  meaning  of  the  Trading 
Avitli  the  Enemy  Act,  as  amended,  (U.S.C.A.  Title 
50),  and  executive  orders  issued  under  and  pursuant 
thereto ; 

2.  At  the  date  of  vesting,  the  real  property  in- 
A'olved  in  this  action  was  "property  within  the  United 
States  owned  or  controlled  by,  payable  or  deliverable 
to,  held  on  behalf  of  or  on  account  of  (a)  "national 
of  a  designated  enemy  country  (Japan)  ;" 

3.  The  Plaintiff,  Shoso  Nii,  has  no  interest,  right, 
or  title  in  the  real  property  within  the  meaning  of 
Section  9  of  the  Trading  with  the  Enemy  Act,  as 
amended ; 

4.  The  Complaint  filed  by  Shoso  Nii  is  hereby 
dismissed,  and  costs  are  assessed  against  Shoso  Nii  in 
the  sum  of  Thirty  and  18/100  Dollars  ($30,18) ; 

5.  Shoso  Nii  shall,  on  or  before  February  23,  1949, 
account  for  and  pay  over  to  the  Attorney  General  of 
the  United  States,  as  Successor  to  the  Alien  Property 
Custodian,  all  of  the  net  income  from  the  real  prop- 
erty vested  under  Vesting  Order  No.  9777,  for  the 
period  May  1, 1935,  to  and  including  October  1, 1947. 

Dated  at  Honolulu,  T.  H.,  January  26,  1949. 

/s/  J.  FRANK  McLAUGHT.TN, 
Judge,  United  States  District  Court  for  the  Territory 
of  Hawaii. 

Entered  in  Docket  1-27-49. 

[Endorsed] :  Filed  Jan.  26,  1949.  [243] 
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[Title  of  District  Court  and  Cause.] 

ORDER  DIRECTING  ACCOUNTING  AND  PAY- 
MENT UNDER  SECTION  17,  TITLE  50, 
U.S.C.A.,  AS  AMENDED 

Now,  on  this  26tli  day  of  January,  A.D.  1949,  it 
appearing  to  the  Court  that  on  October  26,  1948, 
the  Attorney  General  of  the  United  States,  as  Suc- 
cessor to  the  Alien  Property  Custodian,  Counter 
Plaintiff,  did  file  in  these  proceedings  his  petition 
pursuant  to  Section  17  of  the  Trading  with  the  Enemy 
Act,  as  amended  (U.S.C.A.  Title  50,  Section  17), 
and  it  further  appearing  that  on  October  28,  1948,  an 
Amended  Order  and  Rule  to  Show  Cause  was  issued 
by  this  Court  directed  to  Shoso  Nii  as  Counter  De- 
fendant; and 

It  further  appearing  that  this  Court  reserved  its 
ruling  upon  the  petition  of  the  Attorney  General  of 
the  United  States  under  Section  17  of  the  Trading 
with  the  Enemy  Act  until  after  there  had  been  a 
trial  of  the  issues  in  this  cause ;  and  [244] 

It  now  appearing  that  there  has  been  a  trial  of  the 
issues  in  this  cause  and  that  the  Court  has  entered 
its  findings  of  fact,  conclusions  of  law,  memorandum 
of  opinion,  and  judgment,  simultaneously  with  the 
entry  of  this  order; 

It  Is  Hereby  Ordered,  Adjudged,  and  Decreed 
That: 

1.  Shoso  Nii,  on  or  before  February  23,  1949,  pay 
over  to  the  Attorney  General  of  the  United  States, 
as  Successor  to  the  Alien  Property  Custodian  (or 
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his  duly  authorized  representatives),  the  sum  of 
Three  Thousand  One  Hundred  Sixty-nine  and 
01/100  Dollars  ($3,169.01)  pursuant  to  Turnover 
Directive  signed  by  the  Attorney  General  of  the 
United  States  on  August  20,  1948,  and  ser^^ed  on 
Shoso  Nii  on  August  30,  1948;  and 

2.  That  the  said  Shoso  Nii  shall,  on  or  before* 
February  23,  1949,  account  for  and  pa.y  over  to  the 
Attorney  General  of  the  United  States,  as  Successor 
to  the  Alien  Property  Custodian,  or  his  duly  au- 
thorized representatives,  the  net  income  from  the 
vested  real  property  involved  in  these  proceedings 
for  the  period  from  May  1,  1935,  to  and  including 
July  1,  1941. 

/s/  J.  FRANK  McLaughlin, 

Judge,  United  States  District  Court  for  the  Territory 
of  Hawaii. 

Approved  as  to  form : 


Attorney  for  Shoso  Nii. 

/s/  LEON  R.  GROSS, 
Attorneys  for  the  Attorney  General  of  the  United 
States,    as    Successor    to    the    Alien    Property 
Custodian. 

(Acknowledgment  of  Service.) 

[Endorsed] :  Filed  Jan.  26,  1949.  [245] 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  Shoso  Nii,  plaintiff 
above-named,  hereby  appeals  to  the  United  States 
Court  of  Appeals  for  the  Ninth  Judicial  Circuit  from 
the  entire  ''Judgment  Order"  entered  in  this  action 
on  the  26th  day  of  January,  1949,  and  from  the 
"Order  Directing  Accounting  and  Payment  under 
Section  17,  Title  50  U.S.C.A.,  as  amended"  entered 
in  this  action  on  the  26th  day  of  January,  1949. 

Dated  at  Honolulu,  T.  H.,  this  23rd  day  of  Febru- 
ary, A.D.  1949. 

SHOSO  NII, 

Plaintiff, 

By   /s/  SHIRO  KASHIWA, 

Attorney  for  Appellant. 

[Endorsed] :  Filed  Feb.  23,  1949.  [247] 


[Title  of  District  Court  and  Cause.] 

COST  AND  SUPERSEDEAS  BOND 

Know  All  Men  by  These  Presents: 

That  I,  Shoso  Nii,  as  ju'incipal,  and  Henr}^  Jinichi 
Tsumoto,  as  surety,  are  held  and  firmly  bound  unto 
Tom  C.  Clark,  Attorney  General,  as  Successor  to 
the  Alien  Property  Custodian,  defendant,  in  the  sum 
of  Seven  Thousand  Eight  Hundred  and  No/100 
Dollars  ($7,800.00) ;  to  which  pa^anent  well  and 
truly  to  be  made  we  bind  ourselves  and  our  respec- 
tive heirs,  executors,  administrators  and  assigns, 
jointly  and  severally,  by  these  presents. 
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Signed  and  sealed  with  our  seals  and  dated  this 
23rd  day  of  February,  1949. 

Wliereas,  Shoso  Nii  has  prosecuted  his  appeal  to 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  to  reverse  the  jud.^ment  order  and 
Order  Directing  Accounting  and  Payment  under 
Section  17,  Title  50,  IT.  S.  C.  A.,  as  amended,  en- 
tered in  this  cause  by  the  United  States  District 
Court  for  the  Territory  of  Hawaii  on  the  26th  day 
of  January,  1949;  [249] 

Now,  Therefore,  the  condition  of  this  ol^ligation 
is  such  that  if  the  above-named  plaintiff,  principal 
herein,  shall  prosecute  his  appeal  to  effect  and  pay 
and  satisfy  in  full  the  judgment  order  and  the  Or- 
der Directing  Accounting  and  Payment  under  Sec- 
tion 17,  Title  50,  U.  S.  C.  A.,  as  amended,  together 
with  costs,  interest  and  damages  for  delay  if  said 
appeal  is  dismissed  or  if  the  said  judgment  order 
and  Order  Directing  Accounting  and  Payment  un- 
der Section  17,  Title  50,  U.  S.  C.  A.,  as  amended,  is 
affirmed  and  further  pay  and  satisfy  such  modifi- 
cation of  the  Judgment  Order  and  Order  Directing 
Accounting  and  Payment  aforementioned  and  such 
costs,  interest  and  damages  as  the  said  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  may 
adjudge  and  award,  then  this  obligation  to  be  void, 
otherwise  to  remain  in  full  force  and  effect. 

i  (Seal)  /s/  SHOSO  NII, 

Principal. 

(Seal)  /s/  HENRY  JINICHI  TSUMOTO, 

Surety. 
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Territory  of  Hawaii, 

City  and  County  of  Honolulu — ss. 

Henry  Jinichi  Tsumoto,  ]:)eing  first  duly  sworn, 
on  oath,  deposes  and  says: 

That  he  is  the  surety  on  the  foregoing'  Cost  and 
Supersedeas  Bond;  that  he  is  a  citizen  of  the 
United  States  of  America;  that  he  is  a  resident  of 
Honolulu,  City  and  County  of  Honolulu,  Territory 
of  HaAvaii ;  that  he  is  over  21  years  of  age ;  that  he 
is  not  under  guardianship;  nor  is  he  restrained  or 
prevented  from  [250]  dealing  with  his  property  by 
any  legal  proceedings;  that  he  is  the  owner  of  un- 
encumbered property  situated  in  the  Territory  of 
Hawaii  aforesaid  which  is  subject  to  execution  and 
worth  more  than  double  the  amount  of  the  penalty 
specified  in  the  foregoing  bond,  over  and  above  all 
debts,  liabilities  and  obligations. 

/s/  HENRY  JINICHI  TSUMOTO. 

Subscribed  and  sworn  to  l^efore  me  this  23rd  day 
of  February,  A.D.  1949. 

(Seal)  /s/  FLORENCE  Y.  OKUBO, 

Notary  Public,  First  Judicial  Circuit,  Territory  of 
Hawaii. 

My  commission  expires  August  9,  1951. 

APPROVAL  OF,  BOND 

The  foregoing  Cost  and  Supersedeas  Bond  is 
hereby  approved. 


Tom  C.  Clark  165 

Dated  at  Honolulu,  T.  H.,  this  23i'd  day  of  Feb., 
A.D.  1949. 

/s/  J.  FRANK  Mclaughlin, 

Judg-e  of  the  United  States  District  Court  of  the 
Territory  of  Hawaii. 

[Endorsed] :  Filed  Feb.  23,  1949.  [251] 


[Title  of  District  Court  and  Cause.] 

STAY  OF  JUDGMENT  ORDER  AND  ORDER 
DIRECTING  ACCOUNTING  AND  PAY- 
MENT UNDER  SECTION  17,  TITLE  50,  U. 
S.  C.  A.,  AS  AMENDED 

It  Is  Hereby  Ordered  that  any  and  all  payments 
and  any  and  all  further  proceedings  required  by  the 
Judament  Order  and  Order  Directing  Accounting 
and  Payment  under  Section  17,  Title  50,  U.  S.  C.  A., 
as  amended,  is  hereby  stayed  during  the  pendency 
of  the  appeal  entered  in  the  above-entitled  cause. 

Dated  at  Honolulu,  T.  H.,  this  23rd  day  of  Feb., 
A.D.  1949. 

/s/  J.  FRANK  McLaughlin, 

Judge  of  the  United  States  District  Court  of  the 
Territory  of  Hawaii. 

[Endorsed] :   Filed  Feb.  23,  1949.  [253] 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

United  States  of  America, 
District  of  Hawaii — ss: 

I,  Wm.  F.  Thompson,  Jr.,  Clerk  of  the  United 
States  District  Court  for  the  District  of  Hawaii,  do 
hereby  certify  that  the  foregoing  record  on  appeal 
in  the  above-entitled  cause,  consists  of  the  following 
listed  original  pleadings,  exhibits,  and  transcript  of 
proceedings  of  record  in  said  cause: 

Original  Pleadings 

Complaint  and  Summons. 

Answer. 

Answer  to  Counter-Claim. 

Motion  for  Issuance  of  Commission  to  Take  De- 
position; Notice  of  Motion:  and  Affidavit  of  Shiro 
Kashiwa. 

Order  of  Motion  for  Issuance  of  Commission  to 
Take  Deposition  Appearance  of  Counsel. 

Stipulation  and  Order  for  Pre-Trial  Examination 
of  Shoso  Nii,  Plaintiff. 

Stipulation  for  Extension  of  Time  for  Filing 
Cross-Interrogatories  on  Behalf  of  Defendant  Tom 
C.  Clark,  Attorney  Ceneral,  as  Successor  to  the 
Alien  Property  Custodian. 

Notice  of  Motion  for  Summary  Judgment. 

Motion  to  Strike  Affidavit  of  Leon  R.  Gross  and 
Notice  of  Motion.  A 

Motion  for  Summary  Judgment.  ~ 

Affidavit  of  Leon  R.  Gross  in  Support  of  Motion 
for  Summary  Judgment. 
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Affidavit  of  Albert  K.  Makinney. 

Affidavit  of  Mark  N.  Huckestein.  [270] 

Motion  to  Strike  Affidavits  and  Notice  of  Motion. 

Request  for  Admission  of  Genuineness  of  Docu- 
ments and  Request  for  Admission  of  Facts  Pur- 
suant to  Rule  36  of  the  Rules  of  Civil  Procedure. 

Affidavit  of  T.  Ota  in  Support  of  Motion  of  Tom 
C.  Clark  for  a  Summary  Judgment. 

Admission  of  Facts  and  of  Clenuineness  of  Docu- 
ments. 

Counter  Affidavit  of  Shoso  Nii  in  Answer  of  Af- 
fidavit of  T.  Ota  Piled  in  Support  of  the  Motion  of 
Tom  C.  Clark  for  Summary  Judgment. 

Petition  of  the  Attorney  General  of  the  United 
States  Pursuant  to  Section  17  of  the  Trading  with 
the  Enemy  Act  as  Amended. 

Amended  Order  and  Rule  to  Show  Cause. 

United  States  Marshal's  Return. 

Answer  to  Petition  of  Attorney  General  under 
Section  17. 

Oral  Decision  on  the  Petition  of  the  Attorney 
General  of  the  United  States  for  the  Entry  of  an 
Order  under  Section  17  of  the  Trading  with  the 
Enemy  Act,  as  Amended,  Directing  Shoso  Nii  to 
Turn  Over  Forthwith  the  Proi)erty  Vested  under 
Vesting  Order  No.  9777. 

Motion  for  Leave  to  File  Amended  Complaint. 

Motion  to  Reopen  Case  to  Take  Additional  Testi- 
mony. 

Memorandum  of  Tom  C.  Clark,  Attorney  General 
of  the  United  States,  as  Successor  to  the  Alien  Prop- 
erty Custodian,  in  Opposition  to  Motion  to  Reopen 
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Case  to  Take  Additional  Testimony,  filed  by  Shoso 
Nii. 

Motion  for  Findings  of  Facts. 

Findings  of  Fact  by  the  Court  after  a  Trial  of  the 
Issues. 

Conclusions  of  Law. 

Opinion. 

Judgment  Order. 

Order  Directing  Accounting  and  Payment  under 
Section  17,  Title  50,  U.  S.  C.  A.,  as  Amended. 

Notice  of  Appeal. 

Cost  and  Supersedeas  Bond. 

Stay  of  Judgment  Order  and  Order  Directing  Ac- 
counting and  Payment  under  Section  17,  Title  50, 
U.S.C.A.,  as  Amended. 

Statement  of  Points. 

Designation  of  Record. 

Designation  of  Record  on  Appeal  by  Defendant 
and  Counter  Plaintiff -Appellee. 

Exhibits:  Plaintiff's  Exhibits  A-1,  A-2,  B,  C,  D-1 
to  D-10,  inch,  E-1,  E-2,  L,  M,  N,  O,  and  P.  Plain- 
tiff's Exhibits  F,  G,  H,  I,  J,  and  K  are  attached  to 
and  are  a  part  of  the  original  Affidavit  of  Mark  N. 
Huckestein  listed  above.  United  States  Exhibits 
Nos.  1,  2A  to  2M,  inch,  and  3-A  to  3-E,  inch 

Transcript  of  Proceedings :  November  29,  Novem- 
ber 30,  and  December  1,  1948.  [271] 

In  Witness   Whereof,   I   have   hereunto   set   my 
hand  and  affixed  the  seal  of  said  District  Court,  this 
24th  day  of  March,  A.D.  1949. 
(Seal)  /s/  WM.  F.  THOMPSON,  JR., 

Clerk,   United   States   District   Court,   District   of 
Hawaii.  [272] 
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In  the  United  States  District  Court  for  the 
Territory  of  Hawaii 

Civil  No.  837 

SHOSO  Nil, 

Plaintiff, 
vs. 

TOM  C.  CL2VRK,  Attorney  General,  as  Successor 
to  the  Alien  Property  Custodian, 

Defendant. 

TRANSCRIPT  OF  PROCEEDINGS 

In  the  above-entitled  matter,  held  in  the  U.  S. 
District  Court,  Honolulu,  T.  H.,  on  November  29, 
1948, 

Before  Hon.  J.  Frank  McLaughlin,  Judge. 

Appearances :  Shiro  Kashiwa,  Esq.,  appearing  for 
the  Plaintiff;  Leon  R.  Gross,  Esq.,  Manager,  Of- 
fice of  Alien  Property,  Hawaii,  appearing  for  the 
Defendant;  Howard  K.  Hoddick,  Assistant  United 
States  Attorney,  appearing  for  the  Defendant.  [1*] 

The  Clerk:  Civil  No.  837,  Shoso  Nii  versus  Tom 
C.  Clark,  for  trial. 

Mr.  Kashiwa :  Your  Honor,  at  this  time,  to  meet 
t]]is  case,  I  am  filing  a  motion  for  amended  com- 
])laint  under  Rule  15.  I  have  served  a  copy  on  Mr. 
Gross. 

iMr.  Gross :  About  two  minutes  ago,  if  the  Court 
please,  Mr.  Kashiwa  handed  me  a  sheaf  of  papers 
which  Mr.  Hoddick  is  now  in  the  process  of  look- 


*  Page  numbering  appearing  at  foot  of  page  of  original  certified 
Reporter's  Transcript. 
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ing  through.  He  stated  he  wanted  to  file  a  slightly 
amended  complaint.  I  told  him  that  the  case  was 
set  for  trial  this  morning  at  nine  o'clock,  that  the 
matter  was  pending  for  eleven  months,  and  I  would 
object  to  the  filing  of  any  amended  papers  at  this 
time. 

The  Court :  What  is  the  nature  of  this  proposed 
amendment  and  why  does  it  come  at  this  late  hour  ? 

Mr.  Kashiwa:  As  is  true  in  all  cases,  before  the 
trial  of  a  case,  if  you  look  very  closely  into  the 
facts — here  you  find  facts,  matters  which  should 
have  been  alleged  in  the  original  complaint.  Now, 
your  Honor,  the  difference  in  the  complaint  is,  one 
is  a  difference  iu  the  price  of  the  second  piece  of 
property  iuvolved,  that  is  instead  of  a  hundred  dol- 
lars it  is  one  hundred  seventy-five  dollars.  And, 
secondly,  the  main  change  is  with  relation  to  the 
facts  before  the  father  left  for  Japan.  And  it  is 
mainly  some  additions  to  paragraph  five,  your 
Honor.  [1-a] 

The  Court:  Well,  presumably  you  knew  all  the 
facts  when  you  filed  the  suit.  It  certainly  comes 
Inte,  two  minutes  before  trial,  that  you  seek  to 
make  these  amendments.  What  is  the  reason  for 
the  fact  that  these  alterations  haven't  been  re- 
quested before?  i 

Mr.  Kashiwa:  As  stated  in  the  affidavit,  your 
Honor,  the  case  involves  facts  about  20  years  ago, 
20  or  more  years  ago,  and  it  has  been  exceedingly 
difficult  to  get  the  facts  situation.  As  far  as  the 
cause  of  action,  it  is  not  changed  at  all,  your  Honor. 
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The  Court :  The  problem  of  proof,  however,  may 
l)e  different.  The  situation,  very  plainly,  is  that  the 
other  side  came  to  court  to  meet  the  petition  as  it 
stood  previously. 

Mr.  Gross:  If  the  Court  please,  Mr.  Hoddick, 
who  has  been  trying  to  read  this  12-page  pleading 
in  three  minutes, — now  it  is  five  minutes  that  we 
have  had  it — tells  me  that  it  is  based  on  an  entirely 
different  theory  and  makes  an  effort  to  get  around 
the  law  which  we  have  previously  propounded  to 
this  Court  on  the  various  preliminary  motions.  I'd 
like  to  request  that  the  Court  enter  an  order  at  this 
time  denying  leave  to  file  this  amended  complaint 
on  the  grounds  that  it  was  not  filed  timely,  that 
it  endeavors  to  set  up  an  entirely  new  theory,  that 
the  Plaintiff's  Counsel  has  had  ample  time,  that 
we  have  appeared  before  this  Court  on  at  least  four 
different  occasions  on  preliminary  motions,  and  that 
the  facts  [2]  which  the  Plaintiff's  Counsel  attempts 
to  set  up  in  this  complaint  at  this  time  are  facts 
which  I  would  necessarily  have  to  investigate,  and 
that  I  certainly  could  not  go  to  trial  on  a  pleading 
that  I  had  not  had  a  chance  to  examine  thoroughly 
and  determine  what  kind  of  a  reply  pleading  to 
make.  And  if  Counsel  is  trying  to  stall  for  time — 
when  he  called  me  previously  and  asked  for  con- 
tinuance in  the  case  last  week,  I  stated  to  him  that 
if  it  met  with  the  approval  of  the  Court  I  had  no 
objections  to  a  continuance.  That  stiU  stands.  On 
the  other  hand,  if  the  case  is  set  for  trial  and 
Counsel  proposes  to  go  to  trial,  I  would  strenu- 
ously object  to  being  compelled  to  go  to  trial  on 
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a  record  which  was  not  in  proper  order.  There 
is  an  amended  complaint  and  no  answer.  I  would 
cortainl}^  not  want  my  answer  to  the  original  com- 
plaint to  stand  as  an  answer  to  this  complaint,  par- 
ticularly since  Mr.  Hoddick  informs  me  that  the 
complaint  is  drawn  on  an  entirely  different  theory. 
Rule  15,  which  Counsel  refers  to,  says : 
''A  party  may  amend  his  pleading  once  as  a  mat- 
ter of  course  at  any  time  before  a  responsive  plead- 
ing is  served  or,  if  the  pleading  is  one  to  which  no 
responsive  pleading  is  permitted  and  the  action  has 
not  been  placed  upon  the  trial  calendar,  he  may 
so  amend  it  at  any  time  within  20  days  after  it  is 
served.  Otherwise  a  party  may  amend  his  pleading 
only  by  leave  of  court  or  by  written  consent  of 
the  adverse  party."  [3] 

Mr.  Kashiwa:  May  it  please  the  Court,  I'd  like 
to  present  this  case  as  thoroughly  as  possible.  It 
is  a  vitally  important  case  even  as  far  as  the  law 
is  concerned.  Now,  your  Honor,  if  Counsel  is  go- 
in  a  to  stick  to  technicalities,  I  am  right  now  noti- 
fying him  that  his  answer — I  know  he  is  going  to 
rely  on  the  statute  of  frauds,  your  Honor — his  an- 
sv.er  filed  in  this  case  doesn't  in  any  way  refer  to 
any  statute  of  frauds.  And  under  Rule  15  he  must 
s]iecifically  notify,  set  up  an  affirmative  defense 
on  the  statute  of  frauds.  I  am  going  to  warn  coun- 
s(>l  ahead  of  time  that  there  is  such  a  rule,  and 
if  ho  is  ever  going  to  rely  on  it,  if  he  is  going  to 
bf  technical  now,  I  will  stand  on  my  technicalities, 
your  Honor.  I  believe  that  that  is  the  sole  defense 
they  have,  your  Honor.    And  it  is  my  contention 
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that  Counsel  should  not  be  heard  at  a  later  time, 
that  the  statute  will  be  relied  on  as  a  defense. 
Rule  15  requires  that  they  are  affirmatively  pleaded, 
and  there  is  nothing  in  the  answer  affirmatively 
pleading  the  statute  of  frauds,  your  Honor. 

Mr.  Gross:  I  suggest  that  Counsel  take  care  of 
his  pleadings  and  we  will  take  care  of  our  plead- 
ings. But  I  don't  suggest  that  Counsel  wait  until 
two  minutes  before  a  case  is  set  for  trial  and  then 
file  an  amended  complaint  which  is  based  on  an 
entirely  different  theory  and  is  a  very  subtle  effort 
by  the  attorney  for  the  Plaintiff  to  take  this  case 
out  of  the  adjudicated  decisions  which  he  knows 
would  compel   [4]  the  Court  to  hold  against  him. 

The  Court:  What  is  the  different  theory  that 
you  contend  as  spelled  out  by  this  proposed 
amended  complaint? 

Mr.  Gross:  If  the  Court  please,  from  what  Mr. 
Hoddick  tells  me,  in  a  matter  of  eight  or  nine  min- 
utes one  cannot  possibly  analyze  the  complaint,  and 
Mr.  Hoddick  tells  me  that  there  is  a  great  deal  of 
material  which  may  or  may  not  be  relevant  which 
is  alleged  in  this  complaint,  going  back  for  years 
prior  to  the  alleged  gift  here.  This  is  a  case,  if 
tlie  Court  please,  where  we  already  have  on  file  ad- 
mitted facts,  and  in  my  opinion  the  record  of  this 
case  if  sufficient  right  now  so  that  the  Court  with- 
out hearing  one  particle  of  testimony  upon  the  ad- 
missions of  facts  which  have  been  made  by  the 
Plaintiff  could  decide  the  issues  without  hearing 
any  testimony  whatsoever.  Atki  t]ie  ConTt  iu<lieated 
at  the  hearing  on  the  motion  for  summary  judg- 
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ment  that  justice  is  an  excess  of  caution  and  that 
without  any  possible  doubt  the  Plaintiff  might 
claim  that  he  had  not  had  his  day  in  court,  that  if 
the  Plaintiff  claimed  such  he  would  give  the  Plain- 
tiff an  opportunity  to  be  heard  further.  But  I  be- 
lieve that  the  Court  indicated  very  strongly  at  that 
time  that  he  felt  that  practically  all  of  the  facts 
Avhich  were  germane  to  the  issues  here  stood  admit- 
ted on  the  record. 

The  Court:  Well,  I  don't  know  whether  this 
s])ells  out  a  different  theory  on  the  cause  of  action 
or  not.   [5] 

Mr.  Gross:  I  don't  either.  But  I  certainly  can't 
go  to  trial  upon  a  complaint  that  was  served  on 
me  ten  minutes  ago  after  the  case  had  been  pend- 
ing for  eleven  months.  I'd  like  to  state  further  that 
the  answer  to  the  original  complaint  here  was  pre- 
pared in  our  office  in  Washington;  it  was  not  pre- 
pared here.  And  I  would  not  take  the  responsibil- 
ity of  proceeding  to  trial  on  an  amended  complaint 
Avithout  certainly  first  an  opportunity  of  having  the 
same  people  in  Washington  who  examined  this 
complaint  originally  examine  this  amended  com- 
plaint and  determine  whether  they  want  to  file  a  new 
nnswer.  If  Counsel  wants  to  enter  his  motion  for 
leave  to  file  his  complaint  and  continue  it,  continue 
his  motion  for  leave  to  file,  I  have  no  objection  to 
that.  But  obviously  we  can't  go  to  trial  this  morn- 
inii'  on  that  state  of  the  record.  I  am  prepared  to 
])i'(X'eed  upon  the  record  as  it  is  now. 

The  Court:     Do  you  want  to  say  something? 

Mr.    Kashiwa:     Your   Honor,   as    far   as   I   am 
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concerned  I  have  stated  in  my  motion  that  I  am  per- 
fectly willing  to  grant  Mr.  Gross  or  his  boss  ample 
time  to  answer  the  amended  complaint.  I  under- 
stand that  it  is  discretionary  with  the  Court. 

The  Court:  Yes,  but  you  have  a  very  narrow 
area  of  discretion  after  they  have  reported  here 
that  this  pleading  has  stood  eleven  months,  and 
the  case  is  set  for  trial  and  two  minutes  before  the 
trial  you  seek  to  amend  over  the  opposition  [6] 
of  the  other  side.  It  is  a  very,  very  narrow  area 
of  discretion. 

Mr.  Kashiwa :  Your  Honor,  even  after  the  proof 
is  on,  still  amendments  may  be  allowed,  your  Honor. 

The  Court:     To  conform  to  the  proof. 

Mr.  Kashiwa:     Yes. 

The  Court:  But  without  changing  the  cause  of 
action.  Do  you  contend  that  this  proposed  amend- 
ment alters  in  any  way  the  basic  cause  of  action 
previously  set  forth? 

Mr.  Kashiwa:  No,  your  Honor,  it  is  the  same. 
We  contend  that  it  was  a  gift. 

The  Court:  ^WA],  it  looks  to  me  as  if  you  con- 
tend that  yowr  principle  allegations  of  change 
are  contained  in  ])ara graph  five.  It  looks  to  me  as 
if  most  of  that  is  pleaded  evidence  which  technically 
foi-ms  no  part  of  the  pleadings;  it  certainly  doesn't 
conform  to  the  basic  rule  of  the  Federal  Civil  Rules 
that  the  statement  of  the  cause  of  action  shall  be 
a  hi'ief,  concise  and  ])lain  statement.  It  lookf;  to 
me  as  if  this  amendment  in  paragraph  five  upon 
which  you  place  the  greatest  reliance  as  containing 
the  principle  alterations   of  the   complaint,   to   re- 


176  Slioso  Nit  vs. 

]7eat,  that  ^Y]lat  yoii  are  doing  is  that  you  are  plead- 
iiic,'  your  evidence,  and  the  contention  advanced  by 
yoii  that  there  is  no  chano"e  in  the  cause  of  action, 
b('ii(>ving-  that  your  paragraph  five  is  simply  alle- 
gations of  evidence  rather  than  essential  allegations 
to  state  a  cause  of  action,  coming  as  [7]  it  does 
after  all  these  preliminaries, — this  file  is  now  three 
inches  thick — and  two  minutes  before  trial  after 
(eleven  months,  doesn't  move  me  under  Rule  15, 
])articularly  in  view  of  the  opposition,  to  grant  your 
motion  at  this  time.    So  I  am  going  to  deny  it. 

Mr.  Kashiwa:  Your  Honor,  may  the  amended 
])leading  as  recited  in  the  motion,  as  attached  to 
the  motion 

The  Court:  The  whole  thing  may  become  part 
of  the  file. 

Mr.  Kashiwa:     Yes. 

The  Court:  Very  well.  We  are  proceeding  to 
trial  as  scheduled  on  the  pleadings  as  they  stood 
as  of  nine  o'clock  this  morning  and  still  stand. 

^fr.  Kashiwa:  Ready  for  the  Plaintiff,  your 
Honor. 

Mr.  Gross:     Ready  for  the  Defendant. 

The  Court:  Very  well.  Does  the  Plaintiff  wish 
to  make  an  opening  statement? 

Mr.  Kashiwa:  Your  Honor,  there  are  some  wit- 
nesses in  here  on  my  side.  I  do  not  know  whether 
thcr(^  are  any  witnesses  on  the  Grovernment's  side, 
but 

Mr.  Gross:  Do  you  want  to  make  a  motion  to 
exclude  your  own  witnesses'? 

Mr.  Kashiwa:     How  about  you? 
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Mr.  Gross:     I  have  no  witnesses. 

Mr.  Kashiwa:     You  have  no  witnesses? 

Mr.  Gross:  I  will  make  a  motion  to  exclude 
yours,  if  you  [8]  want  me  to  assist  you. 

Mr.  Kashiwa :     That  is  not  a  motion  for  my 

Mr.  Gross:  AYell,  I  will  make  a  motion  that  all 
witnesses  be  excluded  except  one  witness  for  each 
side. 

The  Court:  Very  well.  All  persons  in  the  court- 
room who  intend  to  be  witnesses,  who  are  to  be 
called  as  witnesses,  save  and  except  one  to  remain 
to  assist  the  respective  Counsel,  will  leave  the 
courtroom. 

Mr.  Gross:  The  Plaintiff  is  also  here.  Does  the 
ruling  of  the  Court  apply  to  him,  that  is,  the 
Plaintiff  and  one  witness? 

The  Court:     No,  a  witness. 

Mr.  Gross:  If  the  Court  please,  I  assume  that 
Counsel  has  responded  in  answer  to  the  Court's 
question  that  he  does  not  desire  to  make  an  open- 
ing statement. 

The  Court :  I  haven't  heard  him  answer.  I  would 
expect  an  answer. 

Mr.  Kashiwa:  Your  Honor,  I  will  make  an 
o])pning  statement.  The  property  in  question,  as 
it  now  stands,  is  in  Waipahu  situated  between  the 
main  highway  and  the  old  highway  on  a  newly- 
pul-in  highway  which  was  put  in  about  1940.  And 
in  1932  Mr.  Kaneichi  Nii,  who  is  the  father  of 
the  Plaintiff  in  this  case,  bought  the  property 
under  an  agreement  of  sale,  in  December,  1932. 
B}'  that  I  mean  the  early  j)art,  he  bought  it  under 
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an  agreement  of  sale,  and  then  in  December,  1932, 
lie  [9]  got  title  to  the  property.  He  purchased 
otJier  property  in  Waipahu  at  about  the  same  time. 

I  will  prove,  your  Honor,  that  the  Plaintiff  is 
tlic  only  son  of  Kaneichi  Mi.  Kaneichi  Mi  was 
a  highly  successful  business  man  in  Waipahu; 
that  he  in  1921  returned  to  Japan  and 

The  Court:     ''He"  being  what,  the  son? 

Mr.  Kashiwa:     The  father. 

Tlie  Court:  You  will  help  me  if  you  will  add 
'' father"  and  **son"  because  I  can't  keep  these 
names  straight. 

Mr.  Kashiwa:  The  father  returned  to  Japan  in 
1921  and  built  an  immense  home  there  for  himself 
and  acquired  a  lot  of  property  in  Japan.  He  came 
back  after  that  and  started  another  store,  this 
being  the  present  Mi  store  by  the 

Mr.  Gross:  If  the  Court  please,  I  hate  to  in- 
terrupt Counsel.  I'd  like  to  have  this  witness  ex- 
cluded while  Counsel  is  making  his  opening  state- 
ment. The  witness  is  now  sitting  on  the  witness 
.stand. 

The  Court:     Overruled.    Go  ahead. 

Mr.  Kashiwa:  And  in  1921  the  store  which  is 
now  there,  now  owned  by  the  Plaintiff,  was  started 
agnin.  And  in  1928  Shoso  Mi  just  graduated  from 
the  elementary  school  at  Waipahu,  and  he  de- 
cided to  go  ahead  with  his  studies,  but  that  due 
to  his  father's  inducement  not  to  go  ahead  with 
his  studies — he,  in  fact,  had  registered  for  higher 
education  at  the  Kalakaua  Junior  High  School  here 
to  enter  the  ninth  grade   and  thereafter   [10]    go 
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into  college.  At  that  time  there  was  no  ninth  grade 
at  Waipahu.  He  wanted  to  go  through  high  school 
and  to  college;  he  wanted  to  be  some  sort  of  a  doc- 
tor. But  due  to  his  father's  inducement — and  at 
about  that  time  they  lost  their  favorite  salesman — 
the  father  induced,  in  fact,  went  ahead  and  bought 
this  child  who  was  about  16  or  15  a  valuable  auto- 
mobile just  to  induce  him  to  stay  home  and  work 
at  the  store  with  no  compensation  or  wages,  on 
the  promise  that  everything  he  had  in  Hawaii,  when 
he  left  Hawaii  for  the  mainland,  will  be  his;  and 
furthermore,  if  in  case  he  died,  everything  will  be 
his  anyway,  he  being  the  sole  son  also. 

I  will  show  your  Honor  that  there  was  even  a  will 
executed  to  carry  out  all  the  intentions. 

And  in  1933,  after  this,  Nii  worked  in  the  store 
for  about  five  years.  Nii  was  then  just  over  20. 
The  Plaintiff's  son  was  just  over  20,  and  the  store 
was  turned  over  by  the  father  to  the  son  by  duly 
executed  bill  of  sale.  And  from  then  on  the  father, 
who  was  ill  at  that  time  with  high  blood  pressure, 
had  all  intentions  of  going  to  Japan  as  soon  as 
the  son  was  fully  capable  of  handling  the  business. 
He  had  enough  property  to  take  care  of  him  for  the 
rest  of  his  life. 

The  store  was  transferred,  and  from  the  veiy 
time  the  store  was  transferred — before  that,  I  will 
go  back.  The  store  was  transferred  in  1933.  In. 
1932,  while  the  property  was  still  under  an  agree- 
ment of  sale,  the  property  in  dispute,  many  [11] 
improvements  were  made  on  the  property  so  that 
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income  could  be  increased,  and  the  purpose  of  that 
was  so  that  when  the  father  returned  to  Japan  and 
the  son  and  his  wife,  whom  he  had  just  before 
gotten  from  Japan — and  this  was  known  as  a 
matched  marriage — the  son  and  the  new  wife  would 
be  able  to  get  along  when  these  improvements 
were  put  on.  And  after  the  store  was  turned  over 
the  father  gave  the  son — in  fact,  Mr.  Mi,  the  son, 
collected  all  the  rentals  from  the  property,  the 
property  in  question,  and  he  paid  everything,  taxes, 
income  taxes,  gross  income  taxes,  and  rental  prop- 
erty taxes.  Those  are  matters  of  record  which 
I  will  show  your  Honor.  And  he  exercised  every- 
thing that  an  owner  should  exercise  of  the  prop- 
erty. 

The  father  had  no  lawyer  but  he  dealt  with  an 
accountant  called  Omurei,  who  was  not  an  attorney. 
And  there  was  full  intention  to  turn  everything 
over  to  the  son.  But  suddenly  the  eldest  sister  of 
tliv^  son,  his  eldest  daughter,  who  was  then  in  Ja- 
pan, got  very  ill  and  he,  the  father,  and  the  mother, 
suddenly  had  to  leave  for  Japan.  And  they  there- 
after did  not  come  back  to  the  Territory. 

Now,  I  will  show  your  Honor  that  there  was 
a  liill  of  sale  made  when  the  father  went  to  Omu- 
rei. the  accountant;  he  had  that  made.  And  the 
father  told  us  that  due  to  the  fact  that  all  the  ren- 
tals were  permitted  to  be  collected  after  the  father 
went  back  to  Japan,  that  he,  the  Plaintiff,  in  fact 
thought  [12]  that  everything  had  been  changed  to 
jiis   name,   the   store   with   the   sale,   all   the   legal 
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papers  thrown  in  there  in  the  safe.  And  in  about 
1938  he  first  discovered  that  the  land  in  question 
WIS  not  yet  changed  into  his  name.  And  so  he  had 
powers  of  attorney  drawn  and  sent  to  Japan.  The 
powers  of  attorney  are  in  the  record  of  this  cause 
now. 

Now,  right  through  the  period  from  1935  to  1941 
lie  did  everything  to  show  that  he  was  the  benefi- 
cial owner  of  the  property,  the  owner  of  the  prop- 
erty. Now,  in  1941,  he  suddenly  had  to  leave  for 
Japan.  That  was  in  June.  We  will  show  by  National 
Service  records,  that  is,  by  Selective  Service  Records, 
why  he  had  to  leave,  and  permission  was  granted  to 
the  Plaintiff  to  leave  the  Territory  by  the  Waipahu 
board,  six  months'  leave.  And  he  left  for  Japan  as 
soon  as  he  could.  And  as  soon  as  he  got  there  things 
got  pretty  bad.  The  freeze  came  in  about  August  of 
that  year.  And  he  intended  to  come  back  very  soon 
but  at  the  time  he  wanted  to  come  back  he  discovered 
that  no  boats  were  coming  this  way.  That  he  was  in- 
formed. We  still  have  a  letter  which  we  will  introduce 
in  evidence  to  the  effect  that  the  last  boat  was  avail- 
able through  the  Philippines  and  then  Shanghai,  but 
there  w^as  no  guarantee  of  ever  getting  to  Hawaii. 
And  he  did  not  go  on  that  trip,  but  we  will  show 
that  lie  made  every  effort  to  get  back  to  his  lawful 
residence  in  the  Territory  of  Hawaii. 

.Vnd  in  1947,  the  latter  part  of  November,  just 
a  short  [13]  time  prior  to  the  filing  of  this  suit, 
he  returned  to  the  Territory.  I  forgot  to  mention 
tile  fact  that  he  was  born  at  Waipahu. 

The  Court:     Very  well.    Swear  the  witness. 
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HENRY  JINICHI  TSUMOTO, 

a  witness  in  behalf  of  the   Plaintiff,  being  duly 
sworn,  testified  as  follows: 

Direct  Examination 

The  Court:  What  is  your  name?  State  your 
nam.e,  age,  residence,  occupation  and  citizenship? 
Speak  loud  enough  so  everybody  can  hear  you. 

The  Witness:     Henry  Jinichi  Tsumoto. 

The  Court:  How  do  you  spell  your  middle 
name  ? 

The  Witness :    J-i-n-i-c-h-i. 

The  Court:     How  old  are  you? 

The  Witness:     Forty-eight. 

The  Court:     Where  do  you  live? 

The  Witness:     1350  Dillingham  Boulevard. 

The  Court:     What  is  your  occupation? 

The  Witness :    Lumber  business. 

The  Court :     What  is  the  name  of  your  business  ? 

The  Witness :     Kalihi  Lumber. 

The  Court:  And  of  what  country  are  you  a 
citizen  or  subject?  [14] 

The  Witness:     American. 

The  Court:  Exclusively?  Only?  Are  you  a  citi- 
zen of  the  United  States  only? 

The  Witness:     Yes. 

The  Court:     Take  the  witness. 

Mr.  Gross :     Is  he  a  citizen  of  the  United  States  ? 

The  Court:     Yes,  he  said  he  was,  and  only. 

Mr.  Kashiwa:  Your  Honor,  at  this  time,  in 
order  to  get  over  the  first  obstacle  in  this  case, 
I'd  like  to  offer  in  evidence — this  has  no  connec- 
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(Testimony  of  Henry  Jinichi  Tsumoto.) 
tion  with  this  witness — if  it  weren't  for  this,  there 
is  no  use  of  continuing  this  case,  that  is,  that  a 
claim  was  filed  with  the  Office  of  the  Alien  Prop- 
erty Custodian  in  this  case  on  December  2,  1947. 
I  liave  shown  Mr.  Gross  a  copy  of  the  letter. 

Mr.  Gross:  He  just  showed  it  to  me  now,  I 
am  willing  to  admit  this  document  in  evidence 
without  stipulating  that  it  proves  that  the  claim 
has  been  filed.  It  proves  that  he  received  a  com- 
munication from  our  office;  that  any  document 
l)urporting  to  be  a  claim — that  the  copy  of  the 
claim  is  not  attached  to  the  letter  itself.  If  he 
would  attach  a  copy  of  the  claim  to  the  letter,  I 
would  be  willing  to  stipulate  to  that. 

Mr.  Kashiwa:  I  will.  (Handing  a  document  to 
Mr.  Gross.) 

Mr.  Gross:  Do  you  want  these  to  be  marked  as 
Plaintiff's  Exhibit  1  for  identification?   [15] 

Mr.  Kashiwa:  Yes.  Instead  of  the  original  of 
thf  letter  going  in,  I  have  an  exact  typewritten 
c(tpy  of  that.  May  I  substitute  this  typewritten 
co])y  of  the  letter? 

]\rr.  Gross:  After  we  have  had  an  opportunity 
to  compare  it,  no  objection  to  a  substitute.  I'd  pre- 
f(^v  a  photostatic  copy,  if  the  Court  please. 

'Hie  Court:  An  accurate  copy  will  do.  The 
orioiual  may  be  marked  and  the  copy  of  the  claim 
as  one  exhibit.  And  you  will  have  leave  to  with- 
draw the  original,  which  apparently  is  a  reply  from 
the  Alien  Property  Custodian,  and  substitute  there- 
for an  accurate  copy. 
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Mr.  Kashiwa:     Yes,  your  Honor. 

The  Court:  And  the  same  will  be  what,  Mr. 
Clerk? 

Mr.  Kashiwa:  At  the  same  time  I  make  a  sub- 
stitution. 

The  Court:  AYell,  subject  to  check  it  may  be 
substituted.  But  the  original  is  the  one  that  be- 
comes marked.  And  the  same  becomes,  Mr. 
Clerk 

The  Clerk:  Is  this  for  identification  or  as  an 
exhibit? 

The  Court:     Received  in  evidence. 

The  Clerk :     Plaintiff  ^s  Exhibit  * '  A. " 

(The  document  referred  to  was  received  in 
evidence  as  "Plaintiff's  Exhibit  A.") 

Mr.  Gross :  Mr.  Kashiwa,  do  you  think  it  would 
make  for  easier  reference  if  we  marked  each  one 
of  these  sheets  ''A-1,"  ''A-2,"  "A-3,"  and  so  forth? 

The  Court:  Apparently  you  are  not  familiar 
with  my  system.  Nobody  marks  it  except  the  Clerk. 
He  is  the  one  that  has  got  to  keep  the  record. 
And  in  the  instance  where  you  have  a  series  of 
things,  like  15  or  20  photographs,  you  can  let  us 
know  in  advance  that  you  propose  to  offer  a  series, 
and  then  the  Clerk  will  be  prepared  to  give  them 
a  series  marking.  But  the  Clerk  controls  the 
marking.    That  is  Exhibit  ''A"? 

The  Clerk:     Yes,  your  Honor. 

The  Court:  Have  you  labeled  it  one  and  one  or 
two  ? 
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The  Clerk:  I  Avas  just  going  to  ask  you  if  you 
^vant  the  reply  letter  to  the  claim 

The  Court:  I  should  think  the  copy  of  the  claim 
should  be  ''A-V  and  the  reply  "A-2." 

The  Clerk:     I  will  so  mark  them. 

The  Court:     All  right. 

(The  documents  previously  marked  and  re- 
ceived as  '' Plaintiff's  Exhibit  A"  were  re- 
marked  and   received   in   evidence    as    "A-1" 

and  ''A-2.") 

[Printer's  Note:  Plaintiff's  Exhibits  A-1  and 
A-2  are  set  out  in  full  at  pages  402  to  409  of  this 
printed  Record.] 

The  Court:  Is  that  clear  to  everyone  now?  Copy 
of  the  Plaintiff's  claim  to  the  Alien  Property  Cus- 
todian is  Exhibit  '^A-l,"  and  the  Custodian's  reply 
is  "A-2."   All  right.   Proceed. 

Q.  (By  Mr.  Kashiwa) :  Mr.  Tsumoto,  where 
were  you  born?  [17]  A.     Kona,  Hawaii. 

Q.     Did  you  ever  live  in  Waipahu? 

A.     Yes. 

Q.  When  did  you  move  from  Kona  to  Wai- 
])ahu?  A.     A  long  time,  six  years  old. 

Q.     What  year  were  you  born? 

A.     1899. 

Q.  And  six  years  after  that  you  went  to  Wai- 
])ahu  ?  A.     Yes. 

Q.     That  is  Waipahu  of  this  Island? 

A.     Yes. 
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Q.  Since  you  moved  to  Waipahii  when  you  were 
six  years  old,  how  long  did  you  reside  there? 

A.  After  that  I  going — my  mother  is  die  and  I 
going  back  with  father  to  Japan,  about  six  year, 
living  in  Japan  and  then  come  back  again  to  Wai- 
pahu. 

Q.  How^  old  were  you  when  you  went  back  to 
Japan? 

Mr.  Gross :  If  the  Court  please,  I  am  sorry  that 
I  still  haven't  been  able  to  get  the  witness'  answer 
to  the  question.  It  was,  how  long  did  he  live  in 
Waipahu?  I  got  when  he  went  to  Japan  and  he 
lived  in  Waipahu,  but  I  don't  understand  what 
his  answer  is  yet.  I  don't  want  to  make  a  motion 
to  strike.   I'd  just  like  to  get  the  answer. 

The  Court:  Well,  all  I  know  is  that  he  was 
born  in  Kona,  went  when  he  was  six  years  old  to 
live  in  Waipahu,  after  which  [18]  time  his  mother 
died  and  he  then  went  to  Japan,  went  to  Japan 
with  his  father  for  a  time,  returning  to  Waipahu. 
That's  all  he  said  so  far. 

Q.     How  old  were  you  when  your  mother  died? 

A.     Six  years  old. 

Q.  Your  mother  died  when  you  were  six  years 
old  ?  A.     Yes. 

Q.     That  is  when  you  came  to  Waipahu? 

A.     Yes. 

Q.  Is  that  the  same  year  that  you  went  back 
to  Japan?  A.     Yes.  i 

Mr.  Gross:  If  the  Court  please,  I  am  afraid  I 
am  going  to  have  to  object  to  this  entire  line  of 
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questioning.  I  should  like  to  state  that  as  far  as 
rny  understanding  of  the  issues  involved  in  this 
ease  is,  they  are  as  follows:  that  in  1947  the  Office 
of  Alien  Property  vested  a  piece  of  real  estate; 
in  the  same  year  a  suit  was  filed  under  Section  9 
of  the  Trading  With  the  Enemy  Act  claiming  that 
t]ie  real  estate  did  not  belong  to  the  vestee  but  be- 
loimed  to  the  vestee 's  son,  the  Plaintiff.  I  cannot 
see  the  materiality  or  the  relevancy  or  any  other 
pertinency  of  a  stranger  to  these  proceedings  tes- 
tifying as  to  when  his  mother  died,  how  long  he 
lived  in  Waipahu,  how  they  are  related  subjects. 

The  Court:  Well,  there  is  no  relevancy  except 
that  it  is  background  material.  [19] 

Mr.  Kashiwa:  That  is  all,  your  Honor,  to  show 
that  he  is  familiar  with  the  situation. 

The  Court:     Proceed. 

Q.  You  said  that  you  went  to  Japan  when  you 
were  six  years  old?  A.     Yes. 

0.  Then  when  you  moved  from  Kona  to  Wai- 
])ahu,  how  long  did  you  stay  in  Waipahu  before 
going  to  Japan? 

A.  Just  a  couple  of  months,  that's  all.  And 
th(^n  after  13  years  old  I  come  back  from  Japan 
and  I  live  in  Waipahu  about  1921  or  '22.    I  stay 

that  long. 

Q.  You  stayed  in  Waipahu  up  until  1921  or 
1922?  A.     Yes. 

Q.     And  then  where  did  you  go? 

A.     And  then  Honolulu. 
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Q.  And  after  1921- '22  you  have  been  in  Hono- 
lulu continuously?  A.     Yes. 

Q.     How  many  times  have  you  been  married*? 

A.     Twice. 

Q.     Who  was  your  first  wife? 

A.     Mr.  Mi's  sister. 

Q.     You  mean  Shoso  Mi's? 

A.     Yes,  Shoso  Mi's  sister. 

Q.     And  whose  daughter  was  she?  [20] 

A.     Daughter  of  Kaneichi  Nii. 

Q.     Now,  when  did  you  get  married? 

A.  That  I  don't  remember  good,  but  I  was 
about  22  years  old. 

Q.     What  was  her  name  ? 

A.     Jinichi  Tsiunoto. 

Q.     No,  her  name?  A.     Hatsuko  Mi. 

Q.     How  long  did  you  live  with  Hatsuko  Mi? 

A.     From  the  time  to  1931  I  live  with  her. 

Q.     What  happened  in  1931? 

A.     She  w^as  sick  and  go  back  to  Japan. 

Q.     Did  you  go  back  with  her?  A.    Yes. 

Q.     How^  long  did  you  stay  in  Japan? 

A.  I  stay  about  three  months,  two  months,  I 
think. 

Q.     And  did  she  come  back  Avith  you? 

A.     No,  she  stay  all  the  time. 

Q.     Did  you  know  Kaneichi  Mi? 

A.     Yes. 

The  Court:     That  is  the  father? 

Mr.  Kashiwa:     Yes. 
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Q.  Do  you  know  how  much  education  Shoso 
Niihad?  A.    Yes. 

O.     What  school?  [21] 

A.     Just  grammar  school. 

Q.     What   grammar   school?  A.     Waipahu. 

Q.  Did  he  go  to  junior  high  school  or  high 
school  % 

A.     Yes,  he  want  to  go  but  he  asked 

Mr.  Gross:  Just  a  minute.  I  think  the  answer 
is  not  responsive  to  the  question.  The  question 
wa?,  did  he  go  to  junior  high  school,  and  the  wit- 
noss  started  to  say,  I  think  he  wanted  to  go. 

Mr.  Kashiwa:     You  answer  yes  or  no. 

The  Court:     Do  you  understand  the  question? 

The  Witness:    Yes. 

The  Court:  All  right.  Just  answer  it  and  then 
explain  it  later  if  you  need  to  explain  it.  The  ques- 
tion, to  repeat,  as  I  understand  it,  is,  did  the  Plain- 
tiff Shoso  Nii  go  to  junior  high  school  or  high 
school  here? 

A.     No. 

Q.     Do  you  know  why?  A.    Yes. 

Mr.  Gross:  I  object  to  that  question  on  the 
grounds  that  it  is  irrelevant. 

The  Court:     Overruled. 

Mr.  Gross:  And  it  calls  for  a  conclusion.  How 
can  this  witness  state  why  this  man  Shoso  Mi 
difhi't  go  to  high  school?  He  may  not  have  gone  to 
hiah  school  for  any  number  of  reasons.  [22] 

The  Court:     He  says  he  knows.    He  is  testify- 


190  Shoso  Nil  vs. 

(Testimony  of  Henry  Jinichi  Tsumoto.) 
ing  under  oath.    Proceed.    The  answer  to  the  ques- 
tion was  Yes. 

Q.     Why   didn't   he   go   to   junior   high   school? 

A.  His  father  is  very  weak  and  he  want  to 
help  him  in  store  work. 

Q.  Now,  after  Shoso  Nii  graduated  from  ele- 
mentary school  in  the  eighth  grade,  what  did  Shoso 
Xii  do  ?  A.     He  helping  in  store. 

Q.     What  store?  A.     His  father's  store. 

Q.     AVhat  was  the  name  of  that  store? 

A.     Kaneichi  Nii  Store. 

Q.     And  where  was  that  store  situated? 

A.     Middle  of  Waipahu  City,  Waipahu  Town. 

Q.     Is  the  store  in  the  same  location  now? 

A.    Yes. 

Q.  With  relation  to  the  plantation  store,  where 
is  it  i?  A.     What  means  that? 

Q.  With  relation  to  the  Waipahu  plantation 
store,  where  is  the  Kaneichi  Mi  Store? 

A.     You  mean  the  location? 

Q.     Yes. 

A.  It  is  a  couple  hundred  feet — no,  a  couple 
thousand  feet  away  from  the  Waipahu  store  to 
the  town  side. 

Q.     Was  it  on  the  main  highway  there?  [23] 

A.     Yes. 

Q.  Now,  what  hours  was  this  store  open  from 
in  the  morning  to  night? 

Mr.  Gross:  If  the  Court  please,  how  can  this 
witness  testify  of  his  own  knowledge  what  hours 
the  store  was  open  unless  he  was  personally  there 
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all   the   time?    I  have  no  objection  to  this  back- 
ground material  but  I  think  that  we  are  just  load- 
ing the  record  with  a  lot  of  material  that  does  not 
bear  on  the  issues  of  this  case. 

The  Court:  Well,  his  method  of  knowing,  if 
he  does  know,  is  something  you  can  test  out  on 
cross-examination.  All  the  witnesses  are  presumed 
to  answer  as  of  their  own  knowledge, — and  the  wit- 
ness is  under  oath — as  of  their  own  knowledge  as 
to  what  they  know.  I  presume  when  they  answer 
the  questions  they  profess  to  be  claiming  that  they 
Iviiow  what  they  are  talking  about.  If  they  don't, 
T  ].)resume  that  they  will  answer  that  they  don't 
know.  So  that  you  will  have  your  right  to  cross- 
examine  on  that  subject.  And,  therefore,  the  ob- 
jection is  overruled. 

A.  Open  about  six  o'clock  and  about  11-12 
o'clock,  at  night  eleven  o'clock,  I  think,  sometimes 
about  twelve  o'clock  late,  because  I  not  all  the  time 
there  but  once  in  a  while  I  went  there  and  look  and 
see. 

Mr.  Gross:  Now  I  make  a  motion  to  strike  on 
the  grounds  of  his  own  answer.  He  wasn't  there 
all  the  time.  He  stated,  [24]  he  went  there  once 
in  a  while  to  look-see. 

The   Court:     Overruled. 

Q.     You  said  six  o'clock  in  the  morning? 

A .     Morning. 

Q.  Now,  do  you  know  the  property  which  is  in- 
volved in  this  case?  A.     Yes. 

Q.     Where  is  that  situated? 
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A.  That  is  Waipahu,  is  in  the  middle  of  the 
town,  Ewa  side  by  the  river. 

Q.     Is  there  a  new  highway  at  Waipahu  now? 

A.     Yes. 

Q.  Now,  with  relation  to  the  old  highw^ay  and 
tlie  neW'  highway,  where  is  this  property! 

A.  Is  between,  between  the  new  highway  and 
old  highway. 

Q.  Is  there  a  road  going  between  the  two  high- 
^s^ays  ? 

A.  Not — yes,  one  side  is  the  river  and  one  side 
is  the  Waipahu  river.  I  don't  know  what  is  the 
name  but  there  is  a  river  crossing  there  by  the 
property. 

Q.  Would  you  go  to  the  blackboard  there  and 
show  us  with  relation  to  the  two  new  highways 
Avliere  this  property  is?  A.    Yes. 

Q.  By  a  new  highway  I  mean  the  Farrington 
Highway. 

A.  Yes.  This  is  the  new  highway  (indicating 
on  blackboard)  and  this  is  the  old  highway.  [25] 

Q.     All  right.  A.     This  is  the  new  highway. 

Q.     Will  you  mark  that  ''A"? 

A.     "A."  That  is  new. 

Q.     AVhere  is  tlie  old  highway? 

A.  Old  highway,  this  one.  (Writing  on  ])lack- 
board.) 

Q.     What  is  this  street  over  here? 

A.  This  is  Waipahu  main  street,  old  main  strc^et. 
That  is  Maunaloa  Road. 

Q.     Will  you  mark  that  "  C "  ?  A.     '  T. " 
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Q.  And  you  mentioned  about  a  river.  Where  is 
the  river?  A.     This  is  the  river.  (Indicating.) 

Q.     Is  that  the  Waipahu  River  you  mean? 

A.     Yes. 

Q.  Write  ''river"  there.  That's  all.  And  that 
block  you  put  there,  that  is  the  property? 

A.    Yes. 

Q.  All  right.  Now,  you  remember  when  Mr. 
Kaneichi  Mi  bought  that  property? 

A.     That  I  don't  know,  what  time  they  bought  it. 

Q.  But  do  you  know  of  the  fact  that  he  did  buy 
it  ?  A.     Yes,  I  know  he  buy  it. 

Q.  Now,  at  the  time  he  bought  that  property, 
there  were  houses  on  it?  [26] 

A.     One  house,  I  think. 

Q.  Now  how  many  houses  are  there  on  that  prop- 
erty? 

A.     I  am  not  sure  but  about  three  or 

Q.  All  right.  Did  you  have  anything  to  do  with 
the  building  of  those  other  houses? 

A.     What  is  that? 

Q.  Did  you  have  anything  to  do  with  the  build- 
ing of  the  other  houses  on  the  property? 

A.     Yes,  I  sell  him  his  materials. 

Q.     You  mentioned  that  you  were  a  lumber  man  ? 

A.     Yes. 

Q.    AVere  you  in  the  business  at  that  time? 

A.  At  that  time  in  lumber  but  not  too  much,  just 
firewood  and  lumber. 

Q.     Now,   at  that  time  where  was  this   lumber 
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which  was  used  to  build  these  houses  and  which  you 

sold  to  him  obtained  ? 

A.  That  is,  the  lumber  is  used  lumber  bought 
from  Schofield. 

Q.     Who  got  it  from  Schofield? 

A.    Woolley  Contractors. 

Mr.  Gross:  May  I  repeat  my  objections  to  this 
entire  line  of  questions,  if  the  Court  please  ?  Where 
he  acquired  the  lumber  that  he  sold  to  Mr.  Kaneichi 
Nii  is,  I  think,  pretty  far  afield  from  the  issues  of 
this  law  suit.  I  move  to  strike  the  testimony.  [27] 

The  Court:     Overruled. 

Q.     Now,  were  you  ever  paid  for  that  lumber? 

A.  That  is  long  time — rate  I  get  from  Shoso 
Nii 


Q.     What  year  was  that? 

A.     That  was  about  three  or  four  years  later. 

Q.     Shoso  Nii  paid  you? 

A.     Yes,  he  paid  me. 

Q.  Do  you  know  why  Mr.  Nii  went  back,  Mr. 
Kaneichi  Nee,  the  father,  went  back  to  Japan  in 
1935?  A.     Yes. 

Q.     Why  did  he  go  back  ? 

A.  He  was  very  weak  and  he  got  property  in 
Japan.  That  is  why. 

Q.     Was  your  wife  in  Japan?  A.     Yes. 

Q.  After  1935  when  the  father  went  ])ack  to 
Japan,  who  took  care  of  that  property  near  that 
Waipahu  River? 

A.     Shoso  Nii  took  care  of  that. 


\ 
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Q.  Do  you  know  who  collected  the  rentals  for 
the  property?  A.     Yes. 

Q.     Who  did?  A.     Shoso 

Mr.  Gross:    If  the  Court  please, 

The  Court:     Wait  a  minute.  [28] 

Mr.  Gross:  I'd  like  to  ol)jeet  to  that.  Counsel 
has  not  laid  any  foundation  for  this  man  to  be  able 
to  testify  that  he  knows  who  collected  the  rents  for 
the  property. 

The  Court:  He  asked  him  if  he  knew.  He  said 
Yes. 

Mr.  Gross:     All  right.  I  will  withdraw  that. 

The  Court:     Repeat  the  question. 

(The  reporter  read  the  last  question.) 

The  Court:     Answer  the  question. 

A.     Shoso  Nii  collected. 

Mr.  Kashiwa:    No  further  questions. 

The  Court:     Cross-examination? 

Mr.  Gross:  If  the  Court  please,  for  the  purpose 
of  the  record  I'd  like  to  renew  at  this  time  my  mo- 
tion to  strike  all  of  the  testimony  of  this  witness  on 
the  grounds  that  it  is  incompetent,  irrelevant  and 
immaterial,  particularly  immaterial  to  the  issues 
raised  by  the  pleadings  here. 

The  Court :  That  may  be,  but  I  presume  it  is  go- 
ing to  be  connected  up  on  the  theory  that  I  dorrt 
know  the  whole  case  at  the  moment,  and  I  can't  see 
where  it  fits  into  the  picture,  but  it  may.  I  will  deny 
the  motion.  You  may  renew  it  later  if  it  apj)ears 
more  clearly  on  the  whole  picture  ])efore  the  Court 
as  being  irrelevant.  Before  the  cross-examination,  it 
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is  almost  ten  o'clock,  and  I  will  take  a  short  recess. 

(A  short  recess  was  taken  at  10:00  a.m.) 

After  Recess.  [29] 
The  Court:     Cross-examination? 

Cross-Examination 

By  Mr.  Gross: 

Q.  Mr.  Tsumoto,  what  is  your  relation  to  the  Nii 
family  again? 

A.  Nii,  Nil's  daughter  is  my  wife,  was  before, 
the  first  wife  is  Nil's  daughter. 

Q.  You  mean  Shoso  Nii  would  then  be  your 
brother-in-law  ? 

A.     No.  Shoso  Nii  is  my  wife's  sister's  brother. 

Q.     Your  wife 

The  Court:  The  first  wife  v.as  the  Plaintiff's 
sister. 

Q.  So  at  one  time  Shoso  Nii  was  your  ])rother- 
in-law,  is  that  correct?  A.     Yes. 

Q.     How  long  have  you  known  the  Nii  family? 

A.     A  long  time. 

Q.     You  are  good  friends,  aren't  you? 

A.    Yes. 

Q.     When  did  you  first  hear  about  this  law  suit? 

A.     What  is  that? 

Q.     When  did  you  first  hear  about  this  law  suit? 

A.     I  can't  understand  what  you  mean  that. 

Q.  Your  answer  is  you  don't  understand  the 
question,  is  that  it?  [30]  A.     Yes. 
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Q.  Would  you  like  to  have  the  question  repeated 
in  Japanese?  A.     Yes. 

The  Court :     It  will  not  be  allowed. 

Mr.  Gross:  I  submit,  if  the  Court  please,  that 
the  question  does  not  require  any  high  degree  of 
comprehension.  I'd  like  the  Court  to  instruct  the 
witness  to  answer  the  question. 

The  Court :     Repeat  the  question  to  the  witness. 

(The  reporter  read  the  last  question.) 

The  Court:     Do  you  understand  that  question? 

The  Witness:     No. 

The  Court:  What  is  it  about  the  question  that 
you  don't  understand,  is  it  the  words  "law  suit"? 

The  Witness:     Yes. 

The  Court:     It  is  this  case. 

The  Witness:     Oh,  case. 

The  Court:  Now  you  understand  that?  It  is  this 
case.  Can  you  answer  the  question?  When  did  you 
first  hear  about  this  case  ? 

The  Witness:     Here? 

The  Court:     This  case  that  is  on  trial  now. 

The  Witness:     A  couple  months  ago. 

Q.     Who  told  you  about  the  case? 

A.     Nii  told  me,  Shoso  Nii.  [31] 

Q.  Have  you  discussed  this  case  with  Mr.  Shiro 
Kashiwa  ? 

The  Court :  What  is  the  word  that  bothers  you  ? 
Is  it  "discussed"? 

The  Witness :     Disgusted  ? 
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The  Court:  No,  not  "disgusted'';  ''discussed," 
talked  to.  Please  make  your  question  simpler. 

Q.  Your  answer  is  that  you  have  talked  to  Mr. 
Shiro  Kashiwa  about  this  case?  A.     Yes. 

Q.  When  did  you  first  talk  to  Mr.  Shiro  Kash- 
iwa about  this  case '?  A.     A  couple  months  ago. 

Q.  How  often  did  you  talk  to  Mr.  Shiro  Kash- 
iwa about  this  case? 

A.  That  is  hard  to  say  because  once  in  a  while — 
see,  not  every  time. 

Q.  Did  you  talk  to  Mr.  Shiro  Kashiwa  about 
this  case  two  times  ? 

A.     About  two,  three  times. 

Q.     More  than  three  times  ? 

A.     About,  not  more  than  three. 

Q.     Not  more  than  three  times  ?  A.     Yes. 

Q.  I  call  your  attention  to  the  diagram  which 
you  have  drawn  on  the  blackboard  showing  the  loca- 
tion of  the  property  [32]  and  ask  you  if  you  ever 
drew  that  diagram  before? 

A.     I  didn't  draw  before. 

Q.     Did  Mr.  Kashiwa  draw  that  diagram  for  you? 

A.     No,  I  did  that. 

Q.  This  is  the  first  time  that  you  ever  have 
drawn  a  diagram  showing  that  property? 

A.  Yes,  I  know  the  property  where  is.  I  remem- 
ber that. 

Q.  Then  your  answer  is  that  this  is  the  first  time 
that  you  have  ever  drawn  a  diagram  of  the  prop- 
erty, is  that  correct? 

A.     Yes,  yes,  is  the  first  time. 
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Q.  How  many  years  were  you  married  to  the  sis- 
ter of  Shoso  Nii,  Hatsuko? 

A.  Nineteen,  about.  I  was  about  22  years  old 
and  then — about  ten  years,  I  think,  ten  or  twelve 
years,  I  think.  I  don't  remember  t^ood.  Anyway,  she 
going  back  in  1931  to  Japan. 

Q.  Were  any  children  born  to  you  as  the  result 
of  that  marriage? 

The  Court:  You  understand  that  one,  don't  you? 
Did  you  have  any  children  by  your  first  wife  ? 

The  Witness :     No,  no  children. 

The  Court:  It  is  neither  here  nor  there,  but  I 
have  got  to  find  out,  to  satisfy  my  own  mind,  were 
you  divorced  from  your  first  wife  or  did  she  die? 

Mr.  Gross:  She  is  still  alive,  the  way  I  under- 
stand it. 

The  Court:  Were  you  divorced  from  your  first 
wife  or  did  [33]  she  die? 

The  Witness :     She  not  die  but  divorced. 

The  Court:     All  right. 

Q.  For  the  purpose  of  the  record,  when  were 
you  divorced  ? 

A.     Divorced  in  1936,  I  think. 

Q.     In  1936?  A.     Yes. 

Q.  You  stated  on  direct  examination  that  you 
knew  the  store  hours  of  the  Nii  store? 

A.     Yes. 

Q.  Were  you  always  out  there  at  the  store  dur- 
ing all  of  the  time  that  it  opened  and  closed? 

A.  No,  once  in  a  while  I  went  to  Waipahu,  be- 
cause next  to  this  my  father  living,  in  store,  too,  so 
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I  ^Yas  all  the  time  there,  not  all  the  time  but  once 

in  a  while — see? 

Q.     By  ''once  in  a  while"  what  do  you  mean? 

A.  Because  father  living  next  to  his  store,  so  I 
went  up  there,  and  my  father  living  next  to  his 
store.  The  stores  is  close. 

Q.  What  is  the  year  in  which  you  married  Hat- 
suko  Nii? 

A.  That,  I  forget  that.  T  don't  remember  that, 
what  year. 

Q.  Try  to  give  us  your  best  recollection  of  your 
first  marriage,  the  year.  [34] 

A.  I  was  22  at  that  time,  that  is  why  I — maybe 
21  or  22.  I  no  remember  good  that  because  matched 
marriage. 

Q.  Your  answer  is  that  you  can't  remember  the 
year  in  which  you  were  married  to  Hatsuko,  is  that 
your  answer? 

A.  Yes.  I  don't  know  what  year.  I  can't  remem- 
ber that. 

Q.  How  old  was  Shoso  Nii  at  the  time  that  you 
married  Hatsuko? 

A.     Oh,  at  that  time  he  was  very  young. 

Q.     How  old,  if  you  know  ? 

A.     About  seven,  eight  years,  I  think. 

Q.     And  how  old  was  Shoso  Nii  when  you  and  ^^ 
his  sister  were  divorced?  ^| 

A.  That  is  1936  I  divorced.  I  don't  know  what 
year,  how  old  he  was. 

Q.  What  is  your  best  estimate  of  Mr.  Shoso 
Nil's  age  at  the  time  you  divorced  his  sister? 
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J 


Tom  C.  Clark  201 

(Testimony  of  Henry  Jinichi  Tsumoto.) 

A.  The  age  is — I  don't  know  very  sure  but 
about 

Mr.  Kashiwa:  Your  Honor,  ma}^  the  witness  be 
instructed,  if  he  wants  to  do  so,  to  su))tract  and  add, 
that  he  may  do  so? 

The  Court:  Certainly.  He  doesn't  need  a  pencil 
and  piece  of  paper  to  do  that  subtracting.  He  is  in 
the  lumber  business. 

Mr.  Kashiwa:     Have  you  got  a  pencil? 

The  Witness:     I  don't  know.  [35] 

The  Court:  Well,  look — you  were  born  in  1899; 
you  said  you  were  about  22  when  you  married  the 
girl. 

The  Witness :  Yes. 
I  The  Court:  You  were  married  for  about  ten 
'  years.  You  said  that  the  son  or  the  brother  of  the 
I  girl  you  married  was  seven  or  eight  years  old  at  the 
time  you  married  the  girl.  The  question  is,  how  old 
was  he  when  you  were  divorced? 

The  AVitness:  Just  roughly  he  is  about  22,  I 
guess,  that  divorced 

Q.  So  Shoso  Nii  was  22  years  old  when  you  di- 
vorced his  sister? 

A.  That's  right.  I'm  not  sure  exactly  the  age, 
I'm  not  sure.  I  don't  remember  that. 

Q.    How  long  have  you  been  in  business? 

A.     Oh,  about  more  than  20  years. 

Q.  You  have  been  pretty  successful  at  it,  have 
you  not?  Have  you  been  successful  in  the  business? 

The  Court  (to  the  witness) :     Don't  look  at  me  all 
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the  time.  If  you  don't  understand  the  question,  ask 

him. 

A.     I  don't  understand  that. 

Q.  You  have  to  add  figures  iri  your  business, 
A.     Oh,  sometimes,  sometimes  not. 

Q.  You  have  to  add  figures  in  your  business, 
don't  you?  Do  you  have  to  add  figures  in  your  busi- 
ness? A.     Yes,  that's  right.  [36] 

Q.  Would  you  like  to  try  to  inform  us,  then 
exactly  the  dates  that  you  married  Hatsuko  and 
when  you  were  divorced  and  the  ages,  if  you  know, 
of  the  Plaintiff  Shoso  Nii  when  you  married  his 
sister  and  when  you  divorced  his  sister? 

A.  I  can't  remember  that,  what  year  married 
and  what  year  divorced.  The  year  I  know  but  the 
divorce  is  maybe  1936,  March,  I  think.  I  don't  know. 

Q.     Did  she  divorce  you  or  did  you  divorce  her? 

A.     I  divorce  her. 

Q.     Where? 

A.  She  living  in  Japan.  I  living  here.  She  can- 
not come  back. 

Q.     Where  did  you  file  your  divorce  in  the  case? 

A.     Here. 

Q.     Over  here?  A.    Yes. 

Q.     Who  was  your  lawyer? 

A.  The  lawyer  is — I  forget  the  name.  Kai,  I 
guess — no,  not  Kai.  I  forget  the  name,  the  lawyer's 
name,  I  forget  that. 

Q.  You  testified  tliat  you  knew  why  Kaneichi 
Nii  went  back  to  Japan.  Will  you  state  upon  what 
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you  base  your  conclusion  that  you  knew?  Do  you 

understand  that  question? 

A.     He  is  going  back  in  1935. 

Q.     Why  did  he  go  back?  [37] 

A.     That  I  don't  know. 

Q.  You  testified  that  Kaneichi  Nii  had  property 
in  Japan?  A.     Yes. 

Q.     How  do  you  know  that? 

A.  I  know,  I  hear  from  him  all  the  time  and  I 
saw  that  w^hen  I  go  back  at  that  time. 

Q.     What  did  you  see? 

A.     His  property,  his  property  and  house. 

Q.     How  did  you  know  it  was  his? 

A.     He — somebody  told  me. 

Q.     Who  told  you? 

A.  Japanese  people  taking  care  of  his  property. 
That's  who  told  me. 

Mr.  Gross:  If  the  Court  please,  I  at  this  time 
would  like  to  move  to  strike  all  of  the  direct  testi- 
mony of  this  witness  with  reference  to  the  owner- 
ship of  property  in  Japan  by  Kaneichi  Nii.  It  is 
obvious  from  his  cross-examination  that  it  is  ])ased 
purely  on  hearsay. 

The  Court:  Oh,  you  are  probal)ly  right,  but  it 
hasn't  anything  to  do  with  this  case,  that  the  man 
has  property  in  Japan.  It  is  probably  just  general 
information  picked  up. 

Mr.  Gross :     What  is  the  ruling  ? 

The  Court:     I  am  going  to  overrule  it. 

Q.  You  stated  on  direct  examination  that  you 
sold  some  [38]  old  lumber?  A.     Yes. 
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Q.  With  ^Yllich  to  build  those  houses  out  there, 
is  that  correct?  A.     Yes. 

Q.     When,  what  year?  A.     1932. 

Q.     What  month  in  1932? 

A.  Month,  I  don't  know;  I  don't  remember  the 
month,  but  I  know  is  1932. 

Q.     How  did  you  happen  to  know  1932  so  well? 

A.  Just — going  back  to  Japan  with  the  wife  in 
1931,  so  next  year.  That's  why  I  remember  that. 

Q.  The  year  after  you  went  back  to  Japan  you 
came  back  here? 

A.     Came  back  here,  and  then  I  sold  that. 

Q.     You  sold  what?  A.     The  lumber. 

Q.     The  lumber,  is  that  correct  ?  A.     Yes. 

Q.  Have  you  examined  your  business  records  to 
find  out  what  year  it  was  that  you  sold  this  lum])er? 

A.     No,  I  no  examine. 

Q.  Do  you  know  what  year  Mr.  Kaneichi  Nii 
bought  this  property?  [39] 

A.     That  I  don't  know. 

Q.  Didn't  you  testify  on  direct  examination  that 
you  did  know? 

A.  I  don't  know  that,  what  year  he  bought  it. 
Just  roughly  I  know  but  I  don't  know  exactly  when 
he  bought  it.  It  is  not  mine — see  ? 

The  Court:  He  didn't  so  testify.  He  just  said  he 
bought  it.  He  didn't  say  when,  according  to  my 
notes. 

Q.     Do  you  know  a  man  by  the  name  of  T.  Ota? 

A.     Yes. 

Q.     How  long  have  you  known  him? 
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A.     I  know  liim  a  very  long  time. 

Q.     Plave  yon  discussed  this  case  with  him? 

A.     That  T  don't  know. 

Q.     Did  you  understand  the  question? 

A.  You  mean  talk?  IS'o,  I  didn't  talk  with  him 
with  this  case. 

The  Court:     Did  not? 

The  Witness :    Not. 

Q.  Do  you  know  a  gentleman  by  the  name  of 
Mikami?  A.     What  is  that? 

Q.     Do  you  know  a  man  by  the  name  of  Mikami? 

A.     Mikami  ? 

Q.     Yes.  A.     Which  Mikami?  [40] 

Q.     Katsutoshi  Mikami.  A.     Yes. 

Q.     How  long  have  you  known  him? 

A.     A  long  time. 

Q.  He  was  a  member  of  the  family,  too,  wasn't 
he?  A.     Yes. 

Q.     Do  you  know  him  very  well?  A.     Yes. 

Q.     Did  he  know  anything  about  this  property? 

A.     I  don't  know  that.  Maybe  he  know. 

Q.  When  is  the  last  time  that  you  talked  to  Mr. 
Shiro  Kashiwa  about  this  case? 

A.     Last  time  just  today. 

Q.     What  did  he  tell  you? 

A.  He  didn't  say  anything,  just  when  we  come 
in  court,  that's  all. 

Q.  When  was  the  time  before  today  that  you 
talked  with  Mr.  Shiro  Kashiwa  about  this  case  ? 

A.     Yesterday.  No,  I  mean  Saturday. 

Q.     What  did  he  say  at  that  time? 
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A.  He  said  the  court  opens  Monday  so  go  uj) 
there,  that's  all. 

Q.  And  when  was  the  time  before  last  Saturday 
that  you  talked  to  Mr.  Shiro  Kashiwa  about  this 
case?  A.     That  we  don't  talk.  Just [41] 

Q.     Would  you  answer  that  question,  please  I 

The  Court :  Complete  your  answer  or  answer  the 
question  again. 

A.     You  mean  just  the  last  time? 

The  Court:  No,  the  question  Avas,  when  was  the 
time  before  last  Saturday  ? 

A.  That,  I  don't  remember  that.  I  don't  remem- 
ber that. 

Q.     Where  did  you  talk  to  him  ? 

The  Court:    Which  time? 

Q.     At  the  time  before  last  Saturday? 

A.  He  telephone  to  me  that  the  case  open  Mon- 
day. That's  all.  And  then  I  didn't  go  to  his  office 
before  that  time. 

Q.  Have  you  ever  been  to  Mr.  Shiro  Kashiwa 's 
office? 

A.  In  different  case,  different  things,  I  ask  some- 
thing, but  not  this  case. 

Q.     Was  Mr.  Shiro  Kashiwa  your  attorney? 

A.     Yes. 

Q.  He  represents  you  in  other  matters,  is  that 
correct?  A.     Yes. 

Mr.  Gross:     That's  all. 

The  Court:    Redirect? 

Redirect  Examination 
By  Mr.  Kashiwa : 

Q.     You  said  you  went  to  Japan,  took  your  wife 
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back  there  in  1931.  How  long  were  you  in  Japan? 

A.     Two  months. 

Q.     And  you  came  back  to  Hawaii? 

A.    Yes. 

Q.     That  was  in  1931?  A.     Yes. 

Q.  Do  you  know  what  day  Shoso  was  born,  tlie 
day  and  year? 

A.  I  don't  know  good  but  the  year  is  1915,  Janu- 
ary 3rd.  I  know  is  the  date  exactly — 

Q.     Is  that  January  3rd  ? 

A.     Yes,  Shoso  Nii  is  the  same. 

Q.     Why  did  you  take  your  wife  back  to  Japan? 

A.     She  was  sick  all  that  time. 

Q.     AVhat  kind  of  illness? 

A.  All  kinds  sick  but  no  good  weather  here  in 
this  country. 

Mr.  Gross :    Sorry,  I  didn't  get  that. 

The  Court:  The  weather  in  this  country  was  no 
good  for  her. 

Mr.  Kashiwa:    No  further  questions. 

The  Court:  All  right.  Any  further  questions? 
You  are  excused. 

(Witness  excused.) 

The  Court:    Next  witness. 

Mr.  Kashiwa:  Your  Honor,  at  this  time  there 
is  a  deposition  [43]  to  be  filed.  (Showing  a  sealed 
envelope.) 

The  Court:  The  Clerk  may  break  the  seal.  (Clerk 
breaks  seal  and  opens  envelope.)  This  is  the  deposi- 
tion of  the  father  taken  in  Japan  before  an  Ameri- 
can Consul  in  a  large  sealed  envelope  addressed  to 
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the  Clerk.  It  contains  a  smaller  envelope.  Now,  the 
big  one  has  been  opened.  And  the  title  of  the  case 
appears  on  the  front  and  it  is  addressed  as  Deposi- 
tion of  Kaneichi  Nii  taken  before  Jack  J.  H.  Oldham, 
Vice  Consult  of  the  United  States  of  America  in 
Kobe,  Japan.  And  it  is  to  the  Clerk  of  the  United 
States  District  Court  for  the  Territory  of  Hawaii. 
And  on  the  back  it  is  sealed  and  it  states  "Depositions 
taken  before  me  and  sealed  up,  addressed,  and  trans- 
mitted by  me,  being  deposited  in  the  APO  317,  Kobe, 
Japan,  this  19th  day  of  October,  1948.  Jack  J.  H. 
Oldham,  Vice  Consul  of  the  United  States  of  America 
in  and  for  Kobe,  Japan,  acting  as  Commissioner." 
You  may  open  that.  (Clerk  opens  smaller  envelope.) 
From  it  you  take  some  papers,  legal  size ;  one  is  the 
commission  and  the  other  is  the  deposition  of  the 
father  and  his  answers  to  the  interrogatories  pro- 
pounded. I  notice  the  father's  signature  and  finger- 
print on  each  page,  as  well  as  the  signature  of  the 
interpretor.  I  will  return  them  or  hand  them  over, 
rather,  to  the  parties — at  the  end  there  is  the  usual 
Consular  certificate. 

Mr.  Kashiwa:  Will  the  Clerk  read  the  questions 
and  answers  ?  [44] 

The  Court:  No.  You  read,  one  of  you  read  the 
questions  and  the  other  one  read  the  answers,  and 
the  reporter  can  get  them. 

Mr.  Gross:  If  the  Court  please,  may  I  at  this 
time  examine  it? 

The  Court :    Both  of  you. 

Mr.  Gross :    Before  we  proceed. 

The  Court :  Certainly.  Examine  it  onl}^  as  to  form 
now.  You  will  be  concerned  with  the  answers  to  tlio 
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questions  later  perhaps.  I  would  suggest  that  one 
attorney  read  the  questions  and  the  other  the  answers 
so  it  can  get  into  the  record  properly.  Which  do  you 
want  to  read.  Mr.  Kashiwa  ? 

Mr.  Kasliiwa:  May  I  just  look  through  this?  I 
have  never  done  this.  That  is,  I  read  the  questions 
and  counsel  read  the  answers  ? 

The  Court :    Either  way. 

Mr.  Gross :  You  read  the  questions  and  I  will  read 
the  answers.  I  think  it  will  simplify  it. 

Mr.  Kashiwa:  It  is  stipulated  that  I  read  the 
questions  and  counsel,  Mr.  Gross,  read  the  answers. 

The  Court:  Read  the  whole  deposition  from  the 
lieginning. 

Mr.  Kashiwa :  ' '  Deposition  of  Kaneichi  Mi  Taken 
on  Behalf  of  Plaintife. 

"The  Foreign  Ser^ice  of  the  United  States  of 
America,  Japan,  City  of  Kobe,  American  Consular 
Service.  [45] 

"Kaneichi  Xii,  of  125  Kono  Mura,  Saiki  Gun, 
Hiroshima  Ken,  Jaj^an,  residing  more  than  one  hun- 
dred miles  from  the  place  where  the  trial  of  this 
action  will  occur,  a  witness  called  on  behalf  of  the 
])laintift*  herein,  ])eing  duly  cautioned  and  sworn  to 
testify  the  whole  truth,  and  being  carefully  examined, 
deposes  and  says  as  follows : 

''It  appearing  that  the  witness,  Kaneichi  Mi, 
could  not  understand  the  English  language,  and  did 
well  understand  the  Japanese  language.  One  Mori- 
shige  Hirayama,  who  also  well  understands  said 
Jai)anese  language,  was  employer  as  interpreter  and 
was  sworn  as  follows:  'You  do  solenmly  swear  that 
you  know  the  English  and  Japanese  languages  and 
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that  you  will  truly  and  impartially  interpret  the 
answers  of  the  said  Kaneichi  Nii  thereto,  out  of  the 
Japanese  language  into  the  English  langTiage.'  and 
said  Morishige  Hirayama  interpreted  accordingly." 

The  Court :  It  doesn^t  say  anything  about  translat- 
ing the  English  questions.  It  is  a  peculiar  interpre- 
tor's  oath.  Go  ahead. 

Mr.  Kashiwa :     (Continuing)  : 

"In  the  United  States  District  Court 
For  the  Territory  of  Hawaii 

Civil  No.  837 

SHOSO  NII, 

Plaintiff, 

vs. 

TOM  C.  CLARK,  Attorney  General  [46]  as  Succes- 
sor to  the  Alien  Property  Custodian, 

Defendant. 

"INTERROGATORIES  TO  BE  PROPOUNDED 
TO  KANEICHI  NII 

"1.     Q.     What  is  your  name?" 

Mr.  Gross:  At  this  time  I  want  to  o])ject  to  the 
entire  deposition  on  the  grounds  that  the  certification 
does  not  state  that  the  questions  were  translated 
from  English  into  Japanese  to  the  witness  and  that 
his  answers  were  translated  from  Japanese  into  Eng- 
lish, or  that  it  appears  that  the  interpreter  was  an 
unl)iased  or  impartial  individual.  1 

Mr.  Kashiwa:  That  is  not  all  of  this.  On  the 
next  page  the  questions  are 
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The  Court :    I  will  reserve  ruling  on  that  until  we 
come  to  the  end- 
Mr.  Kashiwa:    Your  Honor,  it  does  show  that 
the  (juestions  were  asked  hy  another  party. 

The  Court:    Oh. 

]Mr.  Kashiwa :  I  will  read  that,  your  Honor,  sub- 
sequently. 

"It  appearing  that  the  witness  Kaneichi  Mi,  could 
not  read  the  English  language,  and  did  well  under- 
stand the  Japanese  language.  One  Florence  Nii,  who 
well  reads  the  English  language,  and  who  also  well 
understands  the  Japanese  language,  was  employed 
to  translate  the  written  interrogatories  propounded 
to  Kaneichi  Nii,  and  the  answers  to  said  interroga- 
tories and  cross-interrogatories  under  oath,  which 
had  been  reduced  to  [47]  writing,  for  the  examination 
of  the  Avitness,  and  was  sworn  as  follows:  'You  do 
solemnly  swear  that  you  know  and  read  the  English 
and  Japanese  languages  and  that  you  will  truly  and 
impartially  translate  the  oath  and  interrogatories 
that  have  been  administered  to  Kaneichi  Nii,  the 
witness  that  has  been  examined,  out  of  the  English 
language  into  the  Japanese  language,  such  that  the 
witness  may  examine  same  and  acknowledge  same  as 
his  true  and  correct  answers,'  and  said  Florence  Nii 
translated  accordingly,  and  the  said  Kaneichi  Nii, 
acknowledged  the  answers,  as  reduced  to  writing,  as 
his  true  and  correct  answers." 

The  Court:  Very  well.  It  appears  to  be  an  aj)- 
])roved  system  now.  Go  ahead. 

(Mr.  Kashiwa  read  the  (luestions  and  Mr. 
Gross  read  the  answers  of  the  deposition  as  fol- 
lows :) 
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''1.    Q.     What  is  your  name? 

A.     KaneicM  Mi. 

*'2.    Q.     Where  do  you  reside? 

A.  1/942  Kono-mura,  Saiki-gun,  Hiroshima,  Ja- 
pan. 

"3.  Q.  Are  you  the  father  of  Shoso  Nii  who  now 
resides  at  Waipahu,  Oahu,  Territory  of  Hawaii, 
United  States  of  America  ?  A.    Yes. 

"4.    Q.     How  old  are  you  now?  [48] 

A.     71  (Seventy-one)  years  old. 

''5.  Q.  At  what  age  did  you  go  to  Hawaii  for  the 
first  time? 

A.     30  (Thirty)  years  of  age. 

*'6.  Q.  How  many  years  did  you  spend  in  Ha- 
waii? 

A.  26  (Twenty-six)  years,  but  during  that  time  I 
returned  to  Japan  twice. 

''7.  Q.  When  did  you  last  come  back  from  Ha- 
waii to  Japan?  A.     May,  1935. 

"8.  Q.  At  the  time  you  last  came  back  from 
Hawaii  to  Japan  how  many  children  did  you  have? 

A.  3  (Three),  1  (One)  son  and  2  (Two)  daugh- 
ters. 

"9.  Q.  Will  you  name  your  children  who  are 
now  living  and  give  their  present  addresses? 

A.  Shoso  Mi — Waipahu,  Hawaii.  Hatsuko  Ko- 
dama — Kono-mura,  Saiki-gun,  Hiroshima-ken,  Ja- 
pan. Florence  Nil— CCD,  District  No.  2,  APO  25, 
c/o  P.M.,  San  Francisco,  Cal.  (Osaka,  Japan)." 

The  Court :    What  is  all  that  ? 

Mr.  Kashiwa:     That  is  the  military  address. 

Mr.  Gross:    Military  address. 

(Continuation.) 
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''10.  Q.  When  you  last  came  back  from  Hawaii 
[49]  to  Japan,  did  you  transfer  the  Nii  Store  to  your 
son  Shoso  Nii?" 

Mr.  Gross:  Now,  I  am  going  to  object  to  the  an- 
swer of  that  question  on  the  grounds  that  the  answc  r 
here  is  contrary  to  the  record.  It  calls  for  a  conclusion 
of  the  witness  and  it  is  irrelevant. 

The  Court:    Overruled. 

(Continuation.) 

"A.     Yes. 

"11.  Q.  If  you  did  transfer  the  store,  did  you 
sign  a  bill  of  sale?" 

Mr.  Gross:  I  object  to  the  next  answer  on  the 
same  grounds.  I  object  to  the  answer  to  the  next 
question. 

The  Court :    Let  me  get  the  question  again. 

"11.  Q.  If  you  did  transfer  the  store,  did  you 
sign  a  bill  of  sale?" 

Mr.  Gross:  There  is  a  bill  of  sale  in  the  record 
here,  and  it  is  a  leading  question. 

The  Court:    Overruled. 

"A.  Verbally  transferred — I  did  not  make  any 
document. 

"12.  Q.  Just  prior  to  your  last  dej^arture  from 
Hawaii  to  Japan,  did  you  own  any  real  j^rofjerties 
I  in  Hawaii?" 

Mr.  Gross :  I  object  to  that  question  on  the  grounds 
that  it  is  a  leading  question.  [50] 

The  Court:    Overruled. 

"A.  Yes,  land,  about  %  (Three-quarters)  of  an 
acre. 

"13.    Q.     What  did  you  do  with  all  of  your  real 
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properties  in  Hawaii  when  you  last  left  Hawaii  for 
Japan  ? ' ' 

Mr.  Gross :  I  am  going  to  object  to  the  next  ques- 
tion on  the  grounds  that  it  calls  for  the  conclusion 
of  the  witness. 

The  Court :  What  he  did  with  his  property  before 
leaving  for  Japan  ? 

Mr.  Gross:    Yes.  And  that  it  is  irrelevant. 

The  Court:    Overruled. 

"A.  After  returning  to  Japan,  I  made  a  power 
of  attorney  to  Shoso  Nii  at  the  American  Consulate 
in  Kobe  about  December,  1935,  to  dispose  of  my 
properties  in  Hawaii. 

"14.  Q.  When  you  last  returned  to  Japan  from 
Hawaii,  did  you  have  properties  in  Japan?" 

Mr.  Gross:  I  am  going  to  object  to  that  question 
on  the  grounds  that  it  calls  for  a  concKision  of  the 
witness  and  that  that  is  not  the  best  evidence  of  his 
ownership  of  property  there. 

The  Court :  Well,  the  last  objection  may  be  techni- 
cal a  bit  but  I  am  going  to  overrule  it. 

"A.    Yes. 

"15.  Q.  At  that  time  about  how  much  was  such 
property  in  Japan  together  with  what  you  brought 
back  from  [51]  Hawaii  on  your  last  trip  worth  in 
Japanese  yen?" 

Mr.  Gross:  I  will  object  to  that  on  the  grounds 
that  it  is  irrelevant. 

The  Court :    What  is  the  relevancy  ? 

Mr.  Kashiwa :  Your  Honor,  our  contention  is  that 
there  was  a  gift  made.  Now,  nobody  who  is  destitute 
would  make  a  gift.  But  here  he  had  sufficient  property 
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in  Japan  to  take  care  of  him.  The  purpose  of  offering 
the  proof  is  to  show  that  he  had  plenty  to  live  on. 

The  Court:  I  have  a  hazy  recollection  that  pre- 
viously that  has  been  conceded.  My  recollection  is 
that  some  time  during  the  many  arguments  we  have 
had  that  it  had  been  conceded.  Isn't  that  right? 

Mr.  Gross:    What  has  l:)een  conceded? 

The  Court:  That  he  had  sufficient  property  in 
Japan. 

Mr.  Gross:    That  has  not. 

The  Court:    It  has  not? 

Mr.  Gross:    No. 

The  Court:  If  I  did  hear  it,  it  was  by  way  of 
argument  ? 

Mr.  Gross:    Yes. 

The  Court :  I  am  going  to  allow  the  answer  to  the 
question. 

"A.  About  100,000  (one  hundred  thousand)  yen, 
1935  valuation. 

"16.  Q.  Was  that  sufficient  to  comfortably  take 
[52]  care  of  you  and  your  wife  for  the  rest  of  your 
life  and  your  wife's  life?" 

Mr.  Gross :  I  object  to  that  question  on  the  ground 
that  it  is  irrelevant  and  it  calls — it  is  a  question  which 
the  witness  cannot  proi)erly  answer. 

The  Court:    Well,  yes. 

Mr.  Gross :    It  calls  for 

The  Court:    his  conjecture  or  opinion  as  of 

that  date. 

Mr.  Gross:    It  is  a  conjectural  statement. 

The  Court:  However,  it  may  reflect  on  the  state 
of  mind.  If  it  is  clear  that  the  statement  relates  to 
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his  opinion  as  of  the  date  he  went  there,  not  his 
opinion  today. 

Mr.  Kashiwa :  I  will  read  the  prior  question  and 
answer. 

The  Court:  Perhaps  constructing  them  together 
you  may  tie  it  in. 

Mr.  Kashiwa :  I  will  read  the  prior  question,  ques- 
tion 14. 

^'14.  Q.  When  you  last  returned  to  Japan  from 
Hawaii,  did  you  have  properties  in  Japan? 

A.    Yes. 

"15.  Q.  At  that  time  about  how  much  was  such 
property  in  Japan  together  with  what  you  brought 
back  from  Hawaii  on  your  last  trip  worth  in  Japa- 
nese yen? 

A.  About  100,000  (one  hundred  thousand)  yen, 
1935  valuation.   [53] 

''16.  Q.  Was  that  sufficient  to  comfortably  take 
care  of  you  and  your  wife  for  the  rest  of  your  life 
and  your  wife's  life?" 

The  Court :  I  will  take  it  that  he  means  as  of  that 
date.  The  question  may  be  answered. 

''A.    Yes.  Sufficient. 

''17.  Q.  When  you  last  left  Hawaii  for  Japan 
was  your  daughter  Hatsuko  ill?  A.     Yes.'' 

Mr.  Gross :  I  repeat  that  I  consider  that  irrelevant 
and  I'd  like  to  preserve  the  objection.  The  answer  to 
the  question  is  "Yes". 

"18.  Q.  Where  was  Satsuko  living  at  that  time?" 

Mr.  Gross:     Same  objection,  as  irrelevant. 

The  Court :    Same  ruling. 

"A.  In  my  house,  Kono-mura,  Saiki-gun,  Hiro- 
shima Ken,  Japan. ' ' 


Tom  C.  Clark  217 

Mr.  Kashiwa :    Certified  by  the  Consul. 

The  Court :    What  is  the  page  you  just  flipped  ? 

Mr.  Gross:  That's  the  one  we  just  read  before, 
stating  the  method. 

Mr.  Kashiwa :  U.  S.  District  Court  of  the  Terri- 
tory of  Hawaii,  Shoso  Nii,  Plaintiff,  versus  Tom 
Clark,  Defendant,  Civil  No.  837. 

The  Court :    What  is  that  coming  up  now  ?  [54] 

Mr.  Kashiwa :    The  certificate. 

The  Court:    Oh. 

Mr,  Kashiwa :  Certificate  by  Consul  of  the  United 
States  of  America,  Foreign  Service  of  the  United 
States  of  America.  I  will  read  this. 

"In  the  United  States  District  Court 
For  the  Territory  of  Hawaii 

Civil  No.  837 

*' SHOSO  Nil, 

Plaintiff, 

vs. 

''TOM  C.  CLARK,  Attorney  General  as  Successor 
to  the  Alien  Property  Custodian, 

Defendant. 

"CERTIFICATE  BY  CONSUL  OF  THE 
UNITED  STATES  OF  AMERICA 

"The  Foreign  Service  of  the  United  States  of 

America, 
Japan,  City  of  Kobe, 
American  Consular  Service — ss. 

"I  hereby  certify  that  on  the  14th  day  of  October, 
1948,  before  me.  Vice  Consul  of  the  United  States 
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of  America,  at  my  office,  24  Kyo-machi,  Kobe,  Japan, 
personally  appeared,  pursuant  to  the  notice  hereto 
annexed,  between  the  hours  of  9:00  o'clock  a.m.  and 
11:00  o'clock  a.m.,  Kaneichi  Nii,  the  witness  named 
in  said  notice,  and  the  said  Kaneichi  Nii  being  by 
me  first  duly  cautioned  and  sworn  to  testify  the 
Avhole  truth,  and  being  carefully  examined,  deposed 
and  said  as  in  [55]  the  foregoing  annexed  dejiosition 
set  out. 

"I  further  certify  that  said  deposition  was  begim 
on  the  14th  day  of  October,  1948,  and  continued  from 
day  to  day  until  the  14th  day  of  October,  1948,  when 
same  Avas  completed. 

"I  further  certify  that  the  said  deposition  was 
then  and  there  reduced  to  typewriting  by  me,  and 
was,  after  it  had  been  reduced  to  typewriting,  sub- 
scribed by  the  witness,  and  the  same  has  been  re- 
tained by  me  for  the  purpose  of  sealing  up  and 
directing  the  same  to  the  clerk  of  the  court  as  re- 
quired by  law. 

'•J  further  certify  that  the  reason  why  the  said 
deposition  was  taken  was  that  the  said  witness  resides 
at  125  Kono  Mura,  Saiki  Clun,  Hiroshima  Ken,  Japan, 
more  than  one  hundred  miles  from  Honolulu,  Terri- 
tory of  Hawaii,  the  place  where  this  cause  is  to  be 
tried. 

''I  further  certify  that  I  am  not  of  counsel  or 
attorney  to  either  of  the  parties,  nor  am  I  interested 
in  the  event  of  the  cause. 

' '  I  further  certify  that  the  fee  for  taking  said  depo- 
sition, $10.00,  has  been  paid  to  me  by  Florence  Nii 
on  behalf  of  the  plaintiff,  and  the  same  is  just  and 
reasonable. 
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*^  Witness  my  hand  and  official  seal  at  American 
Consular  Service,  Kobe,  Japan,  this  18th  day  of 
October,  1948. 

/s/  JACK  J.  H.  OLDHAM, 

Vice  Consul  of  the  United  States  [56]  of  America 
in  and  for  Kobe,  Japan. 

Service  No.  2427;  fee  $10.00;  Item  No.  32." 

And  it  is  stamped  "American  Consular  Service." 

There  is  a  seal  on  this  one. 

The  Court :   In  a  pretty  red  ribbon. 

Mr.  Kashiwa:     This  is  the  notice — 

*' American  Consular  Service 

Tokyo  Bank  Building 

(South  Entrance) 

24  Kyomachi,  Kobe 

September  30, 1948 
"Mr.  Kaneichi  Nii 
125  Kono-mura,  Saiki-gun 
Hiroshima-ken 

"Sir: 

"This  office  is  in  receipt  of  a  commission  to  take 
a  deposition  from  you,  dated  May  21,  1948,  in  a 
matter  pending  before  the  United  States  District 
Court,  District  of  Hawaii,  Honolulu,  T.  H.,  and 
entitled  'Civil  No.  837,  Shoso  Nii  vs.  Tom  C.  Clark, 
et  cetera. ' 

"In  order  that  this  deposition  may  be  taken,  your 
presence  will  be  required  in  Kobe.  It  is  suggested 
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that  yon  appear  during  the  second  week  in  October 
at  this  office,  which  is  open  from  8 :00  a.m.  until  4 :30 
p.m.,  Mondays  through  Fridays  of  each  week.  Please 
advise  by  return  mail  the  date  on  which  you  expect 
to  appear  for  the  purpose  of  making  this  deposition. 

"Very  truly  yours, 

/s/  DOUGLAS  JENKINS,  JR., 
American  Consul." 

The  Court :    Very  well. 

Mr.  Gross:  Now  I'd  like  to  make  another  and 
further  objection  to  the  entire  deposition  on  the 
grounds  that  it  appears  from  the  deposition  itself 
that  the  witness  was  interrogated  by  Florence  Nii 
who  was  his  daughter. 

The  Court :    How  do  you  know  that  ? 

Mr.  Gross:    It  appears  from  the  deposition. 

The  Court:    Let's  see  that. 

Mr.  Gross:  His  answer  to  the  question  at  the 
bottom  of  page  one  as  to  who  his  children  were. 

The  Court:  How  do  you  know  it  is  the  same 
Florence  Nii? 

Mr.  Gross:    Because  the  certificate  shows  it. 

Mr.  Kashiwa:    We  admit  that. 

The  Court:  What  difference  does  it  make  if  she 
took  an  oath  to  do  the  interpreting  correctly? 

Mr.  Gross:  The  questions  are  being  propounded 
b}^  the  man's  own  daughter  to  him  from  English  into 
Japanese,  where  innuendos  of  translation  may  be 
very  important  as  we  have  had  it  in  this  case. 

The  Court:    Well,  granted,  but  she  has  given  the 
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American  Consul  her  oath  that  she  did  this  translat- 
ing properly.  If  you  wish  to  impeach  her,  you  will 
have  to  bring  forth  further  [58]  evidence  to  do  it. 
But  as  it  stands,  I  will  not  entertain  your  objection. 

Mr.  Gross:    The  objection  will  be  overruled? 

The  Court:    Yes. 

Mr.  Kashiwa:  Your  Honor,  this  commission  is 
the  record  of  this  court 

The  Court:    Right. 

Mr.  Kashiwa:  And  I  offer  the  entire  deposition 
in  the  record. 

The  Court:  It  has  already  been  read  into  tbe 
record,  but  to  illustrate  as  a  means  of  double  check- 
ing the  record,  it  may  be  marked  by  the  clerk  as  an 
exhibit. 

The  Clerk:    Plaintiff's  Exhibit  "B". 

(The  documents  referred  to  were  received  in 
evidence  as  Plaintiff's  Exhibit  "B".) 

The  Court:  There  were  no  cross-interrogatories 
propounded  to  this  witness,  so  there  are  none  avail- 
able to  be  read.  It  is  eleven  o'clock  and  I  will  take 
the  second  recess. 

Mr.  Gross :  Might  we  ask  the  Court  what  its  inten- 
tion is,  whether  we  are  going  through  the  afternoon  ? 

The  Court:  Yes.  And,  therefore,  we  will  stop  at 
noon  for  our  noon  recess. 

(A  short  recess  was  taken  at  11:00  a.m.) 
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After  Recess 
(Jack  Nakagawa  was  sworn  to  act  as  inter- 
preter.) [59] 

EISUKE  IKINAGA, 

a  witness  on  behalf  of  the  plaintiff,  being  duly  sworn 
through  the  interpreter,  testified  as  follows: 

Direct  Examination 

The  Court:  I  want  to  first  make  sure  that  this 
man  doesn't  speak  English.  And  you  (to  the  inter- 
preter) stay  out  of  the  picture  until  I  am  satisfied 
that  he  doesn't  speak  English.  Will  you  please  state 
your  name,  age,  residence,  occupation  and  citizen- 
ship? Wait  a  minute.  He  just  sat  there.  He  didn't 
indicate  one  way  or  another.  Don't  you  speak  Eng- 
lish? 

The  Witness:  (In  English.)  I  speak  some  but  I 
can't  understand. 

The  Court:  You  would  rather  testify  through  an 
interpreter  ? 

The  Court:  All  right.  (Through  the  interpreter.) 
Name,  age,  residence,  occupation  and  citizenship? 

The  Witness:    Eisuke  Ikinaga. 

Mr.  Gross:    Excuse  me,  isn't  that  Akini? 

Mr.  Kashiwa:    I-k-e-n-a-g-a. 

The  Witness:    I-k-i.  I  am  62  years  old. 

The  Court :   Residence  ? 

The  Witness:    I  live  at  Waipahu. 

The  Court:    Occupation? 

The  Witness :  I  have  a  business  of  auto  repairing 
and  [60]  selling  autos. 

The  Court :    And  citizenshij)  ? 
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The  Witness:    I  am  a  subject  of  Japan. 

The  Court:     Take  the  witness. 
By  Mr.  Kashiwa: 

Q.     How  long  have  you  resided  in  Waipahu? 

A.     Approximately  35  years. 

Q.     Continuously?  A.     Yes,  continuously. 

Q.     What  is  the  name  of  your  business? 

A.    Waipahu  Garage,  Limited. 

Q.  During  your  stay  in  Waipahu  for  35  years, 
did  you  know  Kaneichi  Nii?  A.     Yes. 

Q.     In  what  business  was  he  in? 

A.  At  first  he  had  a  grocery  store.  Then  he  went 
to  Japan.  He  came  back  and  is  now  engaged  in  his 
present  business. 

Q.  Mr.  Interpreter,  I  don't  believe  you  got  that 
right.  Now  engaged  in. 

A.  In  1921  or  '22  he  sold  his  business  and  went 
back  to  Japan.  And  I  don't  know  exactly  when  he 
came  back,  but  after  he  came  back  he  was  engaged 
in  the  present  business. 

Q.     Where  is  Kaneichi  Nii  now? 

A.     He  is  in  Japan  now.  [61] 

Q.     Since  when  has  he  been  in  Japan? 

A.  I  cannot  recall  exactly  but  I  think  it  was 
about  1935  or  '36. 

Q.     Do  you  know  Shoso  Nii?  A.     Yes. 

Q.     Is  he  in  this  courtroom? 

A.     Yes.  He  is  sitting  over  there. 

Q.     Indicating  the  plaintiff  sitting  next  to  me. 

The  Court:    Yes. 

Q.     How  long  have  you  known  Shoso  Nii  ? 
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A.  He  was  born  in  Waipahu  and  I  had  known 
him  ever  since  his  birth. 

Q.     Did  yon  know  Shoso 's  mother? 

A.    Yes. 

Q.  Was  Kaneichi  Nii  in  any  way  connected  with 
yonr  bnsiness? 

Mr.  Gross :    Objected  to  as  a  leading  qnestion. 

The  Court:    Sustained. 

Q.  Did  you  have  any  business  dealings  with  Mr. 
Kaneichi  Nii? 

A.  Yes.  He  and  I  started,  organized  the  Waipahu 
Garage. 

Q.     It  was  back  when  ? 

Mr.  Gross:  Objected  to  on  the  grounds  that  it  is 
a  leading  question. 

The  Court:    *'When"?  [62] 

Mr.  Gross:    I  withdraw  the  objection. 

A.  I  cannot  remember  the  exact  date,  but  it  was 
some  time  during  the  latter  part  of  1916  or  the  early 
part  of  of  1917. 

Q.  You  testified  that  Mr.  Nii  went  back  to  Japan, 
Mr.  Kaneichi  Nii  went  back  to  Japan  in  1935.  At 
that  time  did  you  know  what  properties  he  had  ? 

Mr.  Gross :  I  object  to  this,  to  that  question,  unless 
counsel  can  by  some  other  question  show  that  this 
man  was  in  a  position  to  know  what  properties  a  total 
stranger  had.  I  don't  believe  this  is  the  best  evidence 
of  what  properties  Mi*.  Kaneichi  Nii  had,  and  I 
object  to  it  on  the  grounds  it  is  hearsay. 

Mr.  Kashiwa:  Your  Honor,  I  just  asked  him 
whether  he  knows,  yes  or  no. 

Mr.  Gross :    I  object  to  the  question,  does  he  know  ? 
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The  Court :    All  right. 

A.     Yes,  I  know. 

Q.  How  far  was  your  garage  from  the  Kaneichi 
store  ? 

Mr.  Gross:    Objected  to  as  being  irrelevant. 

The  Court:  What  is  the  point,  to  fuid  out  what 
the  store  hours  were? 

Mr.  Kashiwa :  No,  your  Honor,  he  says  he  knows, 
and  I  want  to  substantiate  that.  He  is  very  close,  so 
that  they  saw  each  other  quite  often.  [63] 

The  Court:    All  right.  Go  ahead. 

Mr.  Kashiwa :    I  offer  to  prove  that,  your  Honor. 

A.     About  50  or  60  feet  awa}^ 

Q.     Was  it  on  the  same  street?  A.     Yes. 

Q.  Now,  prior  to  Mr.  Kaneichi  Nii's  departure 
to  Japan,  how  often  did  you  see  him  ? 

A.  Inasmuch  as  we  were  friends  and  we  lived  in 
the  same  neighborhood,  I  used  to  see  him  quite 
frequently,  not  every  day  but  quite  frequently. 

Q.  Now,  prior  to  Mr.  Kaneichi  Nii's  departure  to 
Japan,  did  you  have  any  conversation  with  him  re- 
garding his  properties  here  ? 

A.  He  did  not  tell  me  in  detail  about  his  property 
but  the  only  thing  that  he  said 

Mr.  Gross:  I  object  to  anything  further  than 
that,  if  he  had  any  conversation.  Now,  the  witness 
testified  that  he  did  not  tell  him  the  details  of  selling 
his  property.  This  is  all  a  conversation  between  this 
witness  and  the  man  who  is  not  before  the  court. 
And  I'd  like  to  make  a  further  objection  that  it  is 
hearsay  and  not  the  best  evidence. 

Mr.  Kashiwa:    Your  Honor,  this  is  certainly  not 
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hearsay.  The  property  in  question  they  contend  was 
owned  by  Kaneichi  Nii,  and  any  statements  made  by 
him,  statements  which  in  any  A¥ay  are  against  his 
interests,  or  any  person  who  is  a  [64]  prior  owner 
of  the  property  making  statements  with  relation  to 
that  property  at  that  time,  your  Honor,  I  contend  is 
not  hearsay.  I  am  talking  with  the  very  person 
through  whom  they  claim  title. 

The  Court:  Who  is  not  a  party  to  this  action. 
This  isn't  an  admission  against  interest.  His  father 
is  not  a  party  to  this  action. 

Mr.  Kashiwa:  Yes,  your  Honor,  but  a  grantor — 
this  is  not  a  case  of  a  grantor-grantee.  While  the 
grantor  is  the  owner  of  the  land,  if  he  makes  any 
statement  with  relation  to  the  property 

The  Court:    Not  any;  some  statement. 

Mr.  Kashiwa:  Yes.  That  is  a  statement  that  is 
admissible  and  is  an  exception  to  the  hearsay  rule. 

The  Court :  As  to  boundaries  of  the  property,  and 
so  forth,  yes,  but  apparently  what  you  are  asking 
this  man  to  testify  to  is  what  the  father  of  this 
plaintiff  told  this  man  in  general  what  he  was  going 
to  do  with  his  property  when  he  went  to  Japan.  Isn't 
that  what  you  are  driving  at?  Isn't  that  what  you 
exjDect  this  witness  to  testify  to? 

Mr.  Kashiwa:  Yes,  your  Honor.  Now,  I  submit 
that  that  is  admissible  in  evidence,  your  Honor.  He 
is  a  prior  holder  of  the  interest,  the  very  interest 
they  claimed  they  vested.  And  his  statements  are 
admissible. 

Mr.  Gross:  Excuse  me,  Mr.  Kashiwa,  who  is  tlie 
prior  [65]  holder? 
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Mr.  Kashiwa:     Kaneichi  Nii. 

Mr.  Gross :  I  thought  you  meant  this  witness.  He 
was  not  only  a  prior  holder ;  he  was  a  direct  holder 
of  the  title  at  the  time  of  vesting. 

The  Court:  You  are  both  talking  about  the  same 
thing  ? 

Mr.  Gross:    That's  right. 

Mr.  Kashiwa :    I  don't  claim  that  he  was. 

The  Court:  In  other  words,  your  theory  is  that 
since  the  Government  claims  the  father  is  the  owner 
of  the  property  that  any  statements  the  father  may 
have  made  with  respect  to  what  he  was  going  to  do 
Avith  the  property  is  admissible  as  an  exception  to 
the  hearsay  rule  under  the  theory  that  anything 
a  landowner  says  about  his  property  is  admissible? 

Mr.  Kashiwa:     Yes,  your  Honor. 

The  Court:  I  can't  see  that.  The  cases  you  point 
out  of  the  grantor-grantee  making  general  statements 
as  to  boundaries,  and  so  forth,  they  do  come  under 
an  exception  to  the  hearsay  rule.  But  I  can't  conceive 
of  any  exception  to  the  hearsay  rule  that  would  allow 
a  third  person  to  testify  in  this  particular  kind  of 
a  case  as  to  what  a  person  said  that  he  was  going  to 
do  with  the  property. 

Mr.  Kashiwa:  A  third  person — you  mean  Kane- 
ichi Nii  ? 

The  Court :  The  man  who  the  plaintiff  here  claims 
to  be  the  grantor  of  that  which  he  is  claiming.  [66] 

Mr.  Kashiwa :  Your  Honor,  I  intend  to  prove— 
this  is  an  offer  of  proof— I  intend  to  prove  that  the 
witness— not  the  witness— that  Kaneichi  Nii  said 
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that  he  was  going  to  give  that  property,  the  property 

in  dispute  in  this  case,  to  his  son. 

Mr.  Gross :  It  is  our  contention  that  such  a  state- 
ment would  be  irrelevant.  A  man  makes  a  lot  of 
statements  in  the  course  of  what  he  intends  to  do, 
and  he  changes  his  mind  frequently. 

^Ir.  Kashiwa :  And  we  will  follow  that  with  proof, 
that  there  was  a  gift  of  that  particular  parcel  made. 

The  Court:  Well,  your  whole  theory  of  the  case 
is  that  it  is  a  gift? 

Mr.  Kashiwa:    Yes. 

The  Court:  If  you  are  endeavoring  to  show  the 
state  of  mind  of  the  alleged  donor,  I  can't  see  any- 
thing to  the  objection  of  having  this  witness  indicate 
what  the  donor  indicated  to  him  in  a  conversation 
as  to  what  his  intentions  were.  Now,  what  his  inten- 
tions were  and  what  he  actually  did  may  be  two 
different  things.  But  there  is  a  difference 

Mr.  Kashiwa:  I  will  withdraw  the  question,  your 
Honor.  And  may  that  last  answer  be  stricken? 

The  Court:    All  right.  It  may  go  out. 

Q.  Now,  do  you  know  that  piece  of  property  Mr. 
Kaneichi  Nii  bought  from  Mr.  Ota  situated  at  Wai- 
pahu  near  the  Waipahu  River  while  Mr.  Kaneichi 
Nii  was  here?  [67]  A.     Yes,  I  do. 

Q.  Prior  to  Mr.  Kaneichi  Nii's  departure  to  Ja- 
pan in  1935  did  he  express  his  intentions  as  to  what 
he  was  going  to  do  with  that  property  to  you  ? 

Mr.  Gross:  This  is  objected  to  on  the  grounds 
that  it  is  irrelevant.  A  man's  expression  of  intention 
to  people  who  are  not  parties  to  the  lawsuit  is  cer- 
tainly not  only  irrelevant  but  it  is  not  the  best  c^vi- 
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dence.  It  has  no  bearing  on  the  issues  here  and  it 
is  a  violation  of  the  hearsay  rule.  Mr.  Kashiwa  is 
now  going  to  try  to  come  in  through  the  back  dooi' 
when  the  Court  won't  let  him  come  in  through  the 
froiit  door.  That  is  my  feeling  about  it.  And  in 
addition  to  that,  the  question  is  vague  and  indefinite 
and  uncertain.  He  hasn't  fixed  the  time  or  the  place 
or  the  hour.  I  think  that  the  Government  is  entitled 
to  be  able  to  cross-examine  this  man  if  he  should  make 
such  a  statement  as  that.  We  don't  know  when  this 
statement  was  made,  who  Avas  present,  or  anything 
about  it. 

Mr.  Kashiwa:  Those  matters  will  be  developed 
later,  your  Honor. 

The  Court:  You  are  obviously  following  up  the 
suggestion  that  I  made  that  the  question  in  the  state 
of  mind  of  the  donor  may  become  of  importance,  but 
here  you  are  endeavoring  to  get  the  recollection  of 
his  state  of  mind  by  virtue  of  what  he  may  have  said 
to  this  man  at  some  time  in  the  indefinite  [68]  past. 
Assuming  for  the  moment  that  it  is  definite 

Mr.  Kashiwa:     Read  that  question  back. 

(The  reporter  read  the  last  question.) 

The  Court:  I  don't  think  so.  It  seems  to  me  to  be 
hearsay.   I  am  going  to  sustain  the  objection. 

Q.  Prior  to  Mr.  Kaneichi  Nil's  departure  for 
Japan  in  1935  did  you  know  what  Mr.  Kaneichi  Nii 
intended  to  do  with  the  property  in  question  in  this 
case? 

Mr.  Gross:  Objected  to  on  the  groimds  of  in- 
competency. This  witness  is  certainly  not  competent 


230  Shoso  Nil  vs. 

(Testimony  of  Eisuke  Ikinaga.) 
to  testify  as  to  the  state  of  mind  of  Mr.  Kaneichi  Nii 
who  is  now  in  Japan.  Counsel  took  interrogatories 
from  Mr.  Nii  in  Japan,  and  if  he  wished  to  do  so 
he  could  have  examined  Mr.  Mi  himself  personally 
with  reference  to  what  his  state  of  mind  was.  I  cer- 
tainly can't  see  how  a  third  party,  a  person  not  a 
party  to  the  lawsuit  who  has  no  financial  interest 
in  it,  and  who  is,  let  us  say,  either  a  business  or  a 
social  acquaintance,  can  testify  as  to  w^hat  the  state 
of  mind  of  the  Court  may  have  been  or  the  state 
of  mind  of  counsel  may  have  been,  or  any  other  per- 
son. 

Mr.  Kashiwa:  I  am  just  asking  for  an  answer, 
yes  or  no;  did  he  know  or  did  he  not  know? 

Mr.  Gross :  And  I  submit  that  he  is  incompetent 
to  testify  as  to  what  the  state  of  mind  of  a  person 
now  in  Japan  was  in  1935.  [69] 

The  Court:  I  think  the  objection  is  good.  It  is 
sustained. 

Q.  Do  you  know  whether  or  not  Mr.  Shoso  Nii 
went  to  high  school? 

A.     I  don't  think  he  did. 

Q.  Where  did  he  work,  that  is,  after  he  finished 
his  elementary  school? 

Mr.  Gross:  Objected  to  on  the  grounds  that  this 
is  a  double  question.  He  assumes  that  he  Avorked 
after  he  finished  elementary  school. 

The  Court:  Sustained.  It  assumes  that  he  also 
went  to  elementary  school.  Let's  take  it  by  stages. 

Q.  Did  Shoso  Nii  go  to  Waipahu  elementary 
school  ?  A.     Yes. 

Q.     Did  he  graduate  from  that  ? 
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A.     I  think  he  did. 

Q.  Now,  what  was  the  highest  grade  at  Waipahu 
elementary  school  at  that  time? 

A.     Eighth  grade. 

Q.     What  did  Shoso  Nii  do  after  that? 

A.     He  was  helping  his  father  at  his  store. 

Q.  Now,  on  or  about  that  time  did  the  Niis  buy 
any  automobile  from  you  ? 

Mr.  Gross :  Objected  to  as  irrelevant,  if  the  Coui't 
please.  I  don't  think  it  makes  any  difference  whether 
he  says  on  or  [70]  about  that  time.  I  object  to  the 
form  of  the  question.  It  is  vague,  indefinite,  uncertain, 
and  I  object  to  the  substance  of  the  question  on  the 
grounds  that  it  is  immaterial  whether  the  Niis — there 
are  any  number  of  Niis — he  doesn't  state  what  Nii 
bought  what  automobile  and  when.  And  on  the  fur- 
ther grounds — and  I  think  it  is  a  basic  objection — 
that  I'd  like  to  continue  with  reference  to  all  of 
this  testimony,  that  it  is  irrelevant  to  the  issues  before 
the  Court. 

The  Court :  Well,  having  heard  counsel 's  opening 
statement,  he  may  be  able  to  tie  it  up.  But  I  do  think 
that  it  could  be  more  specific  as  to  who  you  are 
talking  about.  The  question  is  objectionable  as  not 
being  definite  enough. 

Q.  All  right.  After  Shoso  graduated  from  the  ele- 
mentary school,  did  Mr.  Kaneichi  Nii  buy  an  auto- 
mobile from  you  ? 

A.     Yes.  He  said  that  he  was  going  to  get 

Mr.  Gross:  Just  a  minute.  I  object  to  what  he 
said. 

The  Court:    Mr.  Interpreter,  just  let  him  answer 
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the  question.  Did  he  or  did  he  not  buy  an  automobile 

from  this  witness  at  about  the  time  mentioned? 

The  Interpreter:    The  answer  was  "Yes". 

Q.     What  kind  of  car  was  it  ? 

A.     It  was  a  Chrysler. 

Q.     And  whose  name  was  it  put 

Mr.  Gross :  Just  a  minute.  I  object.  May  the  record 
show  my  objections  to  the  relevancy  of  this  entire 
line  [71]  of  testimony  will  be  taken  to  all  of  these 
questions  having  to  do  with  anything 

The  Court:  Your  objection  of  relevancy  runs  to 
the  line  and  all  this  is  admitted  conditionally  on  be- 
ing connected  up. 

Mr.  Gross :  And  if  counsel  is  endeavoring  to  prove 
by  this  question  a  question  of  title  to  an  automobile, 
I  want  to  submit  the  further  objection  that  this  is 
not  the  best  evidence  of  title  to  the  automobile.  A 
certified  copy  of  the  record  and  the  proper  official 
will  show  in  whose  name  title  of  the  automobile  was 
taken. 

The  Court:  I  think  that  is  probably  true.  But  I 
am  not  going  to  go  off  on  that  detail  at  the  moment. 
If  it  becomes  material,  then  I  will. 

A.  I  do  not  recollect  clearly  as  to  whose  name  it 
was  bought  under. 

Q.  Now,  when  Mr.  Kaneichi  Nii  left  for  Japan 
in  1945 

The  Court:     '45? 

Q.     '35,  did  he  tell  you  what  he  had  done  with 

this  property  which  he  had  bought  from  Mr.  Ota  ?     I 

Mr.  Gross:    Objected  to  for  the  same  reasons  that   | 
I  have  previously  expressed  witli  reference  to 
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The  Court:     Sustained. 

Mr.  Kashiwa :  Your  Honor,  I  will  offer  to  prove 
that,  by  this  question,  that  there  will  be  proof  pro- 
duced that  the  owner  of  the  property  at  that  time 
made  a  gift  of  the  property  [72]  to  Shoso  Nii.  Now, 
that  is  very  material  in  this  case,  your  Honor. 

The  Court:  The  facts  are  important.  But  what 
this  witness  could  tell  us  what  the  man  said  he  was 
going  to  do  is  not  important.  What  he  did  do  is 
important. 

Mr.  Kashiwa:  That  is  the  question.  That  is  why 
I  am  reframing,  coming  back  to  the  same  thing. 

The  Court :    Read  the  question  again. 

(The  reporter  read  the  last  question.) 

The  Court:  All  right.  You  are  correct  on  the 
question  so  far  as  what  he  did  do  being  important. 
But  what  he  did  do  as  a  fact  which  can  stand  on  its 
own  two  feet  as  distinguished  from  this  man  telling 
us  what  he,  what  his  father  said  he  did  do,  what 
was  done  as  a  fact — what  are  those  facts,  not  what 
this  man  heard  the  father  say  he  did  do?  You  go 
ahead  and  complete  your  offer. 

Mr.  Kashiwa:  Your  Honor,  my  position  is  this, 
tliat  the  A.P.C.  now  claim  that  they  hold — they  claim 
it  through  Nii — a  vesting  order.  Now,  they  still  claim 
that  Kaneichi  Nii  to  the  date  of  the  vesting  order 
owned  that  property.  Now,  in  that  period  of  time — 
if  there  is  any  statement  made  by  him  showing  that 
he  does  not  have  the  title,  your  Honor,  he  does  not 
own  the  land,  I  think  that  is  admissible.  It  certainly 
is  most  material  for  a  person  who  the  other  side 
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assumes  that  he  owns  the  land  if  the  person  tells 
somebody  that  he  doesn't  [73]  own  the  land,  and  cer- 
tainly that  testimony  is  admissible,  your  Honor. 

The  Court:  It  would  be  if  the  father  were  here. 
The  father  is  not  the  plaintiff.  Your  man  is  contend- 
ing that  he  owns  the  property,  and  it  is  incum])ent 
upon  him  to  show  on  what  theory  he  does  own  the 
property. 

Mr.  Kashiwa :  Your  Honor,  it  is  almost  12  o'clock. 
I  am  sure  on  this  point — this  is  an  exception  to  the 
hearsay  rule,  where  an  owner  of  a  piece  of  propeii"y 
makes  a  statement 

The  Court:    Declaration  against  interest. 

Mr.  Kashiwa:     Yes,  your  Honor. 

The  Court:  And  you  will  find  in  those  cases  that 
the  party,  the  person  who  so  declares,  is  the  party  to 
the  lawsuit. 

Mr.  Kashiwa :  Then  why  talk  about  hearsay  1  Why 
talk  about  exception  to  the  hearsay  rule  1  Because  if 
the  party  is  a  party  to  the  suit,  it  is  not  hearsay  at 
all.  There  is  no  question.  Why  do  the  courts  discuss 
this  thing?  It  is  because  the  party  is  not  a  party  to 
the  lawsuit.  But  yet  he  made  that  statement.  That 
is  why  we  talk  about  hearsay.  If  the  party  is  a  party 
to  this  suit,  my  gosh,  we  won't  have  to  even  talk 
about  hearsay  because  any  statement  by  any  party  to 
the  suit  is  not  hearsay. 

The  Court :    I  think  you  are  right. 

Mr.  Gross :  If  the  Court  please,  this  is  not  a 
question  [74]  by  which  Mr.  Kashiwa  is  endeavoring 
to  prove  that  a  statement  was  made.  If  that  were 
what  he  was  trying  to  prove  and  with  proper  (|u<.'S- 
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tions  would  fix  the  time  and  the  place  and  the  date 
and  who  was  present,  I  would  agree  that  such  state- 
ment might  be  admitted  for  what  it  was  worth. 

The  Court:  Statement  1)}^  the  father  as  to  what 
he  did. 

Mr.  Gross :  No,  what  the  father  told  this  man  at 
a  certain  time  and  place,  so  that  it  won't  be  vague 
and  indefinite  and  uncertain  as  it  is  now.  But  that 
is  not  what  Mr.  Kashiwa  is  endeavoring  to  prove. 
He  is  trying  to  prove  the  ultimate  fact,  which  is 
quite  a  different  situation.  And  the  Court's  initial 
i  ruling  on  this  question  of  hearsay  I  am  sure  is  sound. 
It  is  pretty  close  to  adjournment  time,  and  I  am 
perfectly  willing  during  the  lunch  hour  to  endeavor 
to  get  cases,  if  the  Court  has  any  serious  doubt  as 
to  the  soundness  of  this  ruling. 

Mr.  Kashiwa:  I  am  calling  for  the  very  thing  I 
am  asking  in  that  question.  It  is  a  statement. 

The  Court:  Well,  you  go  back  to  the  question. 
I  sustained  the  objection  to  your  question.  Now  you 
are  making  an  offer  of  proof  and  keep  going  back 
to  the  question.  Give  me  a  clear-cut  offer  of  what  you 
intend  to  prove  by  this  witness. 

Mr.  Kashiwa:  That  Kaneichi  Nii  told  him  that 
ever3'thing  he  has  in  Hawaii  he  has  given  to  his  son, 
including  this  real  i)roperty,  and  tliat  he  is  going 
back  to  Japan.  And  Mr.  and  Mrs.  Kaneichi  Nii — I 
mean  Shoso  Nii — are  still  young  people,  [75]  so  please 
look  after  them  when  they  need  any  help. 

The  Court:  All  right.  Assuming  that  the  witness 
would  so  testify,  what  would  it  prove? 
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Mr.  KasMwa :  That  he  gave  everything,  inchiding 
this  real  property  in  dispute,  to  his  son. 

Mr.  Gross :    That  is  where  the  issue  is  drawn. 

The  Court :  That  which  you  just  said  doesn't  tend 
to  prove  that. 

Mr.  Kashiwa :  The  statement  is,  your  Honor,  that 
Kaneichi  Nii  gave  everything  he  had  in  the  Terri- 
tory— Kaneichi  said  that  to  this  witness — everything 
he  had  in  Hawaii  he  gave  to  his  son,  so  please  look 
after  the  son. 

The  Court:  Well,  you  have  changed  your  offer. 
Your  first  offer  was  that  the  man  would  testify  that 
father  said  he  is  leaving,  and  now  you  say  he  has 
left. 

Mr.  Kashiwa:  No,  no.  He  is  leaving  for  Japan, 
that  he  has  turned  over  everything  to  the  son. 

The  Court:  That  isn't  what  you  first  said.  I  will 
ask  you  to  repeat  your  oft"er.  Now,  what  is  it  you  are 
going  to  offer  by  this  witness  clearly?  Don't  shift  it. 

Mr.  Kashiwa :  I  will  offer  to  prove,  your  Honor, 
that  at  Waipahu  in  the  year  1935,  before  Mr.  Kane- 
ichi Mi's  departure  for  Japan — which  I  will  later 
jDrove  was  on  or  about  May,  1935 — prior  to  such  de- 
parture Kaneichi  Nii  made  a  statement  to  this  wit- 
ness that  he  is  going  back  to  Japan,  that  he  has  made, 
he  [76]  has  transferred,  given  all  of  the  property  to 
his  son,  all  of  what  he  has  in  the  Territory,  including 
real  estate  and  the  store ;  and  that  he  asked  his  good 
friend,  the  witness  here,  to  look  after  the  young 
couple,  Mr.  and  Mrs.  Shoso  Nii. 

The  Court:    All  right. 

Mr.  Gross:    I  object  to  that  on  the  grounds  that 
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it  is  not  the  best  evidence  among  other  things,  and 
the  objections  which  I  previously  raised,  and  it  is 
a  violation  of  the  hearsay  rule.  If  the  offer  of  proof 
is  that  he  gave  everything  to  his  son,  then  the  best 
evidence  that  he  gave  everything  to  his  son  is  not 
this  unsupported  testimony  of  a  conversation  be- 
tween a  man  who  is  not  before  the  Court  and  cannot 
1)e  cross-examined  and  who  is  still  alive  and  whose 
interrogatories  were  taken  before  the  Consul  in  Japan 
with  great  trouble  and  expense  and  who  could  have 
been  asked  to  corroborate  this  testimony  here.  The 
Government  has  no  way  of  cross-examining  this  man 
on  this  type  of  testimon}^ 

The  Court:  Well,  very  definitely  getting  over  this 
point  that  did  bother  me  about  parties,  which  I  am 
now  satisfied  about,  this  plaintiff  claims  the  land 
through  this  man,  the  father,  and  if  the  father  had 
made  a  declaration  of  this  sort  definitely  it  would 
have  been  against  his  interest  to  say  that  somebod}' 
else  now  owns  by  reason  of  the  gift  that  which  I 
formerly  claimed  to  own.  The  important  thing  that 
T  want  to  find  out  is  whether  or  not  in  point  of  fact 
he  has  made  a  gift,  [77]  not  what  he  told  somebody 
else,  not  what  he  told  somebody  else  what  he  did  do. 
That  is  the  thing  that  bothers  me. 

Mr.  Kashiwa :    Whether  he  has  ? 

The  Court:  Well,  whatever  the  property  involved 
is,  the  fact  of  the  gift  is  important. 

Mr.  Kashiwa :  I  am  endeavoring  to  prove  this  hy 
evidence  of  this  nature.  This  is  not  conclusive  but 
e\  idence  to  be  considered.  It  is  material  to  that  ex- 
tent. 
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The  Court :  The  fact  that  I  tell  somebody  I  have 
made  a  gift  to  my  daughter,  for  example,  of  anything 
doesn't  prove  that  I  have  made  it. 

Mr.  Kashiwa :  Yes,  your  Honor,  but  subsequently 
I  will  produce  additional  testimony,  and  I  offer  to 
prove,  3^our  Honor,  the  transaction  between  the 
father  and  son  with  the  son's  understanding.  And 
not  only  that,  but  after  the  father  went  back,  the 
ownership  of  this  property  the  son  exercised,  and 
that  is  not  l)y  parol  but  by  actual  records;  that  he 
did  everything  that  an  owner  of  the  property  is  to 
do,  collect  that  rent,  paid  the  taxes  on  it  in  his  name, 
not  in  the  father's  name,  paid  the  real  property  tax, 
made  improvements  out  there. 

The  Court:  We  will  get  to  that  later.  One  thing 
at  a  time.  I  am  more  interested  in  this  point  now. 
How  do  you  explain  that  you  didn't  ask  the  father 
about  this  in  his  deposition  ? 

Mr.  Kashiwa:  I  did,  your  Honor,  but. — let's  see 
the  [78]  deposition.  There  is  a  question 

The  Court :    He  said  he  made  a  verbal  gift. 

Mr.  Gross :    Only  with  reference  to  the  store. 

The  Court:    That's  right. 

Mr.  Gross:  And  the  bill  of  sale  of  the  store  is  a 
part  of  the  record  here. 

The  Court:  I  remember  catching  that  fact  as  it 
was  read. 

Mr.  Kashiwa:    Your  Honor,  here  it  sayis: 

''Q.  Just  prior  to  your  last  departure  from  Ha- 
waii to  Japan,  did  you  own  any  real  properties  in 
Hawaii  ? 
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''A.  Yes,  land,  about  %  (Three-quarters)  of  an 
acre." 

The  Court:    Yes. 

Mr.  Kashiwa:    Question  No.  13: 

"  Q.  What  did  you  do  with  all  of  your  real  proper- 
ties in  Hawaii  when  you  left  Hawaii  for  Japan  f 

The  Court :    What  is  the  answer  ? 

Mr.  Kashiwa :  ' '  Answer.  After  returning  to  Japan, 
I  made  a  power  of  attorney  to  Shoso  Nii  at  the 
American  Consulate  in  Kobe  about  December,  1935, 
to  dispose  of  my  properties  in  Hawaii." 

The  Court :  Well,  those  are  the  ultimate  facts  that 
I  am  more  interested  in  than  what  he  may  have  told 
this  witness  he  did.  On  the  strength  of  that  man's 
testimony  the  father,  as  I  recall  it — he  testified  in 
that  deposition  that  prior  [79]  to  going  to  Japan  he 
made  a  verbal  gift  of  the  store  to  the  son.  Then  this 
question  that  you  read  and  his  answer  indicate  that 
as  to  the  real  property,  at  some  later  date  after  he 
got  to  Japan,  he  gave  the  son  certain  powers  of 
attorney  to  dispose  of  the  real  property.  Now, 
whether  the  son  used  those  powers  of  attorney  or  not 
I  don't  know  at  the  moment.  But  that  would  be  a 
fact  certainly  more  substantial  than  having  this  wit- 
ness tell  me  what  the  man  told  him  he  had  done, 
when  on  the  fact  of  that  deposition  he  hadn't  done 
something. 

Mr.  Kashiwa:  Your  Honor,  on  the  face  of  this 
deposition — for  example,  your  Honor  knows  of  a 
fact  that  there  was  a  bill  of  sale. 

The  Court:    I  seem  to  recall  there  was  one. 

Mr.  Kashiwa:    This  is  it.  Now,  certainly  there  is 
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something  wrong  with  this  witness  here — he  did  make 
it,  and,  your  Honor,  from  the  very  face  of  the  depo- 
sition, from  the  actual  physical  evidence  here  in  court, 
which  your  Honor  has  considered  on  a  prior  motion 
that  that  thing  is  vitally  Avrong 

The  Court :  Well,  he  is  your  witness.  You  put  him 
on.  You  vouched  for  him. 

Mr.  Kashiwa :  So  I  am  intending  to  explain  this, 
your  Honor,  by  other  evidence.  The  answer  is  not 
very  definite  what  he  did  with  the  property.  He  says 
he  later  set  a  power  of  attorney 

Mr.  Gross:  If  the  Court  please,  if  Mr.  Kashiwa 
is  trying  [80]  to  impeach  his  own  witness  at  this  time, 
I  am  certainly  going  to  object  on  the  entire  line  of 
questioning  at  this  time.  He  has  no  right  to  impeach 
his  own  witness. 

The  Court:  Well,  I  am  interested  in  this  offer  of 
proof.  We  got  off  on  that.  But  I  wanted  to  know 
why  he  hadn't  covered  the  point,  why  he  hadn't  the 
alleged  grantor  testifying. 

Mr.  Kashiwa:  In  other  words,  I  did  cover  the 
point  but  the  answer  wasn't  exactly  responsive.  I 
tried  to  make  the  questions  as  comprehensive  as  pos- 
sible, but  the  difficulty  in  getting  a  deposition  is  just 
what  happened  in  this  case. 

The  Court:  Well,  it  is  12  o'clock.  Let  me  see  some 
of  these  authorities  that  you  offered.  And  we  will 
resume  at  1 :45. 

Mr.  Gross:  If  the  Court  please,  I  wonder  if  the 
Government  might  impose  on  the  Court's  indulgence. 
Mr.  Hoddick  has  another  matter,  I  believe. 

Mr.  Hoddick :    It  is  before  Judge  Metzger  at  two 
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o'clock.  We  have  a  hearing  set  for  trial  and  review 
of  a  sentence.  It  shouldn't  probably  take  more  than 
a  half  hour  at  the  outside. 

The  Court :    When  was  that  set  ? 

Mr.  Hoddick:    At  two  o'clock. 

The  Court:    When  was  it  set? 

The  Clerk:    Last  week,  your  Honor. 

Mr.  Hoddick:  We  filed  a  motion  to  set  five  days 
ago. 

The  Court :    Can  you  advance  it  or  is  it  set  for  two  ? 

The  Clerk :  It  is  set  for  two,  your  Honor.  There 
is  only  one  setting  for  two  o'clock,  and  Judge  Metz- 
ger  had  it  go  on  from  this  morning,  a  review  of  a 
sentence. 

Mr.  Hoddick :  During  the  lunch  hour  I  might  be 
able  to  arrange  for  somebody  else  to  go  there  in  my 
stead. 

The  Court:  Well,  I  haven't  been  thinking  so 
much  of  that  as  I  have  been  of  the  reporter  prob- 
lem. I'd  be  perfectly  willing  to  excuse  you.  Small 
matters  take  at  least  a  half  hour,  so  that  2:30  or  a 
quarter  of  three  would  be  the  earliest  that  we  could 
get  together  on  this  matter.  I  think  the  best  thing 
I  to  do  is  to  continue  this  until  tomorrow  morning. 
What  is  the  situation  tomorrow? 

The  Clerk:     There  is  a  hearing  and  two  motions 
tomorrow    morning    at    ten    o'clock,    your    Honor. 
''  Those  are  pre-trial  matters. 

The  Court:     Have  you  made  any  effort  to  get 
another  reporter? 
^^      The  Clerk :     For  tomorrow  ? 
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The  Court:  For  any  time  where  there  is  a  con- 
flict? 

The  Clerk:     There  wouldn't  be  any  conflict. 

The  Court:  Why  not?  You've  got  a  conflict. 
Well,  I  am  going  to  continue  this  case  until  1:30, 
and  during  the  recess  of  the  noon  period  endeavor 
to  get  another  reporter  for  Judge  Metzger's  divi- 
sion, if  you  can.  And  in  any  event,  if  it  is  impos- 
sible, I  will  take  a  recess  at  two  in  order  to  [82] 
divide  the  reporter  so  that  he  can  be  in  the  other 
division.  But  if  you  are  going  to  have  these  con- 
flicts continually,  as  you  well  know,  Mr.  Clerk,  I  am 
not  trying  to  have  you  do  the  impossible  but  fre- 
quently nobody  thinks  of  it  in  advance  and  maybe 
that  is  the  reason  we  can't  get  a  second  reporter  as 
a  substitute.  Let's  see  if  we  can  line  up  a  substi- 
tute. 

(The  Court  recessed  at  12:00  noon.)  [83] 

Afternoon  Session 

The  Court:  Very  well,  gentlemen,  I  will  call  the 
case  for  the  Clerk.  It  is  the  same  case  we  had  this 
morning,  and  the  question  before  the  Court  is  the 
ruling  on  the  pending  offer  of  proof.  What  have  you 
to  add  to  the  picture,  Mr.  Kashiwa? 

Mr.  Kashiwa:  I  looked  at  your  Honor's  book.  I 
think  you  have  the  same  book  as  I  have. 

The  Court:  I've  got  two  here,  one  on  gifts  and 
one  on  evidence. 

Mr.  Kashiwa :  Page  516.  I  have  20,  statement  of 
former  owner. 
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The  Court:     Yes. 

Mr.  Kashiwa:  Declaration  of  the  former  owner 
in  the  nature  of  an  admission  against  interest 

The  Court:  Well,  I  had  about  reached  the  same 
conclusion  by  a  different  process  of  reasoning,  how- 
ever. Your  whole  theory  is  one  of  gift. 

Mr.  Kashiwa:     Yes. 

The  Court:  And  we  went  around  in  circles  this 
morning  about  what  the  father  may  have  said  to 
this  witness  about  his  intention  to  make  a  gift.  And 
on  the  question  of  whether  an  actual  gift  has  been 
made  or  not,  subsequent  declarations  by  a  donor  are 
admissible  as  declarations  against  interest.  So  that 
on  the  gift  side  T  would  be  inclined  to  think  that 
if  [84]  it  is  shown  that  the  gift  has  been  made,  then 
declarations  by  the  father,  if  they  be  such  and  prop- 
erly identified  as  to  time  and  place,  and  so  forth, 
would  be  admissible  as  declarations  against  interest. 
On  the  other  hand,  with  respect  to  the  property,  you 
can  reach  the  same  conclusion  as  indicated  by  the 
citation  to  which  you  invited  my  attention,  par- 
ticularly when  you  realize,  as  you  have  claimed, — 
which  I  didn't  fully  appreciate  this  morning — that 
the  Alien  Property  Custodian's  title,  if  it  has  one,  is 
no  better  than  what  the  father  had  as  of  the  date  of 
the  vesting.  So  I  am  going  to  accept  your  offer  to 
i|  prove  that  which  you  outlined  when  I  last  asked 
c'you  to  clearly  make  your  offer  and  make  it  specific. 
:|  So  that  you  may  proceed.  I  think  it  would  be  better 
'to  restate  it.  I  sustained  the  objection  to  the  last 
rl  question.  Maybe,  in  view  of  my  present  acceptance 
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of  your  offer,  you  might  want  to  go  back  to  that 
point  and  start  over  again.  But  I  think  in  view  of 
the  confusion  this  morning  that  it  would,  be  highly 
beneficial  to  all  to  start  over  on  this  particular  point. 

Mr.  Kashiwa :     Now,  your  Honor,  one  point  there. 

The  Court:     Yes? 

Mr.  Kashiwa:  Your  Honor  made  a  differentia- 
tion between  a  statement  made,  statements  made 
prior  to  the  completion  of  the  gift  and  after  the 
completion  of  the  gift. 

The  Court:  As  to  gifts,  it  is  the  subsequent 
declarations  that  are  important.  As  to  the  property 
here,  we  have  a  little  [85]  combination  of  circum- 
stances, and  I  am  inclined  to  believe  that  declara- 
tions against  interest  by  one  when  he  owns  the 
property,  has  reason  to  speak  about  it,  are  binding 
on  one  who  claims  in  the  chain  of  title  under  that. 
So  you  may  have  two  different  grounds  here.  I  don't 
know 

Mr.  Gross:  If  the  Court  please,  I'd  like  to  point 
out  that  there  is  one  other  thing  on  that  exception 
to  the  hearsay  rule  that  I  believe  is  accepted,  namely, 
that  if  it  is  offered  to  prove  the  statement  of  a  wit- 
ness b.y  another  witness,  there  must  be  some  show- 
ing that  the  witness  whose  hearsay  we  are  going  to 
let  in  is  unavailable.  The  record  here  shows  that 
Mr.  Kaneichi  Nii  is  not  unavailable,  that  as  late  as 
October,  1948,  his  testimony  was  taken  before  an 
American  Consul  in  Japan.  I  think  that  is  a  modi- 
fication of  this  rule. 

The  Court :    Well,  that  is  perhaps  something  that 
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we  may  have  to  attend  to.  At  the  moment  all  that  I 
would  care  to  say  on  that  point  without  a  clear  rul- 
ing being  made — for  there  is  nothing  before  the 
Court — is  that  I'd  be  inclined  to  think  that  that  cir- 
cumstance might  go  to  the  w^eight  rather  than  to  the 
admissibility. 

Mr.  Kashiw^a:  Your  Honor,  under  the  statement 
on  former  owner,  even  if  the  witness  is  right  here 
we  can  introduce 

The  Court:    Well,  go  ahead. 
By  Mr.  Kashiwa: 

Q.  Now,  prior  to  May,  1935,  when  Mr.  Kaneichi 
Mi  [86]  departed  for  the  Empire  of  Japan,  did  you 
have  any  conversation  with  him  as  to  what  he  did 
with  his  properties  in  Hawaii? 

Mr.  Gross:  Objected  to  as  being  leading.  I  will 
withdraw  the  objection. 

The  Court:     All  right. 

A.     Yes,  I  had. 

Q.     And  what  was  that? 

Mr.  Gross:  If  the  Court  please,  now  I  am  going 
to  object  to  it  unless  Counsel  will  fix  the  time  and 
place  and  date  and  who  were  present  so  that  it  will 
be  possible  to 

The  Court:     If  anyone  were  present. 

Mr.  Gross:  That's  right,  if  anyone  were  present. 
By  Mr.  Kashiwa: 

Q.  Was  there  anyone  present  at  the  time  of  that 
conversation?  A.     I  do  not  remember. 

Q.     Where  was  this  conversation  had? 
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A.  After  he  had  definitely  decided  to  return  to 
Japan,  he  came  to  me  at  my  garage. 

Q.     Where  was  that  garage? 

A.     Waipahu  Garage. 

Q.  With  relation  to  the  time  Mr.  Nii  went  back 
to  Japan,  about  how  many  days  oi*  months  prior  to 
that  was  it? 

A.  I  do  not  recollect  exactly  but  the  conversation 
took  place  after  he  had  definitely  decided  to  return, 
and  that  the  [87]  baggage  and  personal  belongings 
were  being  crated  up,  which  was  presumably  about 
three  or  four  days  prior  to  the  sailing. 

Q.     Now,  what  was  the  conversation? 

A.  He  told  me  that  he  had  definitely  decided  to 
return  to  Japan  and  that  all  the  properties  he  had 
in  Hawaii  he  was  going  to  give  to  Mr.  Shoso,  his 
son,  and  told  me  that  inasmuch  as  Shoso  was  a 
young  man  for  me  to  look  after  them  as  though  I 
were  in  his  place. 

Q.  Now,  aside  from  that  conversation,  did  you 
at  any  time  prior  to  that  time,  between  the  day  Mr. 
Ota  sold  the  property  to  the  day  he  left  for  Japan, 
have  any  other  conversation  with  Mr.  Kaneichi  Nii 
with  regard  to  the  disposition  of  his  property  in 
Japan  ? 

A.  Yes,  at  another  time  he  told  me  that  he  had 
decided  to  give  everything  over  to  his  son  and  that 
he  talked  about  signing  some  papers.  I  am  not  very 
clear  as  to  the  details  of  the  conversation. 

The  Court:     Let's  go  back. 

Mr.  Kashiwa:    Read  the  last  question  ])ack. 
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Mr.  Gross:  I  make  a  motion  to  strike  the  whole 
answer. 

The  Court :  It  may  go  out.  Read  the  question,  to 
the  attorney  rather  than  the  witness. 

(The  reporter  read  the  last  question.) 

Mr.  Kashiwa:  I  will  withdraw  that  question. 
That  answer  may  be  stricken.  [88] 

Q.  Now,  aside  from  that  conversation  which  you 
referred  to  which  you  had  when  Mr.  Kaneichi  Nii 
was  making  his  baggage,  preparing  to  go  to  Japan, 
from  the  time  he  purchased  the  T.  Ota  property  up 
to  the  time  of  that  conversation,  did  you  have  any 
other  conversation  with  relation  to  the  disposition 
of  property  which  Kaneichi  Nii  held  here  in  the 
Territory  of  Hawaii? 

A.  Between  the  time  he  had  frequently  told  me 
that  the  property  was  to  be  for  Shoso,  and  T  pre- 
sumed that  Mr.  Nii,  Kaneichi  Nii,  had  signed  some 
property  in  relation  to  turning  over  the  properties 
to  Shoso. 

Mr.  Gross:  I  move  to  strike  what  he  presumed, 
what  the  witness  presumed. 

The  Court :     It  may  go  out. 

Mr.  Kashiwa:     The  last  i)resumption  part? 

The  Court:     Yes. 

Mr.  Kashiwa:  Do  you  want  to  examine  this  be- 
t  fore  I  show  it  to  him?  (Handing  several  sheets  of 
paper  to  Mr.  Gross.) 

Q.  Let  me  show  you  this  document  which  pur- 
ports to  be  the  last  will  and  testament  of  Kaneichi 
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Mi.  Look  at  the  second  page  of  this  document  and 

see  if  your  signature  is  on  it? 

A.     Yes,  this  is  my  signature. 

Q.  Does  the  signature  of  Kaneichi  Nii  appear 
on  it? 

Mr.  Gross :  I  wonder  if  we  might  have  this  docu- 
ment [89]  identified  at  this  time? 

A.     Yes,  I  am  positive  that  is  Mr.  Nii's  signature. 

Mr.  Kashiwa :  Counsel  wants  this  identified.  May 
this  be  marked  for  identification? 

The  Court:     Yes.  The  document  may  be  marked. 

The  Clerk:  Plaintiff's  Exhibit  No.  1  for  identi- 
fication. 

(The  document  referred  to  was  marked  Plain- 
tiff's Exhibit  No.  1  for  identification.") 

Q.  Now,  after  seeing  this  document,  do  you  re- 
call having  signed  it?  A.     Yes,  I  have. 

Q.  On  December  17,  1932,  when  you  were  resid- 
ing on  Waipahu  ?  A.     Yes. 

Q.  Now,  you  said  that  Kaneichi  Nii's  signature 
appears  on  this  document  on  page  2.  There  are  two 
signatures  written  in  Japanese.  Which  signature 
written  in  Japanese  is  Kaneichi  Nii's? 

Mr.  Gross:  If  the  Court  please,  I  object  to 
Counsel  examining  this  witness  on  a  document  that 
hasn't  even  been  offered  in  evidence  yet,  at  length. 
If  he  is  trying  to  lay  a  foundation,  that  is  one  thing, 
but  I  gather  from  what  he  is  going  to  do  is  to  offer 
a  copy  of  Kaneichi  Nii's  last  will  and  testament  into 
evidence. 
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The  Court :  All  the  witness  was  asked  to  do  is  to 
indicate  [90]  which  Japanese  signature  he  has  pre- 
viously identified  as  the  father's  signature.  The  ob- 
jection is  overruled. 

A.     The  one  on  top  here  is  Mr.  Nil's. 

Q.     The  one  towards  the  top  of  the  page? 

A.     Yes. 

The  Court:  That  is  the  top  of  the  second  page  of 
that  document? 

Mr.  Kashiwa :    Yes. 

Q.  Now,  whose  signature  is  that  written  in  Jap- 
anese characters  towards  the  center  of  the  page? 

A.  This  signature  is  that  of  Mr.  Tomejiro  Tsu- 
moto,  Mr.  Nil's  brother-in-law. 

Mr.  Kashiwa:     I  offer  this  in  evidence. 
The  Court :     On  what  theary  ? 
Mr.  Gross:     I  object  to  this  offer. 
The  Court:     What  are  your  objections  and  what 
is  the  theory  on  which  it  is  offered  first? 

Mr.  Kashiwa:  Your  Honor,  to  show  intention 
that  everything  he  had,  as  is  drawn  in  accordance 
with  the  laws  of  the  Territory  of  Hawaii,  he  gives 
to  his  son. 

I  The  Court:  Well,  just  offhand  my  reaction  to  it 
;|  is  that  it  purports  to  be  a  last  will  and  testament, 
),  and  nobody  has  told  this  Court  yet  that  the  man  is 
4|  dead.  At  most  this  could  only  be  a  retiection  of  his 
i!  intention  as  of  the  day  he  did  it.  The  next  day  lie 
..'may  have  revoked  it.  [91] 
i     Mr.   Kashiwa:     Your   Honor,    in    these   cases — I 
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have  looked  it  up,  and,  of  course,  I  know  Counsel  is 

later  going  to  come  up  with  a  defense 

The  Court:     The  man  isn't  dead,  is  he? 

Mr.  Kashiwa :  No.  Counsel  is  later  going  to  come 
up  with  a  defense  of  the  statute  of  frauds,  your 
Honor.  Now,  it  is  my  contention  that  Mr.  Kaneichi 
Nii — as  I  stated  in  my  opening  statement,  when 
Shoso  Nii  finished  the  elementary  school,  he  wanted 
to  go  to  high  school,  and  instead  of  his  going  to  high 
school  the  father  promised  him  if  he  stayed  that  all 
of  his  property  in  Hawaii,  if  he  left  Hawaii  or  if 
he  died,  would  be  his.  And  this  is  in  part  perform- 
ance of  that  agreement.  And  the  statute  of  frauds 
provides  that  there  should  be  some  memorandum, 
and  a  Avill  has  been  held  to  be  a  sufficient  memo- 
raiidum.  I  have  cases  on  that  point,  your  Honor. 

The  Court:  A  man  has  to  be  dead  first  before 
the  will  is  effective. 

Mr.  Kashiwa:  Yes,  your  Honor.  But  I  will  offer 
to  ]^rove,  your  Honor,  that  there  was  an  agreement 
to  make  this  gift.  Now,  in  these  cases  where  there 
is  a  promise,  or  in  this  case  an  additional  promise 
that  when  he  leaves  the  Territory,  your  Honor,  he 
will  give  everything  he  has  at  that  time  to  his  son — 
now,  there  is  some  question,  your  Honor,  as  to 
whether  the  real  property  is  involved  in  that  agree- 
mt^nt.  Your  Honor  is  familiar  with  the  statute  of 
frauds  of  the  Territory  of  Hawaii.  [92]  I  am  speak- 
ing of  a  defense;  I  don't  know  whether  Counsel  will 
interpose  it,  that  this  is  purely  parol,  your  Honor, 
and  that  the  statute  of  frauds  stands  in  })etween. 
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The  Court :  We  will  come  to  that,  no  doubt.  But 
what  do  you  contend  this  proves? 

Mr.  Kashiwa:  There  are  thousands  of  cases  of 
this  nature,  where  a  man  promises  to  devise  a  piece 
of  property  to  so  and  so,  if  this  child  remains  on  a 
farm  and  works,  and  the  child  actually  worked  for 
so  many  years;  and  there  is  at  a  later  time  a  will 
executed  granting  the  property  to  the  son.  In  most 
of  the  cases,  your  Honor,  that  will  is  subsequently 
changed.  All  right.  If  they  get  hold  of  that  first  will, 
even  though  it  is  executed  'way  after  the  time  of  the 
making  of  the  promise,  the  statute  of  frauds  re- 
quires some  sort  of  a  memorandum,  if  you  are  fa- 
miliar with  the  wording  of  our  statute.  Unless  there 
is  some  memorandum — and  the  courts  have  held  sus- 
taining those,  that  is,  where  a  will  has  been  offered 
in  evidence,  a  will  signed  hy  the  owner  of  the  land. 
Then,  your  Honor,  the  courts  have  held  that  a  will 
which  is  a  signed  memorandum,  signed  by  the  party, 
that  it  is  a  memorandum,  a  signed  memorandum, 
your  Honor.  We  are  not  proving  the  will,  your 
Honor,  not  in  any  sense  of  the  word,  hnt  as  a 
memorandum,  just  like  a  piece  of  paper  which  he 
signed,  even  if  that  will  was  not  properly  executed — ■ 
there  are  many  cases  in  which  a  will  was  not  pro])- 
erly  executed,  and  then  the  question  came  [93]  into 
court.  Even  though  it  is  not  properly  executed,  as 
long  as  there  is  a  signature  on  the  bottom  of  it,  that 
he  promised  to  devise,  it  is  binding,  because  the 
written  memorandum  takes  it  out  of  the  statute  of 
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frauds.  The  written  memorandum  in  a  case  of  that 

nature  is  a  defective  will. 

The  Court:  Well,  on  your  theory — I  see  what 
you  are  driving  at — but  on  your  theory  this  memo- 
randum says,  if  I  have  anything  when  I  die,  which 
I  haven't  previously  given  away,  then  all  the  rest 
that  remains  of  the  estate,  real,  personal,  mixed, 
whatsoever  and  Avheresoever  situated  of  which  I 
may  be  possessed,  of  which  I  may  be  entitled  at  the 
time  of  my  decease,  I  give  to  the  Plaintiff. 

Mr.  Kashiwa :  Your  Honor,  in  every  w^ll  that  is 
a  presumption. 

The  Court:  I  understand  that.  But  you  are 
claiming  it  is  a  memorandum  of  a  present  gift,  are 
you  not? 

Mr.  Kashiwa :  No,  your  Honor.  My  contention  is 
that  it  is  a  memorandum  in  1928  when  this  child 
wanted  to  go  to  college  and  be  educated,  and  certain 
representations  were  made  to  this  child,  your  Honor, 
and  in  reliance  on  that  he  did  not  take  the  ad- 
vantages; he  stayed  home  and  worked  for  the  old 
man  on  a  promise,  your  Honor,  that 

The  Court :     That  his  father  would  do  something. 

Mr.  Kashiwa:     that  he,  the  father,  \vill  will 

everything  to  him,  that  is,  if  he  dies  everything 
would  go  to  him;  whereas,  [94]  if  he  left  Hawaii 
everything  would  be  his. 

The  Court:     Yes. 

Mr.  Kashiwa:  And  relying  on  that  promise,  this 
boy  stayed  for  years  in  the  store  and  gave  up  tlie 
best  portion  of  his  life  while  he  should  have  been  in 
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high  school  and  college.  And,  your  Honor,  it  is  my 
contention  that  to  prove  that  promise,  that  is,  a 
promise  to  devise  land  or  to  give  land  if  he  leaves 
Hawaii,  it  is  my  contention  to  prove  that  promise. 
Now,  in  order  to  sustain  that  promise — it  is  a  prom- 
ise to  convey  a  piece  of  real  property,  to  give  a  piece 
of  real  property,  transfer  the  title,  whatever  may  be 
the  contingency — in  order  to  do  that,  your  Honor, 
my  contention  is  that  under  the  statute  of  frauds, 
which  I  am  expecting  Counsel  to  bring  up,  your 
Honor,  there  must  be  a  memorandum.  This  case  is 
very  similar,  your  Honor,  to  the  Shipman  case  in  26 
Hawaii. 

The  Court :  It  is  very  noA^el.  Well,  I  have  got  to 
take  a  recess.  It  is  two  o'clock.  I  will  hear  your  o))- 
jection  after  the  recess. 

(A  recess  was  taken  at  2:00  o'clock.) 

After  Recess 

The  Court:  Mr.  Kashiwa,  I  have  looked  during 
the  recess  at  the  Shipman  case.  There  the  man  had 
died  and  the  will  was  an  effective  instrument. 

Mr.  Kashiwa:  But  there  are  cases  in  which  the 
man  doesn't  die  but  where  the  party  performs  his 
])art  of  the  agreement,  [95]  the  party  relying  on  the 
])romise  to  such  an  extent  that  even  if  he  does  not 
die  still  the  equitable  interest  is  enforceable. 

The  Court :  I  'd  like  to  see  those,  because  at  most 
it  would  seem  to  me  that  this  would  tend  to  prove 
simply  that  on  this  particular  date  it  was  the  man's 
intention  to  do  something  about  his  property  effec- 
tive when  he  died.  Now,  further, — I  repeat  with 
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emphasis — you  have  talked  about  some  promise  that 
the  father  allegedly  made  to  sign,  to  leave  the  prop- 
erty if  he  went  to  Japan  or  if  he  died,  of  which 
this  memorandum,  as  you  claim,  is  enough  to  take 
that  oral  promise  out  of  the  statute  of  frauds.  But 
I  repeat  again,  I  have  heard  you  talk  a])out  it  but  I 
haven't  heard  any  witness  talk  about  it. 

Mr.  Kashiwa:  I  offered  to  prove  that  by  the 
Plaintiff. 

The  Court:     But  at  best  this  offer  is  premature. 

Mr.  Kashiwa:  May  it  be  marked  for  identifica- 
tion at  the  present  time*? 

The  Court:     It  has  been. 

Mr.  Kashiwa:  He  has  testified  as  to  the  signa- 
ture. 

The  Court :  It  has  been  marked  for  identification 
as  exhibit 

The  Clerk:     Plaintiff's  1  for  identification. 

Mr.  Kashiwa:  I  have  an  exact  reproduction  of 
that  will,  your  Honor.  May  this  be  substituted  for 
the  original  will,  [96]  your  Honor? 

The  Court:    Yes. 

Mr.  Gross:  Neither  one  of  them  is  in  evidence 
yet.  Until  such  time  as  the  Court  admits  them  in 
evidence,  why  I  gather  that  the  Japanese  characters 
which  are  there  conform  to  your  Honor's  and  the 
interpreter's  best  idea  of  the  reproduction  of  the 
Japanese  characters  on  the  original,  is  that  correct  ? 

Mr.  Adachi:     Yes. 

The    Court:     Well,    you    are    technically    right. 
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There  is  no  basis  for  producing  a  substitute.  How- 
ever, this  is  simply  marked  for  identification. 

Mr.  Kashiwa :  Your  Honor,  at  a  later  time  when 
it  is  received  in  evidence  I  v^'ill 

The  Court:  I  think  it  is  perfectly  safe  in  the 
Clerk's  custody.  And  for  all  any  of  us  know,  he 
may  have  made  a  will  yesterday  in  Japan.  Proceed. 

Q.  Mr.  Ikinaga,  did  Mr.  Kaneichi  Nii  own  any 
shares  in  the  Waipahu  Garage  ? 

A.  Yes,  he  had.  He  has  about  300,  a  little  over 
310,  somewhere  between  310  to  320. 

The  Court:     Who  has? 

The  Witness:     Mr.  Kaneichi  Nii. 

Q.  I  mean  in  1935,  how  many  shares  did  Kanei- 
chi Nii  have? 

A.  I  was  speaking  of  that  time,  1935.  At  the 
present  [97]  we  have  declared  dividends.  And  he 
has  exactly  doubled  that  amount. 

Q.     Mr.  Interpreter,  you  mean  stock  dividends? 

A.     Yes,  stock  dividends. 

Q.  In  1935  how  many  shares  were  there  out- 
standing ? 

Mr.  Gross:  If  the  Court  })lease,  I  would  like  to 
object  to  this  line  of  questioning  on  the  grounds  that 
the  corporate  structure  of  the  Waipahu  Garage  is 
not  before  the  Court.  A  certain  piece  of  real  estate 
has  been  vested.  Counsel  claims  that  the  real  estate 
was  given  from  the  father  to  the  son.  The  Court  in 
its  indulgence  has  permitted  Counsel  to  go  into  a  lot 
of  surrounding  circumstances.  Now,  T  cannot  see 
1  what  the  corporate  structure  of  the  Waipahu  Ga- 


i 


256  SJioso  Nil  vs. 

(Testimony  of  Eisuke  Ikinaga.) 
rage — I'd  like  this  thing  to  lead  up  to  the  issue 
which   Counsel  himself  has   created,  namely,   that 
there  was  a  gift  to  this  man  of  this  property  which 
we  vested.  This  seems  to  me  to  be  pretty  far  afield. 

Mr.  Kashiwa:  I  offer  to  prove  that  this  so- 
called  agreement,  that  even  after  the  father  went 
back  to  Japan,  although  the  stocks  remained  in  the 
father's  name,  up  to  1939  when  it  was  changed  to 
his  son's  name,  although  it  was  in  the  father's  name, 
still  the  dividends  were  paid  to  Shoso  Nii  as  the 
beneficial  owner.  And  to  show,  your  Honor,  that 
all  of  the  property  in  the  Territory  was  dealt  with 
in  accordance  with  that  agreement.  It  is  circumstan- 
tial evidence. 

The  Court:  Well,  you  are  now  asking  this  wit- 
ness to  tell  [98]  you  how  many  shares  in  the  whole 
corporation  there  were.  I  am  not  interested  in  tliis 
corporation. 

Mr.  Kashiwa:  All  right.  I  will  withdraw  that 
question. 

Q.  When  were  these  shares  in  Kaneichi  Nii's 
name  changed  to  Shoso  Nii's  name? 

The  Court:     You  are  assuming  something. 

Mr.  Gross:  I  object  to  that,  that  it  is  a  leading 
question. 

Mr.  Kashiwa:     I  will  withdraw  that  question. 

Mr.  Gross:     And  on  the  gromids  it  is  irrelevant. 

The  Court:     It  is  withdrawn. 

Q.  Were  these  shares  in  Kaneichi  Nii's  name, 
which   were   in   Kaneichi 's   name,   Keneichi   Nii's 
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name  in  1935  at  any  time  changed  to  Shoso  Nii's 

name? 

Mr.  Gross:  Objected  to  as  beino:  a  leadini>-  ques- 
tion. If  you  want  to  ask  him  whether  they  were 
changed,  state  what  was  done  with  the  stock  certi- 
ficates, and  that  is  a  different  matter.  I  still  want 
to  maintain  that  the  entire  line — T  want  to  maintain 
the  entire  line  of  objections  to  this  whole  line  of 
questions  on  the  grounds  that  it  is  not  before  the 
Court.  It  is  not  an  issue  that  has  been  framed  by 
the  pleadings. 

The  Court:     Overruled. 

A.  Yes,  it  was  subsequently  changed  to  Mr. 
Shoso  Nii's  name,  but  I  do  not  recollect  exactly 
when  that  was.  [99] 

Q.     During  what  year  was  it? 

The  Court:  Wait  a  minute.  I've  got  to  follow 
this.  I  don't  mean  to  be  interrupting  but  I  can't 
follow  this.  He  jumps  around.  He  says  later  it  was 
changed.  What  was  changed?  What  is  he  talking 
about  ? 

Mr.  Kashiwa:     The  three  hundred  and  some. 

The  Court:  Well,  I  want  him  to  tell  me.  I  want 
the  witness  to  tell  me. 

I  A.  The  name  on  the  stocks  were  changed,  the 
shares  were  changed  from  Mr.  Kaneichi  Nii's  name 
to  Mr.  Shoso  Nii's  name.  I  do  not  know  when  that 
change  took  place. 

Q.     Was  that  immediately  after  1935? 

A.     I  don't  remember. 
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Q.  Now,  after  Kaneichi  Nii  returned  to  Japan, 
whom  did  you  pay  the  dividends  to? 

Mr.  Gross:  Objected  to  as  calling  for  a  conclu- 
sion of  the  witness.  The  best  evidence  of  who  they 
paid  the  dividends  to  would  be  the  cancelled  checks. 

Mr.  Kashiwa:     No,  your  honor. 

The  Court:  Depending  to  whom  the  dividends 
were  paid. 

Mr.  Gross:  I  object  to  the  form  of  the  question 
and  I  object  to  the  substance  of  the  question.  There 
is  no  testimony  that  dividends  were  paid.  And  if 
Mr.  Kashiwa  is  trying  to  prove  that  the  dividends 
were  paid  to  someone  other  than  the  registered 
owner  of  the  stocks,  I  think  the  best  evidence  of 
that  [100]  would  be  the  cancelled  checks. 

Mr.  Kashiwa:  Your  Honor,  the  paying  of  divi- 
dends— an  official  of  the  corporation  may  testify  to 
whom  he  paid. 

The  Court:  The  best  evidence  would  be  the  rec- 
ords of  the  corporation. 

Mr.  Kashiwa:  This  is  not,  your  Honor,  a  docu- 
ment. A  payment,  your  Honor,  need  not  be  proved. 
It  is  not  documentary.  The  best  evidence,  when  there 
is  any  document,  the  act  of  payment,  your  Honor, 
whether  it  is  paid  by  check — you  don't  have  to  bring 
the  document  or  the  book  in;  payment,  to  whom  it 
was  paid,  that  is  a  matter  any  witness  could  testify^ 
to  if  he  has  any  knowledge  of  it. 

The  Court:  Not  in  the  face  of  the  best  evidence 
rule.  Without  doubt,  as  an  officer  of  the  corporation, 
he  probably  knows.  But  you  are  met  with  the  best 
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evidence  objection,  and  with  the  best  evidence  of  to 

viiom  the  corporation  paid  dividends,  and  that  is 

the  corporate  records.  There  is  no  question  about 

that. 

Mr.  Kashiwa:  Your  Honor,  T  am  not  provino- 
any  contents  of  any  documents. 

The  Court :  No,  you  are  trying  to  prove  to  whom 
the  corporation  paid  dividends.  And  the  best  evi- 
dence of  what  is  the  corporate  records.  There  is  no 
question  about  that. 

Mr.  Kashiwa:  Your  Honor,  the  payment  of  the 
claim  to  whom  it  was  paid — I  am  not  proving  the 
contents  of  any  record,  [101]  I  mean  any  document. 
The  best  evidence  rule  applies,  your  Honor,  onl}' 
when  I  try  to  prove  the  contents  of  a  document.  I 
,  can  cite  that  right  in  this 

Mr.  Gross:  I  think  the  best  evidence  rule  ap- 
plies when  you  are  trying  to  prove  anything  than  b}' 
the  best  evidence.  In  other  words,  if  you  are  trying 
to  prove  anything  by  secondary  evidence,  I  believe 
it  is  incumbent  on  the  Counsel  to  show  that  the  best 
evidence  is  not  availal^le  and  that  therefore  sec- 
ondary evidence  must  be  admitted  into  evidence. 
Now,  the  Waipahu  Garage  is  not  so  far  away  from 
here.  If  Counsel  has  any  serious  objections  to  pro- 
ducing the  checks  showing  the  payment,  I  think  he 
should  so  state.  I  think  the  best  evidence  as  to  whom 
the  dividends  were  paid  would  be  the  cancelled 
checks  or  books  of  the  corporation.  I  don 't  want  the 
Court  to  feel  that  we  are  objecting  to  a  statement  or 
a  fact  that  dividends  were  paid.  That  is  not  what 
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we  are  invoking  the  best  evidence  rule  on.  We  are 
invoking  the  best  evidence  rule  as  to  whom  they 
were  paid  to.  As  a  matter  of  fact,  we  don't  know 
whether  dividends  were  paid  or  not.  The  corporate 
records  would  be  the  best  evidence  of  all  of  that. 
And  they  are  not  so  unavailable.  Waipahu  Garage 
is  a  matter  of  a  half  hour's  automobile  drive  from 
here. 

The  Court:  It  seems  to  me,  in  the  face  of  the 
best  evidence  rule,  that  the  objection  is  well  taken. 

Q.  Mr.  Ikinaga,  do  you  have  at  your  Waipahu 
Garage  [102]  a  book  showing  the  payment  of  divi- 
dends ?  A.    Yes. 

Q.  Do  you  have  the  cancelled  checks  showing  the 
payment  of  dividends'?  A.     Yes. 

Q.     Will  you  be  able  to  produce  those  tomorrow? 

A.  Since  about  a  week  ago  we  had  moved  to 
Pearl  City  and  everything  is  rather  congested  now. 
I  doubt  if  I  can  find  the  records  from  now  until 
tomorrow  morning. 

Q.     And  you  have  the  stock  book  there  ? 

A.    Yes. 

Q.     Can  you  bring  that  in  1 

A.     Yes,  I  think  I  can. 

Mr.  Kashiwa:  That  will  be  all  the  questions  of 
this  witness  for  the  time  being,  your  Honor. 

The  Court:     Cross-examination? 

Mr.  Kashiwa:  That  is,  I  haven't  rested  yet.  For 
the  time  being. 

The  Court:  You  mean  you  haven't  finished  with 
the  witness? 
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Mr.  Kashiwa :  Our  direct  examination  is  not  fin- 
ished. 

The  Court:  That  is  clear.  You  may  cross-exam- 
ine if  you  wish  at  this  time  on  that  which  the  wit- 
ness has  testified  to.  Or  you  may  reserve  your  right 
to  cross-examine.  Which  do  you  wish  to  do?  [103] 

Mr.  Gross:  We  will  cross-examine  at  this  time 
and  reserve  the  right  to  further  cross-examination. 

The  Court:     All  right. 

Cross-Examination 

By  Mr.  Gross: 

Q.  Mr.  Ikinaga,  did  you  ever  converse  with  me 
in  English?  Wait  a  minute.  Did  you  ever  converse 
Avith  me  in  English  at  the  Waipahu  Garage  on  the 
night  of  the  stockholders  meeting  out  there?  Do 
you  understand  what  I  said?  Did  you  talk  with 
me?  A.     Not  good  understand. 

Q.  But  you  talked  to  me  in  English  when  we 
were  at  a  stockholders  meeting  at  the  Waipahu 
Garage,  didn't  you? 

A.     Well,  at  that  time  I  talk  mostly  Japanese. 
Mr.  Gross:     That's  all. 

The  Court:  The  witness  is  excused  subject  to 
Ireporting  tomorrow  for  further  examination.  Next 
Iwitness. 

(AVitness  excused.) 
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SHIGEO  MATSUURA, 

a  witness  on  behalf  of  the  Plaintiff,  being  duly 
sworn,  testified  as  follows: 

Direct  Examination 

The  Court:  Will  you  please  state  your  name, 
aa:e,  residence,  occupation  and  citizenship? 

The  Witness:     My  name  is  Shigeo  Matsuura. 

The  Court:     Once  again?  [104] 

The   Witness :     M-a-t-s-u-u-r-a. 

The  Court:     How  old  are  you? 

The  AYitness :     Thirty-two. 

The  Court:     Where  do  you  live? 

The  Witness:     Upper  Manoa  Road. 

The  Court:     Honolulu? 

The  Witness:     Yes. 

The  Court:     And  what  is  your  occupation? 

The  Witness:     Accountant. 

The  Court:     Of  what  country  are  you  a  citizen? 

The  Witness:     U.  S.,  United  States. 

The  Court:     Exclusively,   only? 

The  Witness:     What  is  that? 

The  Court:    Only? 

The  Witness:    Yes,  sir. 

The  Court:     Take  the  Avitness. 

Q.  (By  Mr.  Kashiwa)  :  What  is  your  occupa- 
tion? A.     I  am  an  accountant. 

Q.     HoAv  long  have  you  been  an  accountant? 

A.     Ever  since  the  latter  part  of  July,  1935. 

Q.     Where  did  you  work  in  July,  1935? 

A.     For  Omurei,  Fred. 

Q.     Is  that  accounting  firm  still  in  operation? 
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A.     No.   [105] 

Q.     Wliat  happened  to  it? 

A.     Ever  since  Mr.  Omurei  went  to  Japan 

Q.     When  was  that? 

A.     I  think  that  was  in  1936. 

Q.     What  happened  after  that? 

A.  And  Mr.  Nagatori  and  Mr.  Akahoshi  bonght 
the  place. 

Q.  And  what  happened  to  that  firm  of  Nagatori 
and  Akahoshi? 

A.  They  used  to  have  an  office  in  the  Dilling- 
Iiam  Building  but  ever  since  the  Government  took 
over  the  building  soon  after  the  outbreak  of  war, 
since  there  was  no  space,  both  of  them  had  to 
split  up  and  Akahoshi  took  another  section  of  the 
Dillingham  Building  and  we  moved  over  to  Arcade 
Bu.il  ding. 

Q.     Who  do  you  mean  by  ''we"? 

A.     Nagatori  Accounting  Office. 

Q.  Now,  did  Mr.  Omurei  keep  the  accounts  of 
,th<-  Xii  Store  at  Waipahu?  A.     That's  right. 

Q.  In  1935,  July,  when  you  got  into  the  Omurei 
accounting  office,  was  the  Nii  Store  accounting  kept 
by  Mr.  Omurei? 

A.  The  Nii  Store  accounts  were  handled  by 
Omurei  accounting  office. 

Q.     It  was  there  when  you  went  there  ^ 

A.     Yes.  • 

Q.  Now,  when  it  split,  when  the  business  was 
transferred  [106]  was  the  Nii  Store  handled  by 
N"agatori  and  Akahoshi?  A.     That's  right. 
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Q.  And  after  ^Ir.  Akahoshi  and  Mr.  Nagatori 
divided  their  business,  where  did  the  Nii  Store 
account  go  to? 

A.  The  Mi  Store  went  to  the  Nagatori  ac- 
(^oiinting  office. 

Q.  And  you  have  been  right  through  together 
\vith  Mr.  Omrei  and  then  the  partnership  and  now 
with  Mr.  Nagatori?  A.     That's  right. 

Q.     Are  you  familiar  with  the  Nii  store  accounts  ? 
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That's  right. 

I  asked  you  to  bring  over  some  files  which 
have.   Did  you  bring  them  over? 

Yes. 

What  do  you  have  there? 

I  have  the  tax  returns  here. 

For  what  years? 

From  year  '38  up  to  '47. 

Whose  tax  returns? 

For  Shoso  Nii. 

These   are  tax  returns  under  what  law? 

For  the  United  States,  Federal. 

What  kind  of  tax? 

Internal  Revenue. 

What  kind  of  income? 

For  the  store  business  as  well  as  the  rental. 

The  net  income  tax  ? 

Net  income  tax. 

What  happened  to  the  returns  before  1938? 

Well,  the  bookkeeper  prior  to  me  used  to 
keep  the  books  but  I  don't  know  what  happened  to 
the  returns. 
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Q.     Are  these  from  the  files  of  your  office  ? 
A.     That's  right. 

Q.     Now,  these  are  not  the  originals,  are  they? 
A.     No,  that's  the  duplicate.    The  originals  we 
have  filed. 

Q.  Will  you  tell  us  how  these  duplicate  copies 
are  made? 

A.  We  make  a  pencil  copy  which  is  for  our 
office,  and  we  have  the  office  girJs  type  out  the  tax 
return  which  we  file  into  the  Government,  and  the 
])oueil  copy  is  left  over  in  our  office. 

Q.  Is  that  done  in  the  usual  course  of  business 
of  your  office?  A.     That's  right. 

Q.  Now,  in  all  of  these  income  tax  returns,  is 
rental  shown  as  a  separate  item? 

Mr.   Gross:     I   am   going  to   object  to   Counsel 
questioning  this  witness  about  a  document  which  is 
not  before  the  Court,  which  has  not  been  identified, 
which  I  have  not  examined,  which  the  Court  has 
not  examined,  and  as  far  as  I  know  the  witness 
has  not  examined  since  he  has  been  here.    And  if 
it  is  [108]  the  purpose  of  Counsel  to  endeavor  to 
get   these   income   tax   returns,   or  whatever   they 
may  be,  the  sheaf  of  papers,  into  evidence,  I  sug- 
gest that  they  be  identified  and  that  vvo]^ev  foun- 
dation be  made  before  he  starts  getting  a  lot  of 
evidence  into  the  record  ^vhich  is  off  those  returns. 
T  think  the  question  which  he  just  asked  is  so  vita) 
and  is  such  a  conclusion  of  the  witness  that  I'd 
bko  to  have  that  matter  straightened  out  at  this 
time. 
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The  Court:  Any  objection  to  having  them 
marked  for  identification'? 

Mr.  Kashiwa:  No,  your  Honor.  That  may  be 
mai'ked  for  identification,  your  Honor. 

The  Court:     Yes.    Mr.  Clerk 

The  Clerk:     Plaintiff's  No.  2  for  identification. 

The  Court:     All  of  those  are  2? 

The  Clerk:  Yes,  your  Honor.  I  don't  know 
wliat  they  all  are. 

The  Court:    How  many  are  there? 

The  Clerk:  There  are  ten,  copies  of  ten  re- 
turns from  the  year  1938  to  1947,  inclusive. 

The  Court:     All  right.    Proceed. 

(The    documents   referred   to   were   marked 
"Plaintiff's  Exhibit  No.  2  for  identification.") 

Mr.  Kashiwa:  Your  Honor,  at  this  time  may  I 
temporarily  withdraw  the  witness  here  for  the  pur- 
pose of  introducing  a  [109]  power  of  attorney? 

The  Court:     Through  another  witness? 

Mr.  Kashiwa:  Yes,  your  Honor.  In  order  that 
this  witness  testify,  we  must  prove  the  power  of 
attorney. 

The  Court:  All  right.  You  are  excused  tempo- 
rarily. 

(Witness  excused.) 

Mr.  Kashiwa:     Mr.  Mikami. 
Mr.   Gross:     He   is   not   here.    You   didn't   sub- 
poena him. 

Mr.  Kashiwa :     He  is  out  here. 

Mr.    Gross:     But   I   am   not   going   to   subpot'iia 
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him.    He  is  not  my  witness.    If  the  Court  please, 
I  want  to  object  to  Mr.  Mikami's  testimony  on  the 
grounds  that  he  was  subpoenaed  by  the  Plaintiff. 
He  was  subpoenaed  by  the  Plaintiff  in  this  case. 

The  Court:  Well,  I  am  not  interested  in  who 
subpoenaed  him.  I  am  interested  in  the  fact  that 
he  is  here. 

Mr.    Gross:     If   the    Court   please,    I   think   we 
might  be  able  to  save  some  time  here.    If  all  that 
Mr.  Kashiwa  wants  to  get  into  evidence  is  a  cer- 
I  tified  copy  of  a  power  of  attorney  w^hich  was  re- 
1  eo?'ded,  I  think  that  he  has  a  photostatic  copy,  at 
I  least  he  showed  it  to  me,  of  this  power  of  attorney. 
I  Mr.  Mikami  is  not  competent  to  testify  as  to  the 
I  signature  because  the  signature  here  is  the  signature 
of   Shoso   Nii,  who  is   in  the   courtroom.    And   if 
Shoso  Mi  executed  this  power  of  attorney,  let's 
put  him  on  the  witness  stand  and  let  him  so  testify. 
The  Court:     Well,  I  do  wish  that  you  lawyers 
would  stop  talking  long  enough  so  I  can  find  out 
from  the  witness  what  is  going  on  here.    Most  of 
what  I  know  about  this  case  I  get  from  you  gen- 
tlemen rather  than  from  the  witnesses.    Let's  pro- 
ceed, unless  you  wish  to  agree  with  what  he  is  up 
t<i  there.    I  want  to  hear  what  the  witness  has  to 
say.    Then  I  may  know  about  what  you  are  talk- 
ing about.    But  at  the  moment  I  don't.    It's  like 
so  much  Greek  to  me.   You  start  off  with  the  sug- 
gestion   that   you    might    save    time,    but    I    can't 

<C(^  it. 

Mr.   Kashiwa:     I   offer   this   power   of   attorney 
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executed  by  Shoso  Nii  to  Katsutoshi  Mikami  in 

evidence,  your  Honor. 

Mr.  Gross:  Objected  to  as  being  irrelevant  and 
immaterial. 

The  Court:  There  is  no  basis  for  its  being  re- 
ceived at  the  moment.  You  called  the  witness.  Get 
the  witness  sworn  and  proceed.  Do  you  speak  Eng- 
lish ? 

Mr.  Mikami:     I  cannot. 

Mr.  Gross:     Doesn't  he  speak  English  very  well? 

The  Court:  What  is  going  on  here?  You  say 
h(^  does  speak  good  English  and  then  he  is  subpoe- 
naed by  you  and  I  ask  him  and  he  say  he  doesn't 
speak  English.  Do  you  or  do  you  not  speak  Eng- 
lish? 

Mr.  Mikami:  No,  I  cannot  speak  English.  I 
cannot  speak  good  English. 

The  Court:  I  didn't  ask  you  whether  you  spoke 
it  well  or  not.  I  just  asked  you  whether  you  spoke 
and  understood   [111]   English. 

'My.  Mikami:     No. 

The  Court:  Do  you  understand  the  Clerk?  He 
is  asking  you  to  take  an  oath.  You  listen  to  him 
again. 

Mr.  Gross:  Let's  just  stipulate  on  this  into  evi- 
dence. 

The  Court:     Stipulate  what? 

Mr.  Gross:  This  power  of  attorney.  And  we 
can  probably  excuse  this  witness.  He  speaks  some 
English  but  he  apparently  doesn't  speak  it  very 
well. 


I 


Tom  C.  Clark  269 

(Testimony  of  Shigeo  Matsuura.) 

The  Court:  Now  both  attorneys  are  agreeable 
to  this  document  being  received  in  evidence? 

Mr.  Gross:     That's  right,  this  document  here. 
^     The    Court:     Do    you    wish    this    witness    any 
more  ? 

Mr.  Kashiwa:     Just  to  identify  the  signature. 

The  Court:     On  the  tax  returns? 

Mr.  Kashiwa:     Yes. 

The  Court:  All  right.  But  he  still  has  got  to  be 
sworn.  But  at  the  moment  this  document  may  be 
received  in  evidence  as  the  Plaintiff's  exhibit  next 
in  order. 

The  Clerk:     Plaintiff's  Exhibit  '^C." 

The  Court:  That  is  called  the  power  of  at- 
torney from  whom  to  whom? 

Mr.  Kashiwa:     Shoso  Nii  to  Katsutoshi  Mikami. 

(The  document  referred  to  was  received  in 
evidence  as  ''Plaintiff's  Exhibit  C") 

[Printer's  Note:   Plaintiff's  Exhibit  C  is  set 
out  in  full  at  page  410  of  this  printed  Record.] 

I  KATSUTOSHI   MIKAMI, 

,a   witness   in   behalf   of  the   Plaintiff,   being   duly 
sworn,  testified  as  follows : 

Direct  Examination 

'    The  Court:     Have  you  ever  been  a  witness  in 
court  before? 

The  Witness:     No,  I  haven't. 

The  Court :     You  are  probably  scared.  You  seem- 
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ingly  speak  English  all   right.    I   can  understand 
yoii.    Relax  and  proceed.    Tell  me  your  name,  age, 
residence,  occupation  and  citizenship  ?  What  is  your 
name?   Your  name  is  what? 

The  Witness:     Katsutoshi  Mikami. 

The  Court:     How  old  are  you? 

The  Witness:     Forty-three. 

The  Court:     "WHiere  do  you  live? 

The  Witness:     Honolulu. 

The   Court:    What  is  your  occupation! 

The  Witness:     Soya  Company. 

The  Court:     You  work  there  and  do  what? 

The  Witness:     Soya  sauce. 

The  Court:     They  make  that? 

The  Witness:     No,  I  deliver  to  store.  , 

The  Court:  You  deliver  it?  You  are  a  sales- 
man ? 

The  Witness:     Yes. 

The  Court:  And  of  what  country  or  countries 
are  you  a  citizen  or  subject? 

The  Witness:     Japan.   [113] 

The  Court:     You  are  a  subject  of  Japan  only? 

The  Witness:     Born  in  Japan. 

The   Court:     All  right.    Take  the  witness. 

Q.  (By  Mr.  Kashiwa)  :  Now,  from  1941  to  the 
latter  part  of  1948 — '47 — you  were  the  attorney-in- 
fant for  Shoso  Nii?  A.     Yes. 

The  Court:     What  is  the  answer? 

The  Witness:     Yes. 

The  Court:  Speak  louder.  I  have  got  to  hear 
von. 
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Q.  You  took  care  of  the  S.  Mi  store  at  Waipaliii 
during  those  years?  A.     Yes. 

Q.  And  who  made  the  tax  returns  for  the  busi- 
ness ? 

A.  Nagatori  accounting,  books,  Nagatori  ac- 
counting. 

Q.  Now,  did  you  see  Mr.  Matsuura  who  was 
on  the  witness  stand  a  little  while  ago? 

A.     Yes. 


You  know  him,  don't  you?  A.    Yes. 

Did  he  attend  to  the  books?  A.     Yes. 

Now,  the  figures  from  the  store  were  taken 
by  whom  to  the  Nagatori  accounting  office? 
I  no  understand.  [114] 

The  total  sales  figures  and  the  vouchers  were 
taken  over  by  whom  to  the  Nagatori  office?  Who 
took  it  over  there?  A.     Matsuura. 

Q.     Matsuura?  A.     Matsuura. 

Q.     Who  took  it  over  there?   Who  took  the  fig- 
ures and  the  data  to  make  the  tax  returns  with? 
The  Court:     Do  you  understand  him? 
The  Witness:     I  can't. 

Mr.  Kashiwa :     I  will  withdraw  the  question. 
Q.     The   daily   sales   figures,   purchases,   the   fig- 
ures, who  took  it  over  to  Mr.  Nagatori 's  office? 
A.     I  took  it  down. 
Q.    You  did?  A.    Yes. 

Q.     The    rentals    collected    from    this    proper' 
here  near  the  Waipahu  River,  was  that  reported 
to  Mr.  Nagatori?  A.     Yes. 

Q.     Now,  when  Mr.  Shoso  Nii  was  absent  in  Ja- 
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pa]i,  who  signed  the  tax  returns,  U.  S.  net  income 

tax  return  forms?  A.     Me. 

Q.    You  did?  A.     Yes. 

Q.  Xow,  on  one  of  the  copies  here, — referring 
to  Plaintiff's  No.  2  for  identification  here — for 
the  year  1943,  [115]  signature  of  Katsutoshi  Mi- 
kami appears.   Is  that  your  signature? 

A.     Yes. 

Mr.  Kashiwa:     That's  all. 

The   Court :     Cross-examination  ? 

Mr.   Gross:     No   cross-examination. 

The  Court:    You  are  excused. 

Mr.  Gross:  We  can't  excuse  this  witness  yet. 
He  was  called  by  me. 

The  Court :     You  called  him. 

Mr.  Kashiwa:     No,  Mr.  Gross  called  him. 

The  Court :  I  repeat,  you  called  him  to  the  stand. 
That  is  all  I  know.  He  is  excused.  Now  don't 
argue  with  me. 

(Witness  excused.) 

The  Court:  Now  you  are  calling  back  the  same 
witness  who  was  excused,  Matsuura. 

SHIGEO  MATSUURA, 

a  v.itness  in  behalf  of  the  Plaintiff,  having  previ- 
ously been  sworn,  was  recalled  and  testified  further 
as  follows: 

Direct  Examination 
(Continued) 
The  Court  :T  remind  you,  Mr.  Matsuura,  that  you 
arc  still  under  oath.    You  may  continue  with  your 
examination. 
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Q.  (By  Mr.  Kashiwa) :  Mr.  Matsimra,  these 
ir.  S.  income  tax  returns  between  the  years  1941 
and  1947  were  made  and  officially  submitted  to  [116] 
you  by  whom?  A.     By  Mr.  Mikami. 

Q.  And  prior  to  that,  for  1940,  '39  and  '38, 
they  were  made,  officially  presented  to  you  by 
wliom?  A.     Mr.  Shoso  Nii. 

Q.     Now,  these  are  from  your  files? 

A.     That's  right. 

Q.  Look  at  the  entire  list.  Whose  tax  returns 
are  they?  A.     It  is  for  Shoso  Mi. 

Mr.  Kashiwa:  I  offer  these  in  evidence,  your 
Honor. 

Mr.  Gross:  I  object  to  those  being  offered  in 
evidence.  There  is  no  evidence  that  tliese  are  true 
and  exact  copies,  true  and  exact  copies  of  the  orig- 
inals. I  don't  know  for  what  purpose  they  are  be- 
ing offered  in  evidence.  As  far  as  I  am  concerned, 
tlie  income  tax  returns  of  Shoso  Nii  for  the  years 
1940,  '38  to  '47,  inclusive,  are  completely  irrele- 
^ant  to  the  issues  here.  The  issue  here  is  whether 
there  was  a  gift  of  a  piece  of  real  estate.  There  is 
no  evidence  in  addition.  An  examination  of  these 
returns  shows  that  they  were  written  in  pencil. 
The  witness  has  not  testified  that  he  has  personally 
examined  them  since  he  was  called  by  Mr.  Ka- 
shiwa, and  that  he  knows  of  his  own  knowledge 
that  they  are  true  and  correct  copies  of  the  orig- 
inal; that  they  were  not  offered  between  the  time 
they  were  prepared  a -id  the  time  \]k'v  were  filed 
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Mr.  Kashiwa:     I  will  withdraw  my  offer  at  the  1 
present  time. 

Q.  Mr.  Matsmira,  these  returns  for  the  respec- 
tiAe  years  from  '38  to  '47,  are  they  exact  copies 
of  the  returns  as  filed?  A.     That's  right. 

Q.  Now,  you  look  at  the  returns  here.  Is  there 
a  separate  entry  in  tliose  i-etiirny  hdiow in,<j,-  rentals 
received  ? 

Mr.  Grross:  If  the  Court  please,  these  returns 
are  not  in  evidence  yet,  and  I  would  like  to  object 
to  the  witness  being  interrogated  as  to  what  is 
in  the  returns  until  they  have  been  received  in 
evidence.  They  have  been  identified.  I  don't  feel 
til  at  an  adequate  foundation  has  been  laid  to  show 
that  they  are  true  and  correct  copies,  that  they 
were  made  by  this  witness,  if  he  will  testify  that 
li(  personally  made  these  out,  that  they  were  in 
his  own  handwriting — something  so  that  I  know 
tliat  these  didn't  just  come  from  a  file.  There 
m;iy  have  been  several  copies.  It  is  not  unusual  for 
])eo])le  to  make  mistakes  in  preparing  income  tax 
returns  and  they  have  to  make  several  pencil  copies 
if  for  no  other  reason  than  a  mistake  in  arithmetic. 

3[r.  Kashiwa:  Your  Honor,  he  testified  that 
these  are  true  copies  of  the  returns  as  filed. 

The  Court:  Yes,  he  has  testified  to  that.  Now 
you  are  asking  him  as  to  the  substance  or  contents 
of  these  documents,  and  they  are  not  yet  in  evi- 
dence, and  I  don't  think  you  can.  [118] 

Mr.  Kashiwa:  I  will  offer  these  in  evidence  at 
this  time. 
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The  Court:     And  the  purpose  is? 

Mr.  Kashiwa:  The  purpose  is  to  prove  that 
Shoso  Nii  during  these  years,  as  shown  in  the  tax 
returns,  paid  the  taxes  on  the  income  from  the 
rentals  of  this  particular  property  in  dispute. 

The  Court:  Is  there  anything  there  to  reveal  as 
to  that  which  was  headed  "rentals"  that  came  from 
this  property? 

Mr.  Gross:  I  haven't  had  a  chance  to  examine 
the  returns. 

The  Court:  There  appears  to  be  on  these  re- 
turns a  place  for  reporting  rentals  received  during 
the  year,  but  at  the  moment,  unless  this  witness 
supplements  his  testimony,  how  do  I  know  these 
are  the  rentals  you  and  Mr.  Gross  are  talking 
a])out  ? 

Mr.  Kashiwa:  I  will  prove  that.  I  will  offer  to 
prove  that  the  rentals  as  indicated  in  the  net  in- 
come tax  returns,  the  greater  portion  of  the  rental 
is  rental  from  this  property. 

The  Court :  Do  you  wish  to  do  that  before  press- 
iTig  your  offer? 

Mr.  Gross:     Sorry,  I  didn't  get  that. 

The  C'Ourt:  I  pointed  out  to  him  that  even 
assuming — or  let  me  reword  tliat — that  the  ren- 
tals reflected  therein  are  not  rewealed  by  those 
exhibits  for  identification  as  being  rentals  from 
the  property  that  you  and  he  are  concerned  about. 
Tie  said  he  could  clear  that  up.  [119] 

Mr.  Gross:  I  object  to  these  being  received  in 
evidence    on    the    further    grounds    that    they    are 
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self-serving  statements.  The  income  tax  return  filed 
by  the  average  person  is  prepared  by  himself  or 
by  someone  under  his  employ  to  reflect  a  certain 
condition.  We  are  talking  about  the  title  to  a  piece 
of  real  estate  here. 

The  Court:  Well,  sometimes  I  wonder  what  we 
are  talking  about  or  trying.  But  I  can't  quite  con- 
ceive in  this  day  and  age  income  tax  returns  be- 
ing self-serving  especially  when  we  get  taxed  so 
much. 

Mr.  Gross:  I  have  had  that  ruling  sustained  on 
me. 

The  Court:  That  doesn't  impress  me  particu- 
larly. Well,  anyway,  at  the  moment  no  showing 
has  been  made  what  rentals  are  being  talked  about. 

Mr.  Kashiwa:  All  right.  I  will  withdraw  that 
offer  for  the  time  being,  your  Honor. 

Q.  Have  you  examined  these  returns?  Now,  in 
all  of  the  returns  from  '38  to  '47  there  is  a  column 
there  for  rentals,  is  there  not? 

A.     That's  right. 

Q.  And  in  all  of  those  returns  there  are  fig- 
ures in  there  for  rentals  received? 

A.     That's  right. 

Q.     Now,  what  are  those  rentals  for? 

A.  Those  rentals  include  income  from  both,  all 
the  [120]  property  that  is  under  Shoso  Nii's  name, 
th;it  is,  the  entire  property  that  they  own,  rental 
from  all  the  property. 

Q.  Was  the  rental  from  the  home  in  wliich 
Koiuio  lived  received  and  included  in  there? 
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A.     That's  right. 

Q.  And  the  other  tenants  on  that  Waipahu  River 
])]'operty?  A.     That's  right. 

Q.  And  that  was  inchided  every  year  in  those 
returns?  A.     That's  right. 

Q.  What  was  the  total  rental  income  in  1947 
from  that  Waipahu  River  property? 

A.  That  portion  of  the  rent  I  think  is  being- 
withheld  by  the  Alien  Property  during  the  year 
1947. 

Q.     What  about  1946? 

A.  I  think  it  was  in  both  years,  '46  and  '47, 
l)e cause  in  '45  they  had  a  total  rent  of  $3,380.79 
which  includes  income  from  both  properties. 

Q.     For  '45  was  that  included? 

A.     That's  right,   '45. 

Q.  Between  1938  and  '45,  then,  was  the  rental 
from  that  Waipahu  River  property  all  included  in 
that?  A.     That's  right,  everything. 

Mr.  Gross:  I  hate  to  reiterate  my  objection  so 
much  hnt  the  witness  is  testifying  from  a  docu- 
ment which  has  not  been  received  in  evidence,  and 
all  of  this  is  going  into  the  record.  [121]  I  move 
t(^  strike  it  all  until  the  documents  have  been  put 
into  evidence. 

Mr.  Kashiwa:  I  offer  these  in  evidence,  your 
Honor. 

The  Court:     Overruled. 

Mr.  Kashiwa:  I  offer  these  in  evidence,  your 
Honor. 

The  Court:     All  right.    They  may  be  received. 
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'Che  pending  objection  is  overruled  and  you  may 

have  an  exception  on  each  ground. 

The  Clerk :  Plaintiff 's  Exhibit  ' '  D-1 "  to  ' '  D-10 ' ' 
inclusive. 

(The  dociunents  referred  to  were  received  in 
evidence  as  '' Plaintiff -s  Exhibit  D-1  to  D-10, 
inclusive.") 

[Printer's  Note:  Plaintiff's  Exhibit  D-1  to 
D-10  are  set  out  in  full  at  pages  413  to  442  of 
this  printed  Record.] 

Mr.  Gross:  If  the  Court  please,  I  wonder  if 
the  Court  would  let  my  objection  go  through  until 
T  cross-examine  this  witness  with  reference  to  these 
documents  ? 

The  Court:     Yes,  they  may  run  to  the  line. 

Mr.  Gross:     Thank  you. 

Q.  (By  Mr.  Kashiwa)  :  Are  pajrments  of  real 
property  taxes  shown  on  those  returns? 

A.     I  believe  it  is. 

Q.     Will  you  take  a  look  there? 

The  Court:  The  Clerk  has  ten  of  these  to  mark. 
I  will  take  a  short  recess. 

(A  short  recess  was  taken  at  3:10  p.m.) 

After  Recess 
The  Court:     All  right. 

Q.  (By  Mr.  Kashiwa)  :  During  the  period  you 
were  at  this  office,  from  July,  1935,  to  the  present 
date,  up  to  the  time  the  Alien  Property  Custodi- 
an's  Office  took  the  property  in  dispute  in  this 
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oase,   who  paid   the   real   property  taxes   for  that 

pro])erty  ? 

Mr.  Gross:  I  object  to  that  on  the  grounds 
that  there  has  been  no  testimony  by  the  witness 
that  he  knows  who  paid  the  personal  property 
taxes. 

The  Court:     Sustained. 

Q.  Do  you  know  who  paid  the  real  property 
taxes  for  the  land  in  dispute  in  this  case,  1935,  up 
to  the  time  the  Alien  Property  Custodian  took  the 
property  ? 

A.  You  mean  prior  to  the  Alien  Property  tak- 
ing- over  the  property? 

Q.     Yes. 

A.     Yes,  Shoso  Nii  paid  that. 

Q.     And  that  is  the   Territorial  real  property? 

A.     Territorial,  that's  right. 

Q.     Who  paid  the  gross  income  tax  for  the  rent  ? 
I    A.     Shoso  Mi. 

I  Q.  Since  the  time  you  got  into  the  office  in 
ir):]r)  up  to  the  time  the  Alien  Property  Custo- 
dian took  the  property? 

A.     That's  right. 

Mr.  Gross:  If  the  Court  please,  objection  to 
+]]('  whole  [123]  line  of  testimony  on  the  grounds 
that  he  hasn't  testified  that  he  has  personal  knowl- 
edge of  the  payments. 

The  Court:     You  asked  that  your  objection  and 

(Exception   to  run  to  the  line  on  a  little  different 

basis  than  that  which  you  just  mentioned.    We  are 

I  constantly  faced  with  that.    Witnesses  are  alwavs 
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])resumed  to  be  testifying  of  their  own  knowledge 
nntil  it  is  shown  to  the  contrary.  I  presume  that 
he  is  testifying  as  to  his  own  loiowledge.  If  it 
is  shown  otherwise,  then  I  can  entertain  a  motion 
to  strike.   All  right.    Proceed. 

Q.  Now,  there  is  another  tax  of  the  Territorial 
net  income  tax.    Are  you  familiar  with  that? 

A.     That's  right. 

Q.  In  1935  when  you  got  into  the  office  up  to 
the  time  the  Alien  Property  Custodian  took  this 
property  over,  who  paid  the  Territorial  net  in- 
come tax?  A.     Shoso  Nii  paid. 

Q.     And  the  rental  from  this  property? 

A.     That's  right. 

Q.     Who    paid    it?  A.     Shoso    Mi. 

Q.  When  was  the  personal  property,  the  Ter- 
ritorial personal  property  tax  abolished? 

A.     It  was  in  1947,  I  believe. 

Q.  Prior  to  that  time  were  there  any  fur- 
nishings in  the  [124]  three  houses  located  on  the 
property  in  dispute  next  to  the  Waipahu  River? 

A.     I  w^ouldn't  know  about  that. 

Mr.  Kashiwa:     That's  all. 

The    Court :     Cross-examination  ? 

Cross-Examination 
By  Mr.  Gross: 

Q.  Did  you  personally  see  Shoso  Nii  pay  any 
of  these  taxes  ? 

A.  Well,  I  think  we  have  records  at  the  of- 
fice  
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Mr.  Gross:  Mark  these  documents  for  identifi- 
cation, please,  as  Defendant's. 

The  Clerk:  You  want  them  separately?  "A-1," 
"A-2"  and  "A-3"  for  identification. 

The  Court:  Very  well.  What  is  the  label  de- 
scribing these  documents? 

The  Clerk:  These  are  Territorial  real  property 
tax  l)ills  for  the  years  1945,  1946  and  1947. 

The  Court :     All  right. 

Q.  I  hand  you  papers  marked  "Defendant's 
Exhibits  for  Identification  A-1,  A-2,  A-3"  and 
ask  you  to  examine  them  and  state  what  they  are, 
if  you  know  ? 

A.     This  is  the  real  property  tax  bill. 

Q.     Real  property  tax  bill  for  what? 

A.  Kaneichi  Nil's  property  for  the  years  1945, 
'48  [125]  and  '47. 

Q.     Did  you  pay  those  tax  bills? 

A.  Well,  I  will  have  to  look  over  my  records 
first. 

Q.     Did  Shoso  Mi  pay  them? 

A.     Whatever  Nii  paid,  it  shows  Ni  paid  for  it. 
For  those  properties  which  is  under  Mikami's,  I 
believe  he  paid  for  some  of  it.    He  took  over  the 
pleased  ])roperty,  on  certain  property,  you  see. 
;     Q.     In   whose   name   are   those   bills   made   out? 

A.     Those  bills  are  made  out  in  Kaneichi  Nii. 

Q.  And  at  whose  office  were  they  returned  to? 
I     A.     Tax  collector. 

Q.  Was  the  address  given  for  the  person  who 
(is  to  ]^ay  the  tax?  A.     Omurei. 
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Q.     Were  you  in  that  office  at  that  time  ? 

A,     AYell,  he  was  there,  I  think. 

Q.  No,  my  question  is,  were  you  in  that  office 
at  that  time? 

A.     You  mean  at  the  time  that  these  were  paid? 

Q.     Yes.  A.     That  I  wouldn't  know. 

Q.  Mr.  Witness,  did  you  understand  my  ques- 
tion ?  A.     Yes. 

Q.  And  your  answer  is  still  that  you  didn't  know, 
is  [126]  that  it? 

A.  You  mean  the  time  that  he  paid,  the  day 
that  he  made  these  pa3mients?  I  wouldn't  know 
the  exact  time. 

Q.     Have  you  ever  seen  bills  like  that  before? 

A.     I  have. 

Q.     Like  those  bills  there? 

A.     That's  right. 

Mr.  Gross:  I  haven't  introduced  them  in  evi- 
dence yet.    You  can  examine  them. 

Q.     How  old  did  you  state  that  you  were? 

A.     What  is  the  question? 

Q.  How  old  did  you  state  that  you  were?  What 
is  your  age?  A.     Thirty-two. 

Q.     Thirty-two?  A.     That's  right. 

Q.     In  1935  how  old  were  you? 

A.     Well,  I  was  about  18  or  19,  I  believe. 

Q.  And  when  did  you  start  to  work  on  the  Nii 
accounts?  A.     Some  time  in  1938. 

Q.     Are  you  a  certified  public  accountant? 

A.     No. 

Q.     Did  you  attend  any  accounting  school  ? 
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A.    Yes. 

Q.     Where?  [127] 

A.     West  Commercial  School. 

Q.     West  CominerciaJ  School  i  A.     Yes. 

Q.  By  whom  were  you  employed  during  the 
years  1945,  1946  and  1947? 

A.     Nagatori  accounting  office. 

Q.     Were  you  not  employed  by  F.  Y.  Omurei? 

A.     No. 

Q.  Can  you,  by  referring  to  the  exhibits,  the 
income  tax  returns  which  have  been  received  in 
evidence  here,  state  what  the  real  estate  taxes  were, 
the  amount  of  the  real  estate  taxes  that  were  paid 
for  the  years  1945,  1946  and  1947? 

Th   Court:     Exhibit  ''D." 

The  Clerk:     D-8,  9  and  10. 

A.  I  think  for  the  years  Mr.  Mikami  paid  that, 
if  I  am  not  mistaken,  because  he  took  over  the 
rc^ntal  of  this  portion  of  the  property  there. 

Q.     Then  you  wish  to  change  your  testimony? 

A.  Not  on  that  property  across  the  river.  That 
ve  liave — I  ])elieve  I  can  bring  down  receipts  show- 
ing' that  we  paid  for  that. 

The  Court:     I'm  lost. 

Mr.  Gross:     So  am  I. 

The  Court:     The  property  across  the  river? 

The  Witness:  I  mean  the  property  in  dispute 
right  now.  [128]  It  is  a  very  small  real  property 
tax  on  that.  I  think  I  can  have  the  receipts  or 
something  to  that — that  we  paid  for  it. 

Q.     You  were  not  in  the  F.  Y.  Omurei  account- 
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ing  office  in  the  years  1945,  '46  and  '47,  were  you? 

A.     No,  that  is  Nagatori  accounting  office  now. 

Mr.  Kashiwa:  Your  Honor,  the  testimony 
showed  that  Omurei  went  back  to  Japan  in  1936. 
That  is  the  old  address  here.  And  the  business 
was  taken  over  by  Nagatori.  He  is  working  at  the 
Nagatori  office. 

The  Court:  Well,  I  don't  know  what  you  gen- 
tlemen know.  This  man  Omurei  may  have  gone  to 
Japan  in  '36  but  he  still  may  have  kept  his  busi- 
uoss  under  that  name.    I  don't  know. 

Mr.  G-ross:     Neither  do  I,  if  the  Court  please. 

The  Court:  On  the  facts  so  far,  there  are  very 
few  things  I  know  about  this  case. 

Q.  Will  you  explain  to  the  Court  how  you 
prepared  those  income  tax  returns  for  the  years  in 
question?  Just  exactly  what  you  did  to  prepare 
those  income  tax  returns? 

A.  Well,  I  had  the  information  from  Mr.  Mi- 
kami  during  those  years  and  he  used  to  bring  over 
the  books  every  month  which  we  recorded  in  our 
]jooks.  And  at  the  end  of  the  year  we  made  a  tax 
return  on  that. 

Q.     Did  you  personally  examine  the  books? 

A.     That's  right. 

Q.  Which  Mr.  Mikami — you  personally  exam- 
ined those  books?  [129]  A.     Yes. 

Q.  Do  you  know  how  the  real  estate  tax  bills 
for  the  Territory  of  Hawaii  were  paid,  the  man- 
ner of  payment? 

A.     You  mean  on  which  property  is  that? 
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Q.  On  the  property  which  you  claim  is  the  sub- 
ject matter  of  this  law  suit.  You  are  familiar  with 
the  one  that  is  the  subject  matter  of  this  law  suit, 
aren't  you?  A.     Yes. 

Q.  Now,  in  what  manner  were  those  taxes  paid 
— by  check,  cash  or  by  whom? 

A.     I  believe  it  was  by  check. 

Q.     And  who  drew  the  check? 

A.  During  those  periods  in  question  I  think 
Mr.  Mikami  signed  for  them.  He  was  in  charge 
of  the  Nii  store  during  that  period. 

Q.  So  you  don't  know  of  your  personal  knowl- 
d'i-e  how  they  were  paid,  do  you? 

A.  Well,  it  would  be  paid  by  Mr.  Mikami,  any- 
1 1  ling  to  do  with  Nil's  store. 

Q.  Did  you  understand  the  question,  Mr.  Wit- 
lu'ss?  A.     Yes. 

Q.  Do  you  know  of  your  personal  knowledge 
liow  these  taxes  were  paid? 

A.  Because  all  the  taxes  are  usually  paid  by 
clieck  and  I  believe  that  was  one  of  the  taxes  which 
was  paid  by  check.  [130] 

Q.     You  state  you  believe.    Do  you  know? 
;      A.     Well,  I  have  to  go  over  my  records.    Then 
I  could  tell  for  sure. 

Q.  Would  your  records  show  how  these  taxes 
Avere  paid?  A.     That's  right. 

Q.     Do  you  have  them  here  with  you? 

A.     No,  I  don't  have  it  here. 

Q.     Can  you  produce  them? 
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A.  Well,  it  is  down  at  the  office.  It  is  in  a 
hiQ-  book,  ledger,  and  all  that  thing. 

Q.  Well,  let's  pass  that  for  the  time  being. 
Who  wrote  out  the  checks  payable  to  the  Territory 
of  Hawaii  for  these  tax  bills,  if  you  know? 

A.     All  the  taxes  were  brought  to  Nagatori  ac- 
counting office  and  we  in  turn  paid  them  to  the  tax 
office.    That   wasn't  the   real   property  tax  alone. j 
That   included   gross   income,   unemployment   com- 
]:)ensation,  all  together. 

Q.  Excuse  me,  Mr.  Witness.  I  want  you  to  con- 
line  your  answer  only  to  this  real  estate  that  ii 
the  subject  matter  of  this  law  suit.  I  want  you  t 
state,  if  you  know  of  your  own  knowledge,  ho 
those  taxes  were  paid.  Who  prepared  the  checks 
whether  they  were  prepared  in  your  office,  by  Mr, 
Mikami,  who  signed  them,  and  who  took  them  ove 
to  the  Territorial  Tax  Office? 

A.  That  is  as  I  say,  I  have  to  look  through  ;i 
the  records  [131]  to  see  exactly  what  day  they  '■ 
paid  it  and  all  that.  But  the  checks  were  issued  ! 
by  Mr.  Mikami. 

Q.  Then  am  I  correct  that  your  answer  is  that 
the  checks  were  prepared  by  Mr.  Mikami  and  that 
he  took  them  over  to  the  Territorial  Tax  Office? 

A.  That  is  what  I  was  explaining  to  you,  that 
the  checks  are  not  cut  just  one  to  each  place  but 
it  includes  both  gross  income  as  far  as  real  prop- 
erty, unemployment  compensation,  all  that  together. 
They  paid  directly  to  the  office  in  one  check  and 
we  in  turn  paid  that  to  the  tax  office.    We  have 
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to  separate  that  and  pay  to  the  Territory  of  Hawaii 

and  Internal  Revenue. 

The  Court:  Let  me  see  if  I  understand  what 
you  are  sajdng.  The  taxpayer  is  advised  by  you 
as  to  how  much  taxes  of  all  kinds  and  descriptions 
he  owes? 

The  Witness:     That's  right. 

The  Court:  And  he  gives  you  one  check  to 
cover  all  taxes'? 

The  Witness:     That's  right. 

The  Court:  And  then  your  office  in  turn  pays 
the  individual  taxes? 

The  Witness:     That's  right. 

The  Court:     For  the  person,  the  client? 

The  AYitness:     That's  right,  yes. 

The  Court:  Then  your  record  should  show  that 
your  office  paid  some  of  these  taxes  that  Mr.  Gross 
is  talking-  about?  [132] 

The  Witness:  That's  right.  But  that  I  have 
to  look  through  the  record  to  see  exactly. 

Q.  I  will  ask  you  to  re-examine  Defendant's  Ex- 
hibits "A-1,"  ''A-2"  and  '^A-3"  for  identification 
and  ask  you  whether  by  referring  to  those  ex- 
hibits it  will  assist  you  in  recollecting  the  man- 
ner in  which  the  taxes  were  paid  for  those  three 
years  ? 

A.  Well,  I  can't  tell  for  sure.  I  have  to  look 
thiou.gh  the  books  first  to  see,  because  I  can't  re- 
member all  this  right  offhand. 

Q.     Have  you  ever  seen  tax  bills  similar  to  those? 

A.     I  have. 
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Q.     For  this  property? 

A.     I  think  I  have. 

Q.  Now,  I  want  to  call  your  attention  to  the 
years  1935  to  1938.  Did  you  personally  have  charge 
of  the  payment  of  real  estate  taxes  on  the  real  estate 
involved  in  this  lawsuit  at  that  time? 

A.     No. 

Q.     Who  did? 

A.  It  is  one  of  the  girls  in  the  office  that  used 
to  take  care  of  that,  all  real  property  taxes.  Some 
people  took  care  of  the  Territorial  income  tax,  Fed- 
eral. 

Q.  Can  you  state  who  in  your  office  had  the 
responsibility  for  paying  the  Territory  of  Hawaii 
real  estate  taxes  on  the  [133]  real  estate  involved  in 
this  lawsuit  for  the  years  1935  to  1941? 

A.  Well,  we  have  about  three  girls  in  the  office. 
I  can't  tell  for  sure  which  one  did  pay  those. 

Q.  Is  your  answer  that  one  of  the  three  girls 
made  the  payment?  A.     That's  right. 

Q.     You  did  not  make  the  payment? 

A.     No. 

Q.  Then  you  don't  know  how  the  payment  was 
made,  do  you? 

A.     The  only  thing  I  know  is  that  it  is  recorded  , 
in  the  book.    That's  all.  j 

Q.     If  the  girl  should  make  an  error  and  make  I 
the  error  in  recording,  then  you  would  be  misin- 
formed, would  you?  jl 

A.  But  we  have  the  tax  receipts  to  show  for 
that. 
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Q.     Who  makes  the  entries  in  those  books? 

A.     I  do.    You  mean  on  Mr.  Mi's  books? 

Q.  With  reference  to  the  real  estate  which  is 
the  subject  matter  of  this  lawsuit  only.  That  is 
tlie  only  matter  that  I  am  directing  my  question 
to.    Do  you  understand  that? 

A.     That's  right. 

The  Court:  Do  you  have  the  question  in  mind? 
He  has  lost  the  question. 

Q.  Mr.  Witness,  I  want  you  to  tell  the  Court 
who  had  [134]  charge  of  paying  the  Territory  of 
Hawaii  real  estate  taxes  for  the  years  1935  to 
date,  if  you  know? 

A.  That  I  can't  tell  you.  Maybe  one  of  the 
three  girls. 

Q.    What  are  the  names  of  the  three  girls? 

A.  Well,  we  have  girls  off  and  on.  A  lot  of  them 
are  not  in  our  employment  any  more. 

Q.  By  stating  three  girls,  do  you  mean  that 
they  drew  the  checks  and  took  thein  over  to  the  tax 
office? 

A.  No.  Well,  we  are  not  collecting  just  Mr. 
Xii's  money.   We  collect  taxes  from  all  our  clients. 

Q.  Mr.  Witness,  I  want  you  to  confine  your  an- 
swers to  the  real  estate  taxes  on  the  real  estate  in- 
volved in  this  lawsuit.  I  am  not  interested  in  any- 
thing else. 

A.  That's  right.  But  we  don't  just  pay  the 
taxes.  We  cannot  issue  one  check  for  72  cents. 
"^Ve  get  a  lump  of  all  those  real  property  taxes 
for  many  clients  and  pay  it  at  one  time. 
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Q.  Then  you  did  not  draw  a  separate  check 
against  the  Nii  account  for  these  tax  bills,  is  that 
right? 

A.  It  may  be  that  we  have  it  lumped  with  some 
other  taxes.  But  I  can't  tell  you  for  sure  whether 
it  was  just  one  check  that  we  issued  on  that. 

Q.  Did  you  see  the  tax  bills  before  they  were 
l)aid  ? 

A.     Some  years  I  have.    Some  years  I  haven't. 

Q.  If  the  girl  made  a  mistake  in  paying  the 
taxes,  whose  responsibility  was  that? 

A.  Well,  if  in  case  of  a  shortage,  they  would 
notify  us.  And  if  there  is  overpayment,  they 
w^ould  give  us  a  notice,  too. 

Q.     Who  is  ''they'"? 

A.     The  tax  ofl&ce. 

Q.  Did  you  ever  verify,  did  you  ever  examine 
the  Inlls  to  see  whether  they  were  correct  in  youi 
opinion? 

.v.  If  the  receipts  came  back,  I  would  have 
checked  up  together. 

Q.     Before  you  paid  them? 

A.     We  usually  do. 

Q.  AYho  at  your  office  examined  the  tax  bills 
wlioii  they  came  in  to  see  whether  they  were  in 
OTd(^r  for  payment? 

A.     I  think  the  present  one  now  is  Miss  Murata. 

O.     And  how  long  has  she  been  with  your  firm? 

\.     She  has  been  there  ever  since  the  latter  part 
of  1941,  I  believe. 

Q.     And  she  was  the  one  who  had  the  respon- 
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sibility  for   verifying  these   tax   bill   payments,   is 

that  right?  A.     That's  right. 

Q.  Did  she  show  you  the  receipted  bills  after 
you  got  them  back? 

A.  I  don't  remember  but  if  they  brought  it 
back  we  [136]  should  have  it,  though. 

Q.  And  then  what  did  you  do  with  the  tax 
bills? 

A.  We  usually  stamped  that  and  then  put  it  back 
together  with  the  other  bills  and  sent  it  back  to 
Mr.  Mikami.  He  used  to  bring  over  the  books 
month  by  month,  invoices  and  all. 

Q.  AVhen  you  say  "Mr.  Mikami,"  you  are  only 
referring  to  the  years  1941  to  '47? 

A.     That's  right. 

Q.  But  prior  to  the  year  1941,  from  1935  to 
1941,  what  did  you  do  with  the  taxes? 

A.  We  have  it  all  together  with  the  other  in- 
\oices,  vouchers,  which  Mr.  Shoso  Mi  has. 

Q.  Do  you  have  any  present  recollection  of  the 
name  of  the  person  who  is  shown  as  the  taxpayer 
on  the  tax  bill?  Do  you  understand  the  question? 

A.  Yes.  I  believe  it  is  shown  as  Shoso  Nii, 
Kaneichi  Nii. 

Q.  How  long  has  it  been  shownri  as  Kaneichi 
Xii  ?  A.     That  I  don't  know. 

Q.  Do  you  recall  any  year  when  it  was  not 
sliown  as   Kaneichi  Mi? 

A.     I  haven't  seen  any. 

Mr.  Gross:     That's  all.  ; 

The  Court:     Redirect?  [137] 
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Mr.  Kashiwa:     No  further  questions. 

The  Court:     The  witness  is  excused.  i 

(Witness  excused.) 

The  Court:     Next  witness. 

SHOSO  Nil, 

a  witness  in  his  own  behalf,  being  duly  sworn,  tes- 
tified as  follows: 

Direct  Examination 

The  Court:  Will  you  please  state  your  name, 
age,  residence,  occupation  and  citizenship? 

The  Witness:     Shoso  Nii,  34  years. 

The   Court:     Occupation?  ■ 

The  Witness:     Merchant.  j 

The  Court:     Residence?  j 

Tlie  Witness :  Waipahu,  Oahu,  Territory  of  Ha- 
Avaii. 

The  Court:     Citizenship? 

The  Witness:     American. 

The   Court:     Exclusively? 

The  Witness:     Yes,  sir. 

The  Court:     Take  the  witness. 

Q.     What  is  your  birtJiday  / 

A .     January  3,  1914. 

Q.     How  many  trips  did  you  take  to  Japan? 

A.     Two  trips. 

O.     When  was  the  first  trip?  [138] 

A.     First  trip  was  in  1921. 

Q.     Nineteen  what?  A.     Twenty-one. 

Q.     When  did  you  come  back?  A.     1923. 
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Q.     And  when  was  the  second  trip  taken? 

A.     1941. 

Q.  Prior  to  your  leaving  in  1921,  what  was 
your  address  at  Waipahu? 

A.     Waipahu,  Oahu,  Territory  of  Hawaii. 

Q.     Any  particular  street  number? 

A.  No  street  number.  But  I  had  a  box  num- 
ber, 416,  Post  Office  box. 

Q.  When  were  you  married?  How  old  were 
you  when  you  got  married? 

A.     Twenty-one  years  old. 

Q.  Prior  to  your  going  back  to  Japan  this 
last  time,  did  you  reside  with  your  wife  here? 
When  you  got  married, — where  did  you  get  mar- 
ried? 

Mr.  Gross:  If  the  Court  please,  I'd  like  to 
let  the  witness  answer  the  questions. 

Mr.  Kashiwa:     I  will  withdraw  that  question. 

Q.    Where  did  you  get  married? 

A.     In  Honolulu,  Territory  of  Hawaii. 

Q.     In  Honolulu?  [139]  A.    Yes. 

Q.     And  after  that  where  did  you  live? 

A.     Waipahu,  Oahu. 

Q.  Now,  you  testified  that  you  went  to  Japan 
in  1941?  A.     Yes. 

Q.     When  did  you  go  to  Japan? 

A.     June,  1941. 

Q.  At  that  time  were  you  registered  with  the 
(Selective  Service?  A.     Yes. 

■     Q.     I  show  you  this  card  here.  Registration  Cer- 
ijtificate  of  Shoso  Nii,  Selective  Service  Card.  Take 
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a  look  at  it.    (Handing  a  small  card  to  the  witness.) 

Is  that  your  card?  A.     That  is  mine. 

Q.  This  was  issued  to  you  by  the  Selective 
Service?  A.    Yes.  m 

Q.     Your  Draft  Board?  A.     Yes.  * 

Mr.  Gross:  I  would  assume  that  everybody  ovei 
the  age  of  21  had  a  card  issued  to  them.  (Mr. 
Kashiwa  shows  the  card  to  Mr.  Gross.) 

Mr.  Kashiwa:     I  offer  this  in  evidence. 

Mr.  Gross:  I  object  on  the  grounds  that  it  is 
completely  irrelevant  to  the  issues  here. 

Mr.  Kashiwa:  Your  Honor,  in  the  pleadings 
there  is  a  [140]  denial  of  residence  made  in  this 
case.  Residence  is  one  of  the  most  important 
things  in  this  case.  My  contention  is  that  the 
residence  of  this  Plaintiff  was  at  Waipahu,  and 
it  shows. 

The  Court:  Well,  at  best  that  might  be  some 
evidence  of  that  fact,  as  of  the  date  of  the  card. 
It  wouldn't  go  much  beyond  that,  would  it? 

Mr.  Kashiwa:  Then  I  will  follow  this  up.  He 
did  a  very  peculiar  thing.    He  left 

Tlie  Court:     Let  him  testify.    I  will  admit  tlie 
i-nvd   for  whatever  purpose  it  concerns, 
dence  as  '^Plaintiff's  Exhibit  E-1.") 

(The  card  referred  to  was  received  in  evi- 
dence as  ''Plaintiff's  Exhibit  E.") 

[Printer's  Note:  Plaintif(^'s  Exhibit  E-1  is 
set  out  in  full  at  page  44,')  of  this  ])rinted 
Reco]'d.] 
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Q.     Why  did  you  go  to  Japan  in  1941? 
A.     To  visit  my  father  who  was  very  ill  at  that 
time. 

Q.     Now,   did   you   receive   leave   from   the    Se- 
lective Service  officials? 

A.     Yes,  I  got  a  permit  from  the  Selective  Serv- 
ice Board. 

Q.     For  how  many  months? 
A.     For  five  months. 

Q.     Let  me  show  you  a  letter  here  headed  Per- 
mit of  Local  Board  for  Registrant  to  Depart  from 
the  United  States.    Have  you  seen  that?    (Show- 
in?:  a  sheet  of  paper  to  the  witness.) 
A.     Yes. 

Q.     Who  issued  that  to  you?  [141] 
A.     Official  at  the  local  board  at  Waipahu. 
Q.     Waipahu  board?  A.    Yes. 

(Mr.  Kashiwa  shows  document  to  Mr.  Gross.) 
Mr.    Kashiwa:     I    offer   this    in   evidence,   your 
Honor. 

Mr.  Gross :  I  object  to  that  on  the  same  grounds, 
that  it  is  irrelevant  to  the  issues. 

The  Court:  What  bear  in  o;  has  tlvis  to  ^ho  issues, 
the  fact  that  the  draft  board  gave  him  permission 
for  five  months  to  be  absent  from  the  country? 

Mr.  Kashiwa:  That  shows,  your  Honor,  if  ho 
personally  departed  from  here,  he  certainly  wouldn't 
he  a  resident  here.  But  even  under  the  Selective 
Service  law  lie  was  .supposed  to  come  back  wHliin 
five  months,  showing  that  he  intended  keeping 
bis  residence  here. 
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Mr.  Gross:  If  he  had  gotten  to  Japan  and  war 
broke  out  and  he  didn't  return,  I  am  quite  sure 
that  the  only  way  the  Selective  Service  Board 
would  have  gotten  him  was  the  way  they  finally 
did  get  him. 

The  Court:  It  may  be  received  as  part  of  the 
exhibit  last  received. 

The  Clerk:  The  last  one  would  be  "E-1"  and 
this  one  would  be  ''E-2." 

(The  document  referred  to  was  received  in 
evidence  as  "Plaintiff's  Exhibit  E-2.")   [142] 

[Printer's  Note:    Plaintiff's  Exhibit  E-2  is 
set  out   in    full    at   pa,G,'e  444   of   this   printed] 
Record.] 

Q.  When  did  you  arrive  in  Jai)an? 

A.  July  5,  1941. 

Q.  Then  when  did  you  get  bade  from  Japan? 

A.  November  8,  1947. 

Q.  Why  weren't  you  able  to  come  back? 

A.  Because  there  was  no  transportation  at  that 
time. 

Q.  Did  you  try  to  get  trans]  )ortation? 

A.  Yes. 

Q.  When  was  that?  A.     That  was  in  1941. 

Q.  What  month  ? 

A.  It  was  either  September  or  October.  I  don't 
remember  quite  clearl}'. 

Q.  How  did  you  attempt  to  get  transportation?   j^ 

A.  I  saw  the  American  Consul  at  Kobe  to  find 

out  if  there  was  anv  means  of  my  getting  back  here. 
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Q.  And  what  did  you  find  out  from  the  American 
Consul  ? 

A.  Since  there  was  no  boats  coming'  from  Japan, 
he  told  me  to  hold  my  papers  until  the  transporta- 
tion resumed. 

Q.     Was  there  any  possible  way  of  coming  home  ? 

Mr.  Gross:  I  object.  How  can  a  witness  know 
whether  there  was  any  possible  way  of  coming' 
home'?  He  said  that  he  tried.  The  question  was,  was 
there  any  possible  way  of  coming  home?  For  whom? 
For  this  witness  or  for 

The  Court:  I  presume  he  means  for  this  wit- 
ness. It  is  [143]  quite  evident. 

Q.     Answer  the  question. 

A.  The  American  Consul  told  me  that  there 
might  be  a  way  of  coming  back  through  Shanghai 
and  Manila  but  they  weren't  sure,  and  I  told  the 
hotel  people  in  Kobe  about  it,  and  they  weren't  sure. 
So  I  let  the  thing  go. 

Q.  You  said  American  Consul.  American  Consul 
where?  A.     At  Kobe. 

Q.     Informed  you?  A.     Yes. 

Q.     By  what?  A.     By  letter. 

Q.  You  came  back  in  November  of  1947.  Did  you 
receive  a  permit  to  return?  A.     Yes. 

Q.     By  whom? 

A.     By  the  American  Consul  at  Kobe. 

Q.     You  came  back  on  tliat  ])ermit  I  A.     Yes. 

Q.     What  was  your  father's  name? 

A.     Kaneichi  Nii. 

Q.     Is  he  still  living?  x\.     Yes. 
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Q.  Now,  there  has  been  testimony  that  there  are 
three  children  in  the  family.  How  many  sons?  [144] 

A.     One  son  and  two  daughters, 

Q.     And  you  are  the  only  son?  A.     Yes. 

Q.     Where  are  the  two  daughters  living? 

A.     In  Japan  now. 

Q.    What  school  did  you  go  to? 

A.     Waipahu  school. 

Q.     What  Avas  that,  a  high  school  or  elementary?] 

A.     Elementary  school,  eighth  grade. 

Q.     How  many  grades  were  there  in  that  school?] 

A.     Eight  grades. 

Q.     Did  you  graduate?  A.     Yes. 

Q.     After  that  did  you  go  to  any  school  ? 

A.  I  tried  to  enter  Kalakaua  Intermediate] 
School  but  since  my  father  wanted  me  to  work  in| 
the  store 

Q.  Just  a  moment,  now.  This  Kalakaua  school,] 
did  you  make  an  application  there? 

A.  Yes,  I  took  the  examination  and  applicationj 
at  the  same  time. 

Q.     Were  you  accepted?  A.     Yes. 

Q.     Did  you  go  to  that  school?  A.     No. 

Q.     Why  didn't  you  go  to  that  school?  [145] 

A.     My  father  wanted  me  to  work  in  the  store. 

Q.     What  store?  A.     In  my  father's  store.) 

Q.     Situated  where  ?  A.     At  Waipahu. 

Q.     Did  you  do  that?  A.     Yes. 

Q.     Did  he  give  any  reasons  why  you  should  worl 
at  his  store? 
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A.  Yes.  I  was  the  only  son  and  since  our  sales- 
man who  was  doing  all  the  work  outside  was  ill 

Q.     What  is  his  name*? 

A.  Miyasato.  And  he  had  to  leave  for  Japan.  I 
stayed  in  the  store  and  helped  wry  father. 

Q.     Did  your  father  promise  you  anything? 

A.  Yes.  He  pi'omised  to  give  me  everything  that 
he  owned  in  the  Territory. 

Q.    When 

Mr.  Gross:  I  make  a  motion  to  strike  his  testi- 
mony unless  it  is  stated  as  to  the  time  and  place  of 
the  conversation,  the  date,  and  who  w^as  present,  if 
anyone. 

By  Mr.  Kashiwa: 

Q.     When  was  that  promise  made'? 

A.  Well,  he  promised  that  quite  often  but  the 
last  time  I  recall  was  the  last  supper  we  had,  the 
family  had  together.  [146] 

Q.  When  w^as  the  first  time  he  made  tliat  prom- 
1  se  ? 

A.  Since  I  left,  since  I  graduated  from  Waipahu 
School. 

Q.  Where  was  that  conversation  held  between 
>'ou  and  your  father  ? 

A.     At  the  dinner  table. 

Q.     Where?  A.     At  our  home. 

Q.     Was  anybody  present  there  ? 

A.     Yes,  my  mother  and  my  wife  were  there. 

Q.     Was  your  wife  there  at  that  time? 

A.    Yes. 
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The  Court :  You  were  married  when  you  got  out 
of  grammar  school? 

The  Witness:     No,  the  last  time. 

Q.     Oh,  you  are  talking  about  the  last  time? 

A.     Yes. 

Q.  How  about  the  first  time,  when  }^ou  got  out 
of  school  in  1928? 

A.  Well,  that  was  so  far  back  that  I  don't  recall 
exactly  where  he  made  that  conversation.  But  we 
used  to  go  to  tow^n  in  the  same  car  together  and  he 
told  me  in  the  car,  at  home — well,  he  told  me  quite 
often  about  giving  me  the  properties. 

Q.     What  properties? 

A.  The  whole  property,  everything  that  he  owned 
here.  [147] 

Q.     Where?  Here  in  the  Territory  of  Hawaii? 

A.     Yes. 

Q.     When  would  he  give  it  to  you,  did  he  say? 

A.  When  he  died  or  when  he  leave  this  country. 
That  means  the  Territory. 

Q.  About  what  year  did  you  graduate  elementary 
school?  A.     Around  1928. 

Q.     When  did  you  receive  the  store  ? 

A.     In  1933. 

Mr.  Kashiwa:  Your  Honor,  from  now  on  there 
are  a  few  documents  here  which  are  already  ad- 
mitted, and  now^ 

The  Court :  You  will  have  to  pull  them  out.  They 
will  have  to  be  given  a  marking  in  this  trial. 

Mr.  Gross:  Well,  these  admissions  of  fact  liave 
attached  to  them  copies  of  all  these  documents  witli 
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the  recording-  data  on  them,  and  I  just  wondered  if 
at  this  time  we  couldn't  agree  or  state  into  the  rec- 
ord and  give  them  exhibit  numbers,  refer  to  them 
by  reference,  and  then  we  could  probal)ly  shorten  it. 
They  are  all  made  a  part  of  this. 

The  Court:  Well,  I  find  that  it  is  four  o'clock. 
We  will  suspend  for  the  day,  and  between  now  and 
tomorrow  morning  you  can  decide  just  in  what  man- 
ner you  propose  to  handle  that.  It  would  seem  to  me 
that  even  though  these  documents  are  already  in  the 
file,  they  should  be  given  identifia])le  markings  for 
the  purpose  of  the  trial.  So  until  tomorrow  at  nine 
we  stand  adjourned. 

(The  Court  adjourned  at  4:00  p.m.)  [148] 

Honolulu,  T.  H.,  Nov.  30,  1948,  9:00  o'clock  a.m. 
The  Clerk:     Civil  No.  837,  Shoso  Nii,  Plaintife. 
versus  Tom  C.  Clark,  Attorney  General,  as  Succes- 
sor to  the  Alien  Property  Custodian,  for  further 
trial. 

The  Court:     Are  the  parties  ready? 
Mr.  Kashiwa:     Ready. 
Mr.  Gross :     Ready  for  the  Defendant. 
I     Mr.  Kashiwa:     Your  Honor,  Mr.  Shoso  Nii  was 
;  on  the  stand.  I  have  a  very  short  witness,  Mr.  Kin- 
||ney,  who  must  be  back  in  Waipahu  by  ten.  He  is  a 
(j member  of  the  bar.  And  I'd  like  to  put  him  out  of 

1  order. 
The  Court:    Any  o])jection? 
Mr.  Gross:     No  objection. 
The  Court :     Very  well. 
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OLIVER  KINNEY, 

a  witness   on  behalf  of  the  Plaintiff,   being  duly 
sworn,  testified  as  follows: 

Direct  Examination 

The   Court:     Will  you  please  state  your  name, 
age,  residence,  occupation  and  citizenship? 

The  Witness :     Oliver  Kinney,  49 ;  I  am  an  attor- 
ney, business  agent. 

The  Court:     Residence? 

The  Witness :     3014  Kiele  Street,  Honolulu.  [149] 

The  Court:     Citizenship? 

The  Witness:     United  States  citizenship. 

The  Court:     Exclusively? 

The  Witness:     Yes. 

The  Court:     Take  the  witness. 
By  Mr.  Kashiwa: 

Q.     Mr.  Kinney,  did  you  at  any  time  buy  any 
property  in  Waipahu  from  Mr.  Shoso  Nii? 

A.     Yes,  in  1941,  the  spring  of  '41. 

Q.     Where  was  that  property  situated? 

A.     At  the  intersection  of  Farrington  Highway 
and  Depot  Road  in  Waipahu  Village. 

Mr.  Cross :    Excuse  me.  Farrington  Highway  and 
what? 

The  Witness:     Depot  Road,  D-e-p-o-t. 

Q.     Do  you  know  where  the  property  in  dispute 
in  this  case  is  situated? 

A.     Well,  approximately  it  is  across  the  Kapakahi 
Stream  from  the  Depot  Road  in  Waii}ahu  Village. 

Q.     That  is  also  known  as  Waipahu  River? 
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A.  Well,  it  is  known  as  Waipahu  Stream,  Ka- 
pakai  Stream. 

The  Court:     Kapakai? 

The  Witness:  Kapakai.  It  is  a  little  winding 
steam,  so  some  call  it  a  Kapakai  stream. 

Q.  There  is  a  map  showing  the  old  highway 
"A,"  and  ''C/'  the  old,  and  ''D,"  the  Depot  Road. 
Will  you  indicate  on  [150]  this  road  where  this 
property  which  you  purchased  was  situated? 

A.     At  this  intersection.  (Indicating  on  map.) 

Q.     Take  the  chalk  and  mark  it  out. 

A.     I  take  it  that  this  goes  out  to  Waianae. 

Q.    Yes. 

A.     And  this  goes  up  to  Waipahu  Village? 

Q.     Yes.  A.     And  this  is  Kapakai  street? 

Q.     Yes.  A.     It  is  this  piece  in  here. 

Q.     The  parcel  marked  '^X"?  A.     Yes. 

Q.  In  whose  name  was  that  property  at  the  time 
of  your  purchase? 

A.  Well,  I  dealt  with  Shoso  Nii,  although  the 
tax  maps  in  the  city  here  gave  the  name  of  Kaneichi 
Nii. 

Q.     Kaneichi?  A.     Kaneichi  Nii. 

Q.  Now,  will  you  give  us  the  conversation  you 
had  with  him  at  the  time  you  made  the  deal  ? 

A.  Well,  I  saw  a  "For  Sale"  sign  on  the  prop- 
erty and  it  gave  the  name  of  S.  Nii  as  the  party  to 
refer  to.  So  I  stopped  at  the  Nii  store  in  Waipahu 
Village  and  met  Shoso  there  and  spoke  to  him  about 
the  property.  And  he  quoted  a  price  of  $3,300  for 
the  parcel.  It  was  about  15,198  square  [151]  feet,  I 
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believe,  more  or  less.  And  after  checking  the  title 
to  the  property  I  saw  him  again  several  days  after- 
wards and  told  him  that  I  thought  there  was  some 
defect  in  the  title.  I  mean  there  was  a  cloud  in  the 
title  that  I  would  have  to  clear  that  out  by  Land 
Courting  the  title  which  would  cost  me  approxi- 
mately $500.00.  And  I  would,  therefore,  offer  him 
$2,800  for  the  property.  And  he  accepted  the  $2,800, 
the  offer. 

Q.     The  deed  was  drawn  from  whom  to  whom  ? 

A.  The  deed  was  drawn  from  Shoso  Nii,  as  at- 
torney-in-fact for  Kaneichi,  Kaneichi  Nii  to  me  as 
purchaser. 

Q.  Now,  at  the  time  the  price  was  reduced,  you 
said  there  was  some  Land  Court  application  neces- 
sary to  cost  $500?  How  long  did  it  take  for  him  to 
decide  to  sell  it  for  $2,800? 

A.  AVell,  when  I  went  back  there  to  him,  I  men- 
tioned the  figure  $2,800  to  him. 

Q.    Yes? 

A.  After  explaining  to  him  that  I  would  have  to 
clear  the  title,  and  would,  therefore,  offer  |500  less 
than  the  price  he  quoted  me.  And  he  accepted  it 
right  there,  $2,800,  after  my  explanation  that  I 
would  have  to  spend  that  much  money  to  clear  the 
cloud. 

Q.     Did  you  pay  the  $2,800?  A.     Yes. 

Q.     To  whom?  [152]  A.     To  Shoso  Nii. 

Mr.  Kashiwa:     That's  all. 

The  Court:     Cross-examination? 

Mr.  Gross:     No  cross-examination. 
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The  Court:    You  are  excused. 
(Witness  excused.) 

Mr.  Kashiwa:  Our  interpreter  is  not  here.  The 
Waipahu  Garage  man  is  back  with  the  ]:)ooks.  I  have 
instructed  the  interpreter  to  be  back. 

Mr.  Gross:  Suppose  we  proceed  to  get  these 
documents  into  evidence  now? 

The  Court:  Yes.  When  we  adjourned  yesterday 
there  was  some  discussion  about  marking  as  ex- 
hibits matters  that  were  already  in  the  record. 

Mr.  Gross:  If  the  Court  please,  these  are  docu- 
ments which  we  have  asked  Counsel  to  admit  the 
genuineness  of  photostatic  copies  certified,  and  these 
documents  have  been  admitted  to  l)e  true  and  gen- 
uine by  paper  filed  in  this  case  by  Counsel  for  the 
Plaintiff. 

The  Court:     That  is  correct? 

Mr.  Kashiwa:  Yes.  And  by  you  also.  You  stipu- 
late? 

Mr.  Gross:     Yes. 

The  Court :     These  documents  are  attached  to 

Mr.  Gross:     They  are  attached  to  the  affidavit. 

The  Court:     Of  Mark  Huckestein.  [153] 

Mr.  Gross :     Of  Mark  Huckestein. 

The  Court:  Filed  March— filed  August  30,  1948. 
And  they  are 

Mr.  Kashiwa:  First  a  deed  from  T.  Ota  to  Ka- 
neichi  Nii  of  the  property  in  dispute,  dated  Decem- 
ber 27,  1932. 

The  Court:     That  may  be  marked — oh.  recorded? 

Mr.  Kashiwa:  Recorded  in  Liber  1189,  pages  91 
to  93. 
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The  Court:  That  may  become — who  is  offering 
it? 

Mr.  Kashiwa :     I  will. 

The  Court :     That  will  become 

The  Clerk :     Plaintiff 's  Exhibit  "  F. " 

(The  document  referred  to  was  received  in 
evidence  as  "Plaintiff's  Exhibit  F.") 

[Printer's  Note:  Plaintiff's  Exhibit  F  is  sim- 
ilar to  Exhibit  No.  2  set  out  at  page  53  of  this 
printed  Record.] 

Mr.  Kashiwa :  Bill  of  sale  from  Kaneichi  Nii, 
of  the  K.  Nii  Shoten,  to  Shoso  Nii,  dated  January 
2,  1933,  recorded  in  Liber — recorded  in  the  Bureau 
of  Conveyances,  Liber  1205,  pages  26  to  27. 

The  Court:     That  may  become 

The  Clerk :    Plaintiff 's  Exhibit  "  G. " 

(The  document  referred  to  was  received  in 
evidence  as  ''Plaintiff's  Exhibit  G.") 

[Printer's  Note:  Plaintiff's  Exhibit  G  is  sim- 
ilar to  Exhibit  No.  1  set  out  at  page  51  of  this 
printed  Record.] 

Mr.  Gross:  The  only  question  I  have  is  whether 
these  exhibits  should  be  determined  as  Plaintiff's 
exhibits  or  Defendant's  exhibits  or  the  Court's  ex- 
hibits. 

The  Court:     It  is  too  late  now.  [154] 

Mr.  Kashiwa:  Deed  from  T.  Ota  to  Kaneichi 
Nii,  Liber  1451,  pages  418  to  420,  dated  July  23, 
1938. 

The  Court:     That  may  become 
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The  Clerk:     Exhibit  ^^H." 

(The  document  referred  to  was  received  in 
evidence  as  ''Plaintiff's  Exhibit  H.") 

[Printer's  Note:  Plaintiff's  Exliibit  H  is  sim- 
ilar to  Exhibit  No.  3  set  out  at  ]^^ge  57  of  this 
printed  Record.] 

Mr.  Kashiwa:  Power  of  attorney  of  Kaneichi 
Nii  to  Shoso  Nii,  dated  February  7,  1939,  Liber 
1503,  pages  192  to  192— pages  190  to  192. 

The  Court:     That  may  become 

Mr.  Kashiwa:     No,  193. 

The  Clerk :     Plaintiff 's  Exhibit  "  I. " 

(The  document  referred  to  was  received  in 
evidence  as  "Plaintiff's  Exhibit  I." 

[Printer's  Note:  Plaintiff's  Exhibit  I  is  sim- 
ilar to  Exhibit  No.  6  set  out  at  pa.^e  64  of  this 
])rinted  Record.] 

Mr.  Kashiwa :  Power  of  attorney  from  Saku  Nii 
to  Shoso  Nii. 

The  Court:     That  is  the  mother? 

Mr.  Kashiwa :  Dated  February  7,  1939,  recorded 
in  Liber  1503,  from  pages  194  to  197. 

The  Court :     That  may  become 

The  Clerk:     Plaintiff's  "J." 

(The  document  referred  to  was  received  in 
evidence  as  "Plaintiff's  Exhibit  J.") 

[Printer's  Note:  Plaintiff's  Exhibit  J  is  sun- 
ilar  to  Exhibit  No.  5  set  out  at  page  60  of  this 
printed  Record.] 
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Mr.  Kashiwa :  Certified  copy  of  the  Vesting  Or- 
der, Order  No.  9777,  recorded  in  the  Bureau  of  Con^ 
veyances,  Liber  2070,  [155]  pages  61  to  64.  This  is 
dated  September  12,  1947. 

The  Court:     It  may  become. 

The  Clerk:     Plaintiff's  Exhibit  "K." 

(The  document  referred  to  was  received  in 
evidence  as  "Plaintiff's  Exhibit  K.") 

[Printer's  Note:  Plaintiff's  Exhibit  K  is  sim-  , 
ilar  to  Exhibit  "A"  set  out  at  page  13  of  this 
printed  Record.] 

The  Court:  All  right.  Let  the  Plaintiff  resume 
the  stand. 

SHOSO  Nil, 

a  witness  in  his  own  behalf,  having  previously  been 
sworn,  resumed  and  testified  further  as  follows: 

Direct  Examination 

By  Mr.  Kashiwa: 

Q.  Now,  referring  to  Exhibit  "CI,"  a  bill  of  sale, 
which  is  in  evidence  in  this  Court,  it  shows  that  the 
store,  the  K.  Nii  store,  was  transferred  to  you  on 
the  third  day  of  January  on  the  second  day  of  Jan- 
uary, 1933.  Do  you  know  that  fact  ?  A.     Yes. 

Q.     Did  you  ever  see  that  bill  of  sale  ? 

A.     Yes. 

Q.  Now,  at  the  same  time  what  was  done  with 
the  bank  account  t  -* 

A.     It  was  all  changed  into  my  account. 


Tom  C.  Clark  309 

(Testimony  of  Shoso  Nii.) 

Q.     Where  were  these  bank  accounts'? 

A.     Bank  of  Hawaii. 

Q.     What  accounts  were  they  over  there?  [156] 

A.     Savings  and  check  accounts. 

Q.    Whose  names  were  they  in? 

A.  They  were  in  Kaneichi  Nii,  my  father's  name, 
but  changed  to  my  name. 

Q.  Now,  up  to  the  time  the  store  was  transferred 
to  you,  from  the  time  you  graduated  from  elemen- 
tary school  and  worked  there,  will  you  tell  us  what 
sort  of  work  you  did  there? 

A.  I  did  practically  everything  that  should  he 
done  in  a  store,  especially  taking  orders  and  de- 
liveries, getting  goods  from  stores  in  Honolulu,  and 
the  major  portion  of  the  work  of  the  store  was  done 
by  me. 

Q.     What  do  you  mean  by  taking  orders? 

A.     We  go  out,  house  to  house,  and  get 

Q 


Q 

A 

Q 

A 

Q 


Where?  A.     Waipahu,  camps. 

The  plantation  camps? 
The  plantation  camps  in  Waipahu. 
And  what  did  you  do? 
I  took  orders  and  made  deliveries. 
Now,  what  percent  of  the  sales  in  your  store 
was  by  orders  and  deliveries? 

A.  Well,  1  cairt  say  exactly  how  much  but  the 
most  part  of  the  business  was  in  charge  accounts. 
And  that  comes  on  orders  that  I  took. 

Q.     Was  your  father  able  to  drive  a  car?  [157] 

A.     No. 

Q.     Now,  when  you  started  to  work  for  the  K. 
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Nii  Store  when  you  finished  elementary  school,  did 

you  drive  a  car?  A.     Yes. 

Q.     What  kind  of  a  car  was  that  ? 

A.     A  Ford  truck. 

Q.     Did  you  have  a  license  at  that  time? 

A.     Yes. 

Q.  Now,  you  know  the  K.  Nii  Store,  where  it  is 
now  ?  A.    Yes. 

Q.  Where  it  is  now  situated,  where  you  are  oper- 
ating business  right  now,  don't  you?  A.     Yes. 

Q.  That  store  you  started  to  work  in  in  1928 
when  you  finished  your  elementary  school,  was  that 
the  same  store?  A.     Yes. 

Q.     Did  you  make  a  map  of  the  location  of  the  j 
store?  A.     Yes. 

Q.     You  have  it  there  with  you  ? 

A.     Yes.  (Handing  a  sheet  of  paper  to  Mr.  Ka-  | 
shiwa.) 

Q.  And  this  map  shows  the  new  highway,  the  old 
highway,  and  the  Depot  Road  and  your  S.  Nii  store? 

A.    Yes. 

Q.  And  it  shows  the  property  in  dispute  and  the 
property  sold  to  Kinney?  [158]  A.    Yes. 

Q.     And  it  is  all  shown  on  the  map  ?  A.     Yes. 

(Mr.  Kashiwa  shows  map  referred  to  to  Mr. 
Gross.) 

Mr.  Gross:     I  object  to  it  as  being  irrelevant. 
The  Court :     What  is  the  purpose  ? 

Mr.  Kashiwa :    Your  Honor,  to  give  an  idea 

The  Court:     Illustrative? 

Mr.  Kashiwa:     Yes,  your  Honor. 
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The  Court:  It  may  become  for  illustrative  pur- 
poses only  an  exhibit. 

The  Clerk :     Plaintiff 's  Exhibit  ' '  L. " 

(The  map  referred  to  was  received  in  evi- 
dence as  ''Plaintiff's  Exhibit  L.") 

[Printer's  Note:    Plaintiff's  Exhibit  L  is  set 
out  in  full  at  page  446  of  this  printed  Record.] 

Q.  Now,  that  store  you  worked  in  was  the  same 
store '?  A.     Yes. 

Q.     What  is  the  size  of  that  store? 

A.     It  has  a  frontage  of  about  75  feet. 

Q.     And  the  depth? 

A.     A  depth  of  about  40. 

Q.     And  what  about  living  quarters? 

A.  We  have  the  li^ang  quarters  in  the  back  of 
the  store,  joined  together  with  the  store. 

Q.  Do  you  own  the  land  on  which  that  store  is 
situated?  A.     No.  [159] 

Q.     What  was  it?  A.     Rental  property. 

Q.     From  whom? 

A.     From  Waipahu  Garage. 

Mr.  Gross :  Did  you  say  it  was  a  rental  from  the 
Waipahu  Garage? 

The  Witness :    Yes. 

Q.  Now,  during  the  years  back  from  1928  to 
!1933  when  you  got  the  store,  what  hours  in  the  morn- 
ing did  you  open  and  when  did  you  close  the  store? 

A.  We  opened  our  store  around  six  in  the  morn- 
ing and  closed  about  eleven  in  the  evenings. 
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Q.  And  was  that  for  six  days  a  week  or  sev(^n 
days? 

A.     It  is  right  through  Sundays,  too. 

Q.     Through  Sundays?  A.     Sundays,  too. 

Q.  Who  did  the  buying  for  the  store  after  you 
got  into  the  store  ?  A.     I  did. 

Q.     Where  did  you  buy  things  from  ? 

A.     From  the  wholesalers  in  Honolulu. 

Q.     And  who  delivered  the  merchandise? 

A.     I  did  myself. 

Q.  Now,  for  example,  taking  one  day  in  that  pe- 
riod of  time,  will  you  give  us  your  usual  routine  of 
work,  what  you  [160]  started  to  do  in  the  morning 
and  ended  up  with  at  night? 

A.  The  first  thing  in  the  morning  we  clean  up,  I 
clean  up  the  stoi'e.  Then 

Q.     Wait  a  minute.  Clean  up? 

A.  Sweeping  and  getting  ready  for  the  day,  and 
had  breakfast;  then  went  to  Honolulu  to  get  our 
merchandise,  and  I  usually  came  back  around,  be- 
fore or  right  after  hmch ;  then  had  lunch ;  then  I 
went  out  in  the  camps  to  take  orders  and  make  de- 
liveries that  I  took  the  day  before.  That  would  take 
me  up  to  around  eight  to  nine  o'clock  in  the  eve 
ning.  And  then  I  stayed  in  the  store  until  closing 
time. 

Q.    When  did  you  have  supper  ? 

A.  I  had  supper  after  closing,  usually  around 
eleven,  or  ten  or  eleven  o'clock. 

Q.     And  you  did  that  routine  from  the  time  you— 

A.     From  the  time  I  finished  school. 


il 


Tom  C,  Clark  313 

(Testimony  of  Shoso  Nii.) 

Q.     Up  to  when?  A.     Uj)  to  1941. 

Q.     When  you  went  to  Japan?  A.     Yes. 

Q.  Now,  after  your  father  turned  over  the  store 
to  you  and  you  said  he  turned  over  all  the  bank 
money  with  the  savini^s  or  checking  account  to  you, 
who  supported  your  father?  A.     T  did. 

Q.     Now,  where  did  your  father  live  at  that  time? 

A.     He  lived  together  with  me. 

Q.     Where? 

A.     At  Waipahu  in  the  same  home. 

Q.     Tn  back  of  the  store?  A.    Yes. 

Q.  When  you  received  that  store  in  1933,  were 
you  married?  A.     No. 

Q.     How  old  were  you  then?  A.     1  was  19. 

Q.     No,  no.  When  were  you  born? 

A.     January  3,  1914. 

Q.     Yes,  you  were  19.  A.     19. 

Q.  That's  right.  Now,  the  checking  account  at 
the  Bank  of  Hawaii  which  was  transferred  to  you, 
after  it  was  transferred  to  you  who  signed  the 
checks?  A.     T  did. 

Q.  Now,  your  father's  support  after  the  store 
was  turned  over  to  you,  who  supported  him? 

A.     I  did. 

Mr.  Gross:     He  has  answered  that  question  once. 

Mr.  Kashiwa:     All  right. 

Q.  Now,  when  he  went  back  to  Japan,  who 
|bought  his  steamship  ticket?  A.     I  did.  [162] 

Q.  Now,  who  lived  with  you  at  the  time  the 
[store  was  transferred  to  you?  Who  in  your  family 
[lived  v;ith  you? 


314  Shoso  Nil  vs. 

(Testimony  of  Shoso  Nii.) 

A.  My  father,  my  mother  and  my  youngest  sis- 
ter. 

Q.  Is  she  the  Florence  who  is  mentioned  in  that 
deposition  ?  A.     Yes. 

Q.    What  is  her  Japanese  name? 

A.     Takako. 

The  Court:     Once  again? 

The  Witness:     Takako,  T-a-k-a-k-o. 

The  Court:     Proceed. 

Mr.  Kashiwa:  There  is  something  else  about  the 
interrogatories  that  I'd  like  to  have.  I  was  asking 
Mr.  Adachi  about  it. 

Q.    What  year  were  you  married? 

A.     In  1934. 

Q.     And  what  was  the  maiden  name  of  your  wife? 

A.     Kiyoe. 

Q.     Is  she  the  same  wife  you  have  now? 

A.    Yes. 

Q.  Now,  at  the  time  just  prior  to  your  marriage 
to  her,  where  was  she  a  resident  of? 

A.     Japan. 

Q.  Will  you  tell  us  the  circumstances  under 
which  you  got  married?  [163] 

Mr.  Gross:  If  the  Court  please,  I  want  to  object 
to  this  whole  line  of  questioning  on  the  grounds 
that  it  is  irrelevant  to  the  issues  here. 

The  Court:  Interesting  though  it  may  be,  what 
is  the  purpose? 

Mr.  Kashiwa:  Your  Honor,  here  again  at  the 
time  of  this  marriage — an  al)sui'd  age  for  a  young 


Tom  C.  Clark  315 

(Testimony  of  Shoso  Nii.) 

man  to  get  married — I  will  offer  to  prove  that  he 

never  knew  her  prior  to  the  marriage. 

The  Court:     So  whaf? 

Mr.  Kashiwa :  This  was  a  matched  marriage  and 
again  the  father  induced  him  to  get  married  early 
hecause  he  had  all  this  responsibility,  all  this  re- 
sponsible business  which  was  all  going  to  be  turned 
over  to  him.  And  I  think  it  is  relevant,  your  Honor. 

Mr.  Gross:  It  is  argumentative  but  I  don't 
think  it  is  relevant  to  the  issues. 

The  Court :    All  right.  Go  ahead. 

A.  I  didn't  know  this  girl  until  about  a  week  be- 
fore she  landed  in  Honolulu.  My  father  told  me  that 
since  I  was  going  to  get  everything  that  he  owned 
here,  he  ordered  me  to  settle  down  because  I  had 
lots  of  arguments  by  then  with  him  about  leaving 
the  store  and  getting  in  school  or  going  out  some- 
where to  work  for  myself.  But  since  he  said  that  he 
was  giving  everything  to  me  and  he  wanted  me  to 
settle  down  by  getting  married  to  this  girl,  I  did 
what  he  told  me  to.  [164] 

Q.  Now,  between  the  time,  from  the  time  you 
graduated  from  the  elementary  school  up  to  the  time 
you  received  the  store,  did  you  receive  any  wages 
or  compensation?  A.     No. 

Q.  Now,  there  is  a  deed  in  the  record  here.  Ex- 
hibit "F",  Plaintiff's  Exhibit  "F",  purchased  by 
your  father  from  T.  Ota  of  the  pi'operty  in  dispute 
I  here,  on  the  27th  day  of  December,  1932.  Is  that  the 
property  in  dispute  in  this  case  ?  A.     Yes. 
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Q.  You  know  about  your  father's  purchase  of 
that  property?  A.     Yes. 

Q.  Let  me  show  you  a  map  which  purports  to 
he  a  maj)  of  that  property.  (Showing  a  bhieprint  to 
the  ^^itness.)  A.     This  is  the  property. 

Mr.  Gross :  Would  you  mind  if  I  saw  the  exhibit 
before  you  offer  it  ? 

(Mr.  Kashiwa  shows  bhieprint  to  Mr.  Gross.) 

Q.  Will  you  mark  the  property  here  which  was 
bought  by  your  father  with  this  deed,  mark  it  in  red  ? 
(Witness  writes  on  blueprint.) 

Mr.  Kashiwa :   I  offer  this  in  evidence,  your  Honor. 

Mr.  Gross:  It  is  objected  to  on  the  grounds  that 
it  is  irrelevant.  There  is  no  evidence  as  to  who  pre- 
pared it.  It  is  just  handed  in  as  a  piece  of  paper. 
There  is  already  a  [165]  map  in  evidence  which  was 
admitted  in  evidence  for  the  purpose  of  illustration 
by  the  Court,  and  this  is  probably  just  an  accumula- 
tive thing.  And  if  that  other  map  is  what  it  purports 
to  he 

Mr.  Kashiwa:  This  is  just  for  illustrative  ]^U7'- 
poses.  It  is  a  larger  map  of  the  parcel  itself. 

The  Court:  All  right.  It  may  be  received  as  illus- 
trative of  the  shape,  size  and  description.  It  is  not 
accepted  as  accurate  should  any  question  of  dimen- 
sions, and  so  forth,  become  an  issue. 

The  Clerk:    Plaintiff's  Exhibit  ''M". 

(The  map  referred  to  was  received  in  evidence 
as  Plaintiff's  Exhibit  "M".)  -, 

[Printer's  Note:    Plaintiff's  Exhibit  M  is  set 
out  in  full  at  page  447  of  this  printed  Record.] 
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Q.  Now,  taking  tliis  red  pencil  here,  will  you — 
at  the  time  of  the  purchase  of  this  property  in  1932, 
December,  will  you  indicate,  will  you  tell  us  whether 
that  was  an  improved  or  unimproved  lot? 

A.  It  was  unimproved  lot  but  had  an  old  house 
in  there,  two-story  house. 

Q.  Let  me  put  it  this  way:  At  the  time  of  the 
purchase  in  December,  1932,  was  there  a  house  on 
it  or  was  there  not  a  house  on  it  ? 

A.     There  was  one  house.  [166] 

Q.  All  right.  Will  you  indicate  that  house  with 
your  red  pencil  on  that  sketch  and  mark  it  "A". 
("Witness  writes  on  map.)  Now,  after  your  father 
bought  the  property,  what  improvements  were  put 
on  there  ? 

A.     I  had  two  buildings  put  in  there. 

Q.     Will  you  mark  those  buildings  on  that  map? 

Mr.  Gross:  I  move  to  strike  the  answer  on  the 
groimds  that  it  was  not  responsive  to  the  question. 
The  question  was,  what  improvements  were  put  upon 
the  property?  He  said,  ''I  had  two  buildings  put  on 
there."  He  didn't  ask  him  what  he  had  done. 

The  Court:  That's  right.  The  answer  may  be 
stricken. 

Mr.  Kashiwa :    All  right. 

Q.  How  many  buildings  were  put  on  that  prop- 
erty after  yowt  father  bought  it? 

A.     I  had  two  buildings. 

Q.     How  many  buildings  were  put  on  there? 

A.     Two  buildings  were  put  on  there. 

Q.  All  right.  You  mark  those  buildings  on  that 
map,  and  mark  it  "B"  and  "C".  (Witness  writes  on 
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map.)   Now,  will  you  describe  the  buildings  "B'' 

and  ''C",  what  type  buildings  they  were? 

A.     It  is  two-bedroom  cottage. 

Q.    You  mean  each  house  ? 

A.  Each  house  has  the  same  amount  of  rooms, 
two  bedrooms,  [167]  one  parlor  and  kitchen  and 
that's  all. 

Q.     How  about  a  bathroom? 

A.     A  bathroom  and  toilet  outside. 

Q.     Outside?  A.     Outside. 

Q.  Will  you  locate  the  bathroom  and  the  toilet 
on  this  map  here  and  mark  it  ''D"?  (Witness  writes 
on  map.)  Now,  when  your  father  bought  this  prop- 
erty in  December,  1932,  buildings  ''B",  'C"  and  "D" 
were  not  on  the  property  ?  A.     No. 

Q.     That  was  later  put  on  that  i3roperty? 

A.    Yes. 

Q.  Now,  you  stated  that  when  your  father  turned 
over  the  store  to  you,  he  turned  over  all  his  money 
to  you,  the  bank  account  ?  A.     Yes. 

Q.     Who  paid  for  all  these  improvements? 

A.  I  paid  for  all  the  improvements  through  the 
store. 

Q.     Through  the  S.  Nii  Store? 

A.     S.  Nii  Store. 

Q.  Yesterday  Mr.  Tsumoto  testified  that  you  paid 
him  for  some  lumber.  A.     Yes. 

Q.     Did  you?  A.     Yes.  [168] 

Q.     What  was  th(^  lumber  for? 

A.     That  was  for  building  repairs. 

Q.     Now,  was  there  any  other  substantial  work 
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done  on  this  property  in  dispute  here  after  your 

father  bought  it  ? 

A.  We  had,  I  had  a  stone  wall  around  the  prop- 
erty. 

Q.     On  which  side  of  the  property"? 

A.     On  three  sides. 

Q.     Why  did  you  do  that? 

A.  Because  the  river  at  that  time  was  overflowing" 
so  often  that  we  had  to  have  the  banks  higher  and 
firmer. 

Q.  Will  you  indicate  the  stone  wall  built  around 
this  property  ?  Draw  it  in  round  dots.  (Witness  writes 
on  map.) 

Mr.  Kashiwa :  Let  the  record  show  that  the  stone 
wall  is  in  green. 

Q.     Now,  about  how  high  was  that  stone  wall  built  ? 

Mr.  Gross:  I  object  to  this  as  being  irrelevant, 
how  high  the  stone  wall  was.  I  think  we  are  so  far 

away  from  the  issues 

By  Mr.  Kashiwa : 

Q.     And  who  paid  for  that  stone  wall? 

A.     Through  the  S.  Nii  Store. 

Q.     Did  you  do  any  work  on  that  stone  wall  ? 

A.    Yes. 

Q.  Mr.  Kinney  testified  here  that  certain  prop- 
erty was  sold  to  him  by  you.  Which  property  was 
that?  [169]  A.     That  was 

Mr.  Gross:  If  the  Court  please,  I  would  like  to 
object  to  this  question.  Mr.  Kinney  testified  that  the 
property  concerning  which  he  testified  was  not  the 
property  in  issue  here.  And  he  marked  it  over  here 
to  indicate  it  was  not  the  property  in  issue.  I  am 
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just  trying  to  shorten  the  record.  I  think  it  is  com- 
pletely irrelevant. 

Mr.  Kashiwa:  Your  Honor,  the  purpose  of  this 
proof  is  to  show  your  Honor  that  he  had  absolute 
control  of  this,  of  the  property  left  in  Hawaii  by 
the  father,  and  he  sold  it  even  at  a  price  without 
determining  whether  it  was  O.K.,  whether  it  was  all 
right  with  his  father.  He  just  made  the  deal  and 
sold  it.  And  I'd  like  to  get  out  of  this  witness  how — 
I  will  offer  to  prove  that  Mr.  Shoso  Nii  kept  the 
entire  purchase  price  to  corroborate  the  evidence  of 
gift  in  this  case,  your  Honor. 

Mr.  Gross:  If  the  Court  please,  there  is  now  in 
the  record  the  power  of  attorney  running  from  the 
father  and  mother  to  the  son.  I  believe  that  an  exami- 
nation of  that  power  of  attorney  will  show  that  it  is 
a  general  power  of  attorney.  So  that  this  is  just 
accumulative  and  doesn't  add  anything  to  what  rec- 
orded documents  already  show. 

The  Court :  I  see  no  need  of  going  over  that  which 
Mr.  Kinney  testified  to.  I  haven't  any  reason  to 
doubt  that. 

Mr.  Kashiwa:  Your  Honor,  l^ut  the  only  thing 
I  want  to  [170]  prove  out  of  this  witness  is  what  he 
did  with  that  money. 

The  Court:  You  address  your  question  to  that 
aspect  of  it.  That  will  be  a  little  different.  t 

Mr.  Kashiwa:  I  will  withdraw  the  former  ques- 
tion. 

Q.  Now,  with  respect  to  the  pro]3erty  you  sold  to 
Mr.  Kinney  in  1941,  what  did  you  do  with  the  money? 

A.     I  put  it  in  my  bank  account. 
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Q.     AVhichone? 

A.     The  store,  S.  Nii  Store. 

Q.  Now,  those  buildings  in  the  back,  'D",  "C" 
and  "E",  roughly  how  much  did  they  cost  you? 

A.     About  three  thousand  dollars. 

Q.     Now 

The  Court:    Total? 

The  Witness:    Total. 

Q.     your  father  had  other  rental   property, 

did  he  not  ?  A.    Yes. 

Q.     Where  were  these  properties  situated? 

A.     There  were  two  properties  in  Waipahu. 

Q.     Where  were  they? 

A.  One  is  in  the  back  of  my  store,  about  400  yards 
away.  And  another  is  opposite  the  Waipahu  Ball 
Park. 

Q.  After  your  father  turned  over  the  business  to 
you  in  1933,  who  collected  the  rentals  on  these  proper- 
ties? A.     I  did.  [171] 

Q.  Now,  these  houses, ' '  A  ", ' '  B  "  and  "  C  "  shown 
on  the  map  here.  Exhibit  "M",  map  of  the  premises 
in  issue,  were  these  houses  "A",  "B"  and  "C 
rented  ?  A.     Yes. 

Q.  And  after  the  business  was  turned  over  to  you 
in  January,  '33,  who  collected  the  rentals  on  those 
])roperties?  A.     I  did. 

Q.  And  who  paid  all  the  real  property  taxes  on 
all  of  the  properties  ?  A.I  did. 

Q.     Who  paid  the  gross  income  taxes  on  the  rental  ? 

A.     I  did. 

Q.     And  the  net  income  tax  ?  A.     I  did. 

Q.  In  1938  in  the  tax  returns  here — I  will  with- 
I  draw  that. 
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Mr.  Gross:  If  the  Court  please,  I'd  like  to  make 
a  motion  to  strike  from  the  record  all  of  this  witness' 
testimony  as  to  the  payment  of  taxes  on  the  grounds 
that  it  is  not  the  best  evidence ;  that  the  best  e^ddence 
would  be  the  receipted  tax  bills  or  the  receipts  which 
he  got.  It  is  a  self-ser^dng  statement. 

The  Court:    The  objection  comes  late. 

Q.  Shoso,  all  during  the  period  from  1941  to  3947 
when  you  were  in  Japan,  where  did  you  consider 
your  residence  to  be?  [172]  A.     AYaipahu. 

Mr.  Gross:  If  the  Court  please,  he  is  requesting 
this  man  to  testify  as  to  a  state  of  mind  which 
existed  in  the  past.  I  think  that  the  question  of  what 
his  residence  w^as  can  be  best  proven  by  other  than 
this  man's  state  of  mind.  It  is  a  self-serving  state- 
ment. 

Mr.  Kashiwa:  Your  Honor,  this  objection  about 
self-serving,  if  somebody  testifies  as  to  what  he  says, 
that  may  be  so.  But  he  can  testify  as  to  where  his 
home  was,  your  Honor. 

The  Court:    The  objection  is  overruled. 

A.     Waipahu,  Oahu,  Territory  of  Hawaii. 

Q.     How  many  children  do  you  have  now? 

A.    Four  children. 

Q.     Where  were  your  children  born? 

A.  Two  were  born  in  Waipahu  and  two  were  born 
in  Japan. 

Q.  Now,  in  1921  you  mentioned  that  you  went 
to  Japan.  A.     Y"es. 

Q.     How  old  were  you  ? 

A.     I  was  around  seven  years  old. 

Q.    And  how  long  did  you  stay  there? 
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A.     Two  years. 

Q.  At  that  time  did  your  father  have  any  property 
there? 

A.    Yes,  he  built  a  home  and  had  fields  over  there. 

Q.     What  were  the  fields  used  for"?  [173] 

A.     Rice  patches  and  ordinary  farming. 

Q.  Now,  how  many  acres  of  these  fields  did  he 
have?  A.     He  had  about  three  acres. 

Q.  And  will  you  describe  his  home,  the  one  he 
built?  A.     It  was 

Mr.  Gross :  If  the  Court  please,  I  object  to  this  on 
the  grounds  that  it  is  completely  irrelevant  to  the 
issues  here  as  to  whether  even  the  issues  as  formed 
by  the  pleadings  by  counsel  for  the  plaintiff,  as  to 
whether  there  was  a  gift  of  the  parcel  which  was 
vested  by  the  Alien  Property  Custodian.  The  descrip- 
tion of  his  father's  house  in  Japan,  I  can't  see  its 
relevancy  to  that  issue. 

The  Court:  I  am  not  particularly  interested  in 
what  kind  of  house  it  was.  You  have  established 
that  he  did  have  something  there.  I  think  the  objec- 
tion is  good. 

Mr.  Kashiwa :  Where  is  the  second  deed,  fi'om 
Ota  to  Kaneichi  Nii  ? 

The  Clerk:    The  second  deed  is  "H". 

The  Court:    "H". 

Q.  On  July  23,  1938,  the  date  when  Exhibit  ''H'^ 
was  executed,  there  is  evidence  that  shows  that  T. 
Ota  sold  to  Kaneichi  Nii  a  parcel  of  property  in  Wai- 
pahu.  Referring  to  Exhibit  ''M"  here,  the  sketch 
here,  will  you  show  us  which  property  that  was  ? 

A.     This  long  strip  here.  (Indicating.)  [174] 
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Q.     Is  that  the  one  marked  in  yellow  pencil? 

A.    Yes. 

Q.     Will  you  tell  us  why  that  was  purchased? 

A.  Because  that  was  a  right  of  way  for  the 
property  that  Ota  had  in  the  back,  and  if  the  property 
in  the  back  were  sold  to  somebody  else  then  the  right 
of  way  would  be  taken  away  from  us  and  we  would 
be,  it  would  be  very  inconvenient  getting  in  and  out 
from  my  own  property. 

Q.     Who  paid  for  that  land?  A.     I  did. 

Q.     How  much  did  you  pay? 

A.     I  paid  $175. 

Q.  Now,  I  notice  that  the  deed  is  taken  in  the 
name  of  Kaneichi  Nii.  Why  was  that  taken  in  his 
name  w^hen  your  father  was  in  Japan  ? 

A.  Because  the  right  of  way  w^as  together  with 
a  l^igger  lot. 

Q.  And  whose  lot,  whose  name  was  the  bigger  lot 
in?  A.     In  Kaneichi  Nil's  name. 

Q.  Now,  if  these  properties  were  all  given  to  you, 
Shoso,  and  you  had  the  power  of  attorney  in  1939 — 
it  is  the  record  here — why  wasn't  it  changed  over  to 
your  name?  |. 

Mr.  Gross:  Objected  to  as  ])eing  argumentative 
and  a  leading  question. 

The  Court:    Sustained.  [175] 

Mr.  Kashiwa :    No  further  cjuestions. 

The  Court:  Before  cross-examining,  before  I  al- 
low you  to  cross-examine,  I  am  going  to  take  a  recess. 

(A  short  recess  was  taken  at  9:55  a.m.) 
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After  Recess 
The  Court:    Cross-examination. 

Cross-Examination 

By  Mr.  Gross: 

Q.     Mr.  Nii,  you  are  the  plaintiff  in  this  lawsuit? 

A.     Yes. 

Q.  Do  you  know  an  attorney  in  the  City  of  Hono- 
lulu by  the  name  of  Masaji  Marumoto? 

A.    Yes. 

Q.  Did  you  consult  him  shortly  after  you  came 
back  from  Japan  in  1947?  A.     Yes. 

Q.  Did  you  tell  him  then  that  your  father  had 
made  a  gift  of  this  property  to  you  ?  A.     Yes. 

Q.  How  many  years  were  you  in  Japan  on  your 
last  trip?  A.     About  six  and  one-half  years. 

Q.     What  did  you  do  when  you  were  in  Japan? 

A.     I  helped  my  father  on  his  farm. 

Q.     Did  you  serve  in  the  Japanese  Army? 

A.     No.  [176] 

Q.  Was  any  pressure  put  upon  you  to  get  j^ou 
to  serve  in  the  Japanese  Army  ?  A.     Yes. 

Q.     What  did  you  state  ? 

A.  I  saw  the  police  station  at  our  village  and 
showed  them  that  I  came  back  from  Hawaii  on  leave 
through  the  local  board,  and  showed  them  the  papers 
that  I  had  with  me. 

Q.     They  didn't  intern  you?  A.     No. 

Q.     Did  they  molest  you  in  any  way  ? 

A.     Not  exactly. 

Q.     Did  they  disturb  your  wife  or  your  children? 
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A.     No,  I  don't  think  so. 

Q.  In  other  words,  they  knew  you  were  an  Ameri- 
can citizen  and  they  permitted  you  to  go  about  freely, 
is  that  right?  A.     Yes. 

Q.  What  did  you  use  for  money  to  live  on  when 
you  were  over  there  ? 

A.  I  brought  some  money  but  I  spent  most  of  it 
during  the  first  part  of  the  year  that  I  stayed  in 
Japan,  and  the  rest  my  father  supported  me. 

Q.  How  many  years  did  your  father  support  you 
when  you  were  in  Japan  ? 

A.    About  five,  five  years. 

Q.  How  many  people  in  your  family,  your  imme- 
diate family,  [177]  did  your  father  support  when 
you  were  in  Japan  ?  A.     Six. 

Q.  Yourself,  your  wife  and  four  children,  is  that 
correct?  A.    Yes. 

Q.  Did  you  have  to  report  to  any  police  while 
you  were  in  Japan? 

A.  I  only  saw  them  once  when  I  showed  them  the 
papers. 

Q.  Your  wife  was  a  Japanese  subject,  was  she 
not  ?  A.    No. 

Q.     What  was  your  wife,  an  American? 

A.    American  citizen. 

Q.     She  had  been  born  in  Japan  ? 

A.     She  was  born  in  Hawaii. 

Q.     Your  wife  was  born  in  Hawaii? 

A.     Yes,  Waipahu,  Oahu,  Territory  of  Hawaii. 

Q.  Did  I  misunderstand  your  direct  examination  ? 
Didn't  you  testify  that  your  wife  was  from  Japan? 

A.     She  was  born  here  but  went  to  Japan  when 
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she  was — well,  I  don't  know  the  exact  age  ])ut  when 

she  was  small. 

Q.  Of  what  country  was  she  a  citizen  at  the  time 
that  you  married  her  ? 

A.     American  citizen. 

Q.     Your  mother  is  Japanese?  A.     Yes. 

Q.     Your  father  is  Japanese  ?  A.     Yes. 

Q.  Two  of  your  children  were  born  in  Jaj^an,  is 
that  correct?  A.    Yes. 

Q.  You  are  the  only  member  of  your  family,  of 
your  father's  family,  the  brothers  and  sisters,  who 
is  not  living  in  Japan,  is  that  correct? 

Mr.  Kashiwa:  Your  Honor,  I  didn't  understand 
that  question. 

The  Court:    It  isn't  too  clear.  Restate  it,  please. 

Q.  Of  your  father,  your  mother  and  your  sisters, 
are  you  the  only  member  of  the  family  that  is  not 
living  in  Japan?  A.    Yes. 

Q.  And  they  have  all  been  living  in  Japan  since 
1935,  is  that  correct?  A.     No. 

Q.     Which  ones  have  not  been  living  in  Japan? 

A.  My  youngest  sister  was  in  Hawaii  before  that 
time. 

Q.     When  did  she  go  to  Japan? 

A.     She  went  to  Japan  in  1941  with  me. 

Q.     How  many  of  you  went  to  Japan  in  1941  ? 

A.  We  all  went,  my  whole  family  went  to  Japan, 
but  my  wife  and  the  two  children  who  were  born 
here  went  to  Japan  a])out  a  month  before  I  went  to 
Japan.  [179] 

Q.     So  that  after  you  arrived  in  Japan  there  were 
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no  members  of  your  family  remaining  in  the  Terri- 
tory of  Hawaii,  is  that  correct?  A.    Yes. 

Q.  Did  you  hear  the  answers  to  the  interroga- 
tories which  your  father  gave  in  the  month  of  Octo- 
ber of  this  year  l)efore  the  American  Consulate  in 
Japan  ? 

A.     I  heard  about  it  yesterday  in  this  courtroom. 

Q.  How  much  money  did  your  father  say  that 
he  took  to  Japan  with  him  when  he  went  ? 

A.     A  hundred  thousand  yen. 

Q.     Do  you  know 

Mr.  Kashiwa:  I  object  to  that  question,  your 
Honor.  The  statement  was  not  to  that  effect. 

Mr.  Gross:  I  will  read  the  question  and  answer 
to  him. 

Mr.  Kashiwa:    All  right. 

Mr.  Gross:  Question  No.  15:  "That  time  .  .  .'' — 
meaning  at  the  time  when  your  father  went  to  Japan 
in  1935 — "At  that  time  about  how  much  was  such 
property  in  Japan  together  with  what  you  brouglit 
back  from  Hawaii  on  your  last  trip  worth  in  Japanese 
yen?"  And  the  answer,  "About  100,000  (One  hun- 
dred thousand)  yen,  1935  valuation." 

Q.  Do  you  know  how  much  that  would  be  in 
American  dollars  approximately  in  1935? 

A.  Well,  I  don't  remember  the  exchange  rate  at 
that  [180]  time. 

Q.  Well,  your  best  recollection  in  1935,  how  much 
was  a  hundred  thousand  jen  worth  ? 

A.     Around  $30,000  in  American  money. 

Q.  Do  you  remember  this  question,  question  No. 
13 
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The  Court:    Put  to  the  father? 

Q.  put  to  your  father  in  these  interroga- 
tories ? 

"What  did  you  do  with  all  of  your  real  properties 
in  Hawaii  when  you  last  left  Hawaii  for  Japan?" 
I)o  you  remember  your  father's  answer? 

The  Court :    That  is  a  question  and  answer  ? 

Mr.  Gross:     That  is  a  question. 

The  Court:     What  number? 

Mr.  Gross :    No.  13. 

Q.     Do  you  remember  your  father's  answer? 

A.     I  don't  recollect. 

Q.  I  will  read  it  to  you.  "After  returning  to 
Japan,  I  made  a  power  of  attorney  to  Shoso  Mi  at 
the  American  Consulate  in  Kobe  about  December, 
1935,  to  dispose  of  my  properties  in  Hawaii."  Do 
you  recall  that  now  ? 

A.  Yes,  I  sent  him  the  pai)ers  to  have  him  sign, 
to  have  him  sign  there. 

Q.     When  did  you  send  him  the  papers  ? 

A.  Well,  I  don't  remember  exactly  when  but  it 
was  alDout  a  month  before  he  signed  it.  [181] 

Q.     In  what  year?  A.     In  1938. 

Q.     You  sent  him  the  papers  in  1938? 

A.  Well,  I  don't  remember  exactly  but  I  know 
that  I  sent  him  the  papers. 

Q.     Who  prepared  those  papers  for  you? 

A.     Omurei  accounting  office. 

Q.     What  man  over  there?  A.     Omurei. 

Mr.  Gross:    The  Court  seems  to  be 

The  Court :  I  am  wondering  about  an  accountant 
prejoaring  legal  documents. 


330  Shoso  Nil  vs. 

(Testimony  of  Shoso  Nii.) 

Mr.  Gross :  That  apparently  is  an  accepted  prac- 
tice. 

The  Court :    It  had  better  change. 

Mr.  Kashiwa :  That  is  why  there  is  all  this  trouble, 
your  Honor. 

Mr.  Gross :    Quite  possible. 

Q.  Did  you  ask  the  man  Omurei  in  the  Omurei 
accounting  office  to  prepare  those  papers  for  you? 

A.    Yes. 

Q.    What  did  you  tell  him? 

A.  Since  all  the  property  here  was  left,  given  to 
me  by  my  father,  I  wanted  some,  well,  some  kind  of 
document  that  I  can  do  anything  with  it,  sell  or  buy 
or  dispose  of  it. 

Q.     What  did  he  say  to  you?  [182] 

A.  Well,  he  told  me  to  make  out  a  power  of 
attorney  and  have  my  parents  sign  it. 

Q.  When  you  went  to  Japan  in  1941,  you  knew 
that  title  to  the  real  estate  which  is  the  subject 
matter  of  this  lawsuit  was  in  your  father,  did  you  not  ? 

A.     Yes. 

Q.  You  were  in  Japan  from  1941  to  1947,  were 
you  not?  A.     Yes. 

Q.  Did  you  at  any  time  ask  j^our  father  to  give 
you  some  document  which  would  transfer  title  t-o 
this  real  estate  to  you?  A.     No. 

Mr.  Gross:    That's  all. 

The  Court:    Redirect? 

Mr.  Kashiwa:  The  only  thing,  Mr.  Gross,  is  the 
signature.  Will  you  stipulate  as  to  the  signature  on 
the  claim? 

Mr.  Gross:    On  the  claim?  J 

i 
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Mr.  Kashiwa:  Let  me  show  you  Plainti:ff's  Ex- 
hibit ^'A-l"  on  which  appears  the  signature  of 
Shoso  Nil.  Is  that  your  signature ? 

The  Witness :    Yes. 

The  Court :    Are  you  through  ? 

Mr.  Kashiwa:    Yes. 

The  Court:    The  witness  is  excused. 

(Witness  excused.)  [183] 

The  Court:    Next  witness. 

Mr.  Kashiwa:  Your  Honor,  the  interpreter  we 
used  yesterday  is  not  here,  but  I  am  perfectly  will- 
ing to  use  Mr.  Adachi  and  Mr.  Adachi  has  volunteered 
to  help. 

The  Court:    All  right. 

(Masayuki  Adachi  was  sworn  to  act  as  eJapa- 
nese  interpreter.) 

EISUKE  IKINAGA, 

a  witness  in  behalf  of  the  plaintiif ,  having  previously 
been  sworn,  resumed  and  testified  further  as  follows: 

Redirect  Examination 

The  Court:    You  are  Eisuke  Tkinaga? 

The  Witness:    Yes,  Ikinaga. 

The  Court :    I  remind  you  that  you  are  still  under 
oath.  All  right.  Take  the  witness. 
B}^  ^Ir.  Kashiwa : 

Q.  Mr.  Ikinaga,  yesterday  we  asked  you  to  bring 
the  stock  book  and  the  books  showing  the  payment 


of  dividends.  Bid 

you 

bring  that  ? 

A. 

Yes, 

I  did. 

Q. 

You 

have 

the 

stock 

book 

there? 

i 
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A.    Yes. 

Mr.  Gross:  If  the  Court  please,  may  I  reiterate 
my  objection  to  this  whole  line  of  questioning  at  this 
time,  on  the  grounds  that  the  stock  is  not  part  of 
the  subject  matter  of  [184]  this  lawsuit? 

The  Court:  Yes.  Your  objection  continues  to  this 
line. 

Q.     May  we  see  the  stock  book? 

A.    Yes.  (Showing  a  book.)  Shall  I  offer  this? 

Q.  Will  3^ou  look  at  the  stock  book  and  see  when 
the  three  hundred  odd  shares  held  by  Kaneichi  Nii 
Avere  transferred  to  Shoso  Nii? 

A.     April  9,  1939. 

The  Court :    What  a1)out  that  date  ? 

Mr.  Gross :    April  9,  1939. 

The  Court :    What  is  the  significance  of  it  ? 

Mr.  Kashiwa :  That  is  the  date  of  the  transfer  of 
the  shares  from  Kaneichi,  from  the  father  to  the 
son. 

Mr.  Gross:  Let's  put  it  as  the  date  of  the  re- 
issuance of  the  certificates  in  the  name  of  the  son. 
By  Mr.  Kashiwa: 

Q.     Who  endorsed  the  stock  in  that  transfer? 

A.  Please  look  at  this  because  I  can't  read  Eng- 
lish, i 

Mr.  Gross:  The  record  may  show  that  the  wit- 
ness  

The  Court:    This  is  a  stipulation? 

Mr.  Kashiwa:    I  will  stipulate  to  that. 

Mr.  Gross:  That  the  witness  has  produced  what 
purports  to  be  the  stock  transfer  l^ook  of  Wai]^ahu 
Garage,  Limited,  a  Hawaiian  corporation,  and  that 
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in  that  ])ook  certificate  nnmber  11  for  234  shares  of 
capital  stock  of  Waipahn  Garage,  [185]  Limited, 
dated  September  1,  1928,  is  issned  in  the  name  of 
Kaneichi  Nii ;  and  that  across  the  face  of  the  certifi- 
cate there  is  written  in  red  ink  the  word  "cancelled" ; 
and  below  the  words  "New  certificate  issned  to  Shoso 
Nii,  4/7/39";  and  that  this  certificate  on  the  back, 
on  the  reverse  side,  has  typed  in  the  words  "Kane- 
ichi Nii  by"  and  then  a  signatnre  "Shoso  Nii". 

Mr.  Kashiwa:  We  acknowledge  that  that  is  the 
signatnre  of  Shoso  Nii. 

Mr.  Gross:  And  fnrther,  that  in  the  same  stock 
transfer  book  certificate  No.  24,  for  77  shares  of  the 
cajntal  stock  of  Waipahn  Garage,  Limited,  dated 
November  28,  1934,  is  issned  in  the  name  of  Kane- 
ichi Nii,  and  that  on  the  reverse  side — excnse  me, 
that  across  the  face  of  that  certificate  the  words  are 
written  in  red  ink,  or  the  word  written  in  red  ink 
"Cancelled";  nnderneath  that,  "New  certificate  is- 
sued to  Shoso  Nii";  and  that  on  a  stub  for  certificate 
No.  27,  dated  4/7/39,  there  is  written  in  red  ink 
the  woi'ds  that  the  stub  shows  the  issuance  of  the 
certificate  for  311  shares  in  the  name  of  Shoso  Nii 
and  is  written  in  red  ink  across  that  stub  "Can- 
celled. Transferred  to  Alien  Property  Custodian, 
10/10/46,  stock  No.  37". 

The  Court:    Very  well.  Proceed. 
By  Mr.  Kashiwa : 

Q.  Did  you  bring  your  entry  book  showing  the 
dividends  paid  by  your  corporation  ?  Do  you  have  it 
there?  [186]  A.     Yes. 

Q.     In  1935  did  your  company  pay  any  dividends  ? 
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A.     We  did  not  declare  any  dividends  in  1935. 

Q.     Did  you  declare  any  dividends  in  1936? 

A.    Yes,  we  paid  dividends  of  35  and  36,  of  35. 

The  Court:    Thirty-five  cents? 

The  Witness :  No,  profit  for  the,  profit  for  1935  we 
paid  in  1936. 

Q.  Now,  after  1936  did  you  declare  dividends 
continuously  ?  A.    Yes. 

Q.  Now,  in  1936  to  Avhom  did  you  declare  divi- 
dends due  on  the  three  hundred  shares  belonging  to 
Kaneichi  Nii? 

Mr.  Gross:  Excuse  me.  I'd  like  to  have  that  ques- 
tion repeated? 

(The  reporter  read  the  last  question.) 

Mr.  Gross :  I  ob j  ect  to  that  question  on  the  grounds 
that  he  has  the  records  here,  and  let  the  records 
speak  for  themselves.  That  is  the  same  thing  we  had 
up  yesterday. 

The  Court :    I  think  that  is. 

Q.  Will  you  open  the  stock  record  book,  dividend 
stock  pa^Tuents  for  1936.  Now,  on  examining  that 
liook,  to  whom  was  the  1936  dividend  paid  ? 

A.  We  paid  twice.  First  one  paid  to  Kaneichi 
Nii.  i 

Mr.  Gross:  I  object,  if  the  Court  please,  further. 
I'd  [187]  like  an  opportunity  to  examine  this.  Maybe 
we  can  shorten  this.  I  am  perfectly  willing  that  a 
photostatic  copy  of  this  page  be  introduced  as  an 
exhibit. 

The  Court:  Well,  see  if  you  can  stipulate  as  to 
what  it  shows. 
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Mr.  Gross:  I'd  like  the  record  to  show  that  in 
view  of  the  difficulty  of  translation  of  this  witness, 
that  the  parties  have  produced  a  book  which  he  states 
is  the  stock  dividends  of  the  corporation,  of  t]i(> 
Waipahu  Garage,  Limited ;  and  that  on  a  page  which 
is  numbered  No.  226 — at  this  time  I'd  like  counsel 
to  agree  to  furnish  photostatic  copies  for  the  record 
— that  on  page  No.  226  there  is 

The  Court:  Start  all  over  again.  It  is  stipulated 
1)y  counsel,  subject  to  counsel  for  the  plaintiff  sup- 
plying photostatic  copies  of  these  pages — that  the 
book  which  the  witness  has  produced  shows  on  page — 

Mr.  Gross:  184,  in  the  month  of  August,  1936, 
under  a  heading  '^Dividends  payable",  $61.89  paid 
to  Kaneichi  Nii.  And  on  page  226,  December,  1936, 
shows  the  sum  of  $92.83  paid  to  S.  Nii.  That  on  page 
355,  in  December,  1937,  it  shows  $185.67  paid  to  S. 
Nii.  That  on  page  484,  in  December,  1938,  it  shows 
$185.67  paid  to  S.  Nii. 

Mr.  Kashiwa:     Dividends. 

The  Court :  Yes,  these  are  all  dividends,  all  relate 
to  dividends.  [188] 

Mr.  Gross :    That  on  page  608,  December,  1939,  it 
shows  $185.40  paid  to  Shoso  Nii.  That  on  page — a 
new  series  apparently — No.  114,  December  of  1940, 
it  shows  $185.40  paid  to  Shoso  Nii. 
I     Mr.  Kashiwa:    That's  all. 

Mr.  Gross:  Anything  else  you  want  from  this 
book? 

Mr.  Kashiwa:    That's  all. 
5 By  Mr.  Kashiwa : 

Q.     Mr.  Ikinaga,  could  you  lend  this  book  to  Mr. 
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Shoso  Nii  at  a  later  time  so  he  may  take  pictures  of 

it?  A.     Yes. 

The  Court :    He  understands  English  now. 

Mr.  Kashiwa:  I  will  agree  to  file  the  photostats 
later. 

The  Court:    All  right. 

Q.  Now,  Mr.  Ikinaga,  in  1936,  December,  1936, 
up  to  1939  when  the  stock  issued  to  Kaneichi  Mi 
was  changed  to  Shoso  Nii,  the  records  show  that  you 
paid  the  dividends  to  Shoso  Mi.  AYhy  did  you  do  that  ? 

A.  I  don't  recall  the  details  at  that  time  but  since 
Kaneichi  Nii  told  me  that  all  of  the  stock  was  trans- 
ferred to  Shoso  Nii,  believing  his  statement,  I  issued 
the  check  payable  to  Shoso  Nii. 

Mr.  Kashiwa:    That's  all. 

Mr.  Gross :  Let  me  try  to  get  along  without  you, 
Mr.  Adachi.  [189] 

Recross-Examination 
By  Mr.  Gross  (in  English)  : 

Q.  Mr.  Kaneichi  Nii  was  the  President  of  the 
Waipahu  Garage,  Limited,  was  he  not? 

A.  I  think  at  that  time  he  is  President  of  Wai- 
pahu Garage. 

Q.  AYas  he  the  President  of  the  Y^ai])al]u  Ga- 
rage, Limited,  in  1935  when  he  went  back  to  Japan  ? 

A.  Yes,  I  think  until  that  time.  I  don't  re- 
member so  good. 

Q.     What  is  your  best  remembrance  on  that? 

A.  I  remember  he  went  to  Japan.  That  is  where 
we  get  another  President. 

Mr.  Gross:  Is  the  Court  able  to  understand  the 
answer  ? 
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The  Court :  I  might  if  I  could  hear  him,  but 
I  can't  hear  him. 

Mr.  Gross:  You  will  have  to  keep  your  voice 
up.  The  Court  has  to  hear  what  you  are  saying. 
Can  you  hear  me  ? 

The  Witness:     My  English  is  very  poor. 

Mr.  Gross:  Your  English  is  good  enough.  It 
is  good  enough  for  us.  Now  you  just  speak  out 
loud. 

The  AVitness:     All  right. 

Q.  We  want  to  know  when  Kaneichi  Nii  quit 
being  President  of  the  Waipahu  Garage,  Limited? 

A.  I  think  that  he  went  to  Japan,  at  that  time 
quit  [190]  President  of  Waipahu  Garage.  That  is 
what  I  think. 

Q.  You  think  that  he  quit  being  President  of 
the  Waipahu  Garage  at  the  time  he  went  to  Japan 
in  1935,  is  that  right? 

A.     Right  or  not,  I  just  remember  that  much. 

Q.  Does  Waipahu  Garage  have  a  lawyer  that 
1  represents  them  ?  A.     What  you  say  ? 

Q.     Does  the  company  have  a  lawyer? 

A.     Yes,  at  that  time  we  have  no  lawyer. 

Q.     When  did  you  first  get  a  lawyer? 

A.  I  remember  1941  or  '42  after  war  start  we 
get  a  lawyer. 

Q.  Who  organized  the  company  for  you  when 
you  organized  it?    Did  you  use  a  lawyer  then? 

A.     You  told — I  cannot  understand. 

Q.  I  will  try  to  rephrase  the  question.  When 
this  company,  the  Waipahu  Garage,  was  originally 
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organized,  did  you  have  a  lawyer  to  help  you  or- 
ganize it?  A.    Please 

Q.     You  want  that  to  be  interpreted? 

The  Court:  All  right.  Put  the  interpreter  back 
to  work.    (Through  the  interpreter.) 

A.  At  that  time  we  organized  the  company  a 
man  named  Watanabe  helped  to  organize  the  com- 
pany, but  I  do  not  know  if  he  was  a  lawyer  or  he 
was  associated  with  some  other  lawyer  [191]  for 
drafting  such  papers. 

The  Court:     What  particular  Mr.  Watanabe? 

The  Witness:  At  this  time  I  don't  remember  if 
he  is  alive  or  dead. 

Mr.  Kashiwa:  Your  Honor,  we  have  an  attor- 
ney in  town  by  the  name  of  Watanabe  but  he  is 
much  younger.  I  think  he  was  born  on  or  about 
1916. 

Q.  (By  Mr.  Gross)  :  Did  you  ever  use  a  lawyer 
in  the  company  from  the  time  it  was  organized 
u])  to  1941  or  '42?  | 

A.  The  company  was  organized  latter  part  of 
1916  or  early  part  of  1917  in  the  name  of  Waipahu 
Kepair  Shop,  Waipahu  Auto  Repair  Shop.  Later 
it  was  changed  to  Waipahu  Garage.  And  at  that 
time  I  believe  we  hired  a  lawyer. 

Q.  Who  became  President  of  the  Waipahu  Ga- 
rage, Limited,  after  Kaneichi  Nii  went  back  to 
Japan?  A.     Hashimoto  Rinichi.  ^ 

The  Court:     The  last  name  is  what?  i 

The  Witness:     R-i-n-i-c-h-i. 

Q.  What  year  did  you  become  President  of  the 
Waipahu  Garage,  Limited? 

,1 
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A.  I  don't  remember  exactly  but  I  believe  three 
or  four  years  ago. 

Q.  Who  sent  the  dividend  checks  which  are  re- 
ferred to  in  those  books?  [192] 

A.     Yes,  I  did. 

Q.  And  those  dividend  checks  were  given  to 
Shoso  Nii  because  Kaneichi  Mi  had  asked  that,  is 
that  right? 

A.  Mr.  Kaneichi  Nii  told  me  that  I  transfer  all 
my  shares  of  the  company  to  Shoso  Nii ;  therefore,  I 
issued  checks,  I  gave  the  check  to  Shoso  Nii. 

Q.  From  1936  to  1941  did  you  know  who  the 
stockholders  of  your  company  were? 

A.  I  think  I  know  because  that  stockholders 
were  the  same,  almost  same  as  of  '36  and  '41. 

Q.  Did  you  understand  that  the  law  required 
you  to  pay  dividends  to  the  stockholders  of  record 
in  your  record  book? 

Mr.  Kashiwa:  Your  Honor,  I  object  to  that.  That 
is  argumentative,  your  Honor. 

Mr.  Gross:  I  am  asking  him  whether  he  under- 
stood, and  this  is  cross-examination. 

The  Court:     I  don't  know  what  office  this  man 
held  in  the  corporation  at  the  time  you  are  talking 
'  about. 

Mr.  Gross:     All  right,  let's  ask  him. 
h     Q.     What   office   did   you  hold    in    the   Waipahu 
[Garage  for  each  of  the  years  193e5  to  1941,  inclu- 
sive? A.     I  was  a  vice-president. 

The  Court:     Who  was  the  treasurer? 

Q.     Who  was  the  treasurer  of  the  company? 
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A.     Shigeru  Serikaku,  I  think.   [193] 

Q.  Serikaku?  Did  you  tell  the  Treasurer  to 
draw  the  checks  payable  to  Shoso  Mi? 

A.  I  did  not  give  instructions  at  each  time  but 
based  on  instructions  I  had  from  Kaneichi  Nii 
I  told  the  Treasurer  to  issue  a  check.  Also  I  had 
the  approval  of  the  stockholders  meeting. 

Mr.   Kashiwa:     Directors   meeting? 

A.     Directors  meeting,  that's  right. 

Q.  When  you  say  that  yoii  liad  the  approval  of 
the  directors  meeting,  what  do  you  mean? 

A.  Mr.  Kaneichi  was  the  President  of  the  cor- 
poration. Since  he  was  resigning,  we  had  that 
meeting. 

Q.     Who  are  your  present  lawyers? 

A.     Mr.  Tsukiyama. 

Q.     Has  he  ever  seen  this  stock  transfer  book? 

A.     I  don't  remember. 

Q.  Was  Mr.  Tsukiyama  present  at  the  last 
meeting  of  the  stockholders?  A.     No. 

Q.  How  long  had  you  and  Kaneichi  Nii  known 
each   other? 

A.  I  went  to  Waipahu  in  1914.  At  that  time 
Mr.  Kaneichi  Nii  had  a  small  store,  and  also  he 
had  an  express  business.  And  at  about  the  same 
time  I  opened  a  blacksmith  shop.  From  that  time 
on  I  have  known  him. 

The  Court:  We  will  take  our  eleven  o'clock  re- 
cess. [194] 

]\lr.  Gross:  I  can  finish  with  this  witness  in 
a])out  two  more  questions. 
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The  Court:  Are  you  going  to  have  any  more 
redirect  ? 

Mr.  Kashiwa:     No,  your  Honor. 

The  Court:     All  right.    Go  ahead. 

Q.     (By  Mr.   Gross) :     Then  Mr.   Kaneichi  Nii 
was  an  old  friend  of  yours,  was  he  not? 
^    A.     Yes,  from   that  time  on  I  associating  with 
him  very  intimately  as  own  brother. 

Q.  And  you  would  have  done  anything  that  he 
asked  you  to  do,  would  you  not? 

A.  Anything  that  I  can  do,  I'd  be  glad  to  do  for 
him. 

Q.  And  you  would  do  anything  you  could  to 
help  his  family,  would  you  not? 

A.  From  my  first  acquaintance  with  him  I  asso- 
ciated just  like  a  brother,  so  I  would  be  willing  to 
do  anything  to  help  the  family. 

A.  And  you  would  still  do  anything  to  help  Mr. 
Shoso  Nii,  would  you  not? 

A.  Time  is  a  little  different.  Time  has  changed. 
And  I  am  not  at  all — I  mean  the  age  is  different. 
I  was  associated  with  his  father  so  intimately,  but 
tlie  time  has  changed  and  Shoso  Nii,  due  to  the 
difference  in  age  of  Shoso  Nii  and  [195]  myself, 
I  may  not — I  may  ask  you  to  repeat.  It  is  rather 
c^-onfusing. 

Q.     Yes? 

A.  Since  I  was  a  very  good  friend  of  Nii,  and 
as  I  have  been  constantly  asked  about  Nii  from 
-fapan  to  help  Shoso  Nii,  I'd  be  very  happy  if  I 
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can  help  Shoso  Nil,  because  I  was  an  old  friend 
of  the  family. 

Mr.  Gross:     That's  all. 

The  Court:  No  questions?  Very  well.  The  wit- 
ness is  excused.   And  have  the  next  witness  ready. 

(Witness  excused.) 

(A  short  recess  was  taken  at  11:05  a.m.) 

i  After  Recess 

The  Court:     Next  witness. 

Mr.  Kashiwa:  Your  Honor,  at  this  time  I 
will  offer  the  will  which  is  marked  as  Plaintiff's 
for  Identification  No.  1  in  evidence. 

The  Court:  Let  me  see  it.  Regardless  of  the 
offer,  I  want  to  ask  some  questions  about  this. 
Where  did  you  get  this? 

Mr.  Kashiwa:     Shoso  Nii. 

The  Court:     Where  did  he  get  it? 

Mr.  Kashiwa:  I  will  put  him  on  the  stand. 
Get  on  the  witness  stand. 

SHOSO  NII, 

a  witness  in  his  own  behalf,  having  [196]  previously 
been  sworn,  was  recalled  and  testified  further  as 
follows: 

Direct  Examination  j 

The   Court:     Mr.   Nii,   where   did   you   get   this 

document  ? 

j\ 

The  Witness :     It  was  in  my  safe  in  the  store. 
The   Court:     By  what   authority  have  you   dis- 
closed your  father's  will? 
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The  Witness :  Looking  through  my  safe  I  found 
this  document. 

Q.     (By  Mr.  Kashiwa)  :     Was  it  sealed? 

A.     No,  it  was  in  an  open  envelope. 

The  Court:  Did  you  have  your  father's  permis- 
sion to  publish  it  now? 

The  Witness:     No. 

The  Court:  All  right.  You  turned  it  over  to 
Mr.  Kashiw^a? 

The  Witness:     Yes. 

Q.  And  this  safe  you  speak  of,  it  was  in  what 
safe  ?  A.    In  my  safe  in  the  store. 

Q.     At  the  store  which  was  turned  over  to  you? 

A.    Yes. 

The  Court:  Do  you  know  whether  or  not  since 
this  date  your  father  has  revoked  this  will  and  made 
another? 

The  Witness:     No,  I  don't. 

The  Court:     All  right.   [197] 

Q.  Have  you  found  another  will  or  has  your 
father  sent  you  another  will  from  Japan? 

A.     No. 

Mr.  Gross:  I  renew  my  ob.iection  previously 
stated. 

The  Court:  Have  you  any  questions  of  the  wit- 
ness on  this  exhibit  or  exhibit  for  identification? 

Cross-Examination 
By  Mr.  Gross: 

Q.  When  did  you  take  that  will  out  of  the  safe, 
before  or  after  you  started  this  law  suit? 

A.     Before  this  law  suit. 
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(Testimony  of  Shoso  Nii.) 

Q.     How  long  before  this  law  suit? 

A.  Well,  I  don't  know  exactly  when  but  after 
tlie  store  was  turned  over  to  me  I  looked  into  the 
safe  and  found  this  letter,  this  will  in  there. 

Q.     Was  this  'way  back  in  1933? 

A.     Well,  I  don't  know  exactly  what  year. 

Q.  Now,  Mr.  Nii,  you  can  recollect  approxi- 
mately when  you  took  that  out  of  the  safe,  can't 
you  ? 

A.  I  don't  know.  I  don't  know  what  year  but 
it  was  after  the  store  was  turned  over  to  me  in 
1933. 

Q.    Was  it  in  the  year  1933? 

A.  That  I  can't  say  because  I  don't  know  the 
year. 

Q.     Was  it  in  the  year  1934? 

A.     I  don't  know.  [198] 

Q.     Was  it  in  the  year  1935? 

A.     Well,  I  don't  know. 

Q.  You  want  the  Court  to  understand  that  you 
do  not  remember  what  year  you  took  that  docu- 
ment which  you  claim  is  the  original  last  will  and 
t(^stament  of  your  father  out  of  the  safe  of  the 
store  in  Waipahu,  is  that  correct?  A.     Yes. 

Q.     Was  it  five  years  ago? 

A.  Well,  I  don't  remember  the  year  so  I  can't 
say  what  year. 

Q.    Well,  was  it  before  you  went  to  Japan? 

A.     Yes,  before. 

Q.     Did  you  take  that  will  to  Japan  with  you? 

A.    No. 
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Q.     You  left  it  in  the  safe  at  Waipahu? 

A.    Yes. 

Q.  Did  you  say  anything  to  your  father  about 
having  taken  it  out  of  the  safe  when  you  were  in 
Japan  ?  A.    No. 

Q.  Did  you  discuss  a  will  with  your  father 
when  you  were  in  Japan  ?  A.     No. 

Mr.  Gross:  I  renew  my  objection  to  the  offer 
of  the  will. 

The  Court:  Well,  we  will  get  to  that.  Are  there 
any    [199]    further   questions   to   this   witness? 

Mr.  Kashiwa:     No,  your  Honor. 

The  Court:     All  right.    You  are  excused. 

(Witness  excused.) 

The  Court:  Now,  you  are  offering  this  last  will 
and  testament  of  a  man  who  not  yet  dead  but 
which  is  marked  Plaintiff's  Exhibit  1  for  Identifi- 
cation. You  are  offering  it,  I  repeat,  in  evidence. 
On  what  grounds'? 

Mr.  Kashiwa:  As  I  stated  before,  your  Honor, 
the  evidence  has  shown  that  by  agreement  he  turned 
over  all  the  properties  in  Hawaii  to  Shoso  Nii  if 
he  left  Hawaii  or  if  he  died,  and  it  would  be  all 

The  Court:     Who  testified  to  that? 

Mr.  Kashiwa:     Shoso  did,  your  Honor. 

The  Court:  I  seem  to  recall  that  he  did,  but 
I  want  to  be  sure.  All  right. 

Mr.  Kashiwa :  Now,  there  is  that  promise,  your 
Honor.  Of  cotiinp,  wo  are  not  nt  fin''-;  time  reiv- 
ing on  the  portion  about  the  will,  but  we  are  rely- 
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ing  on  the  portion  about  leaving  Hawaii.  He  did 
leave  Hawaii.  He  hasn't  died.  He  is  still  living. 
He  is  71.  But  that  is  one  agreement,  your  Honor, 
and  whether  there  is  any  memorandum  to  support 
that  agreement  under  the  statute  of  frauds — which 
I  contemplate  the  Defense  will  bring  up — any  writ- 
ten memorandum  will  suffice.  Now,  under  the  Ter- 
ritorial decisions  there  are  very  flimsy  docmnents 
that  have  been  said  to  be  enough  to  act  as  memo- 
randa. They  are  set.  If  they  are  documents  signed 
by  the  parties,  it  has  been  held  that  that  is  suffi- 
cient. 

Now,  I  contend,  and  it  has  been  held,  and  I 
Avill  cite  cases  right  now,  that  a  will — I  will  cite 
two  cases,  your  Honor:  Falk  versus  Fulton,  262 
Pacific  1025,  124  Kansas  745;  and  Laune  versus 
Chandless,  et  al,  131  Atlantic  634,  99  New  Jersey 
Equity  186.  These  cases  all  hold  that  a  will  is  a 
sufficient  memorandum. 

The  Court:  I  haven't  any  doubt  about  that,  but 
in  those  particular  cases  what  are  the  facts  as  to 
wliether  the  man  had  died  and  Uw  will  had  become 
eifective?   What  are  the  fact^  in  those  cases? 

Mr.  Kashiwa :  Those  arc  casc'^  of  that  nature, 
yoTir  Honor. 

The  Court:  That  the  man  had  died  and  the  will 
had  been  probated? 

Mr.  Kashiwa:  In  this  case  the  ])i'omise  is  a  dou- 
ble ])romise,  your  Honor,  that  is.  there  is  an  alter- 
native; if  he  died  it  belongs  to  the  son.  But  there  is 
an  agreement.  It  is  one  agrecnnent,  your  Honor,  it 
is  one  entire  acTeement.    And  anv  nienioranduni  to 
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8ii])port  that  that  agreement,  your  Honor,  I  con- 
tend is  good  evidence. 

The  Court:  All  right,  but  what  is  there  here  to 
show  me  that  this  memorandum  is  still  effective? 
How  do  T  know  but  what  the  man  has  cancelled 
this  will  by  executing  another  will  ?  [201] 

Mr.  Kashiwa:  Your  Honor,  in  these  cases,  for 
example,  where  there  are  cases  of  a  subsequent  will 
cancelling  that  former  will,  the  courts  have  held  that 
that  will  which  is  drawn  in  accordance  with  the 
evidence,  with  the  agreement,  may  be  introduced  in 
evidence, 

'{'he  Court:     Even  though  that  is 


Mr.   Kashiwa:     and   the   property   does   not 

go  in  accordance  with  that  will,  and  the  administra- 
tor or  executor  is  subject  to  this  equitable  promise 
which  is  sup]:)orted  by  this  memorandum. 

The  Court:  Even  though  the  will  has  been  can- 
celled? 

Mr.  Kashiwa:    Yes,  your  Honor. 

The  Court:     Where  are  those  cases? 

^Ir.  Kashiw^a:  I  will  cite  those  cases  now.  In 
this  Vierra  versus  Shipman  case,  your  Honor,  the 
Coui't  did  not  discuss  the  competency  of  th(*  will  as 
evidence  but  in  that  very  case  there  was  another 
win  which  did  not  give  the  plaintiff  the  property 
as  the  old  man  promised.  That  is  how  the  litiga- 
tioi]  arose.  And  the  question  whether  that  will  was 
competent  evidence  was  not  discussed  because  the 
<'ourt  said  the  case  was  taken  out  of  the  statute  of 
frauds  by  the  facts  in  the  case.  But,  your  Honor, 
there  are  many,  many  cases.   T  cannot  cite  you  one 
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right  now,  but  eveii  in  an  ineffective  will  supposing 
a  person  makes  a  will  to  the  person  whom  he  prom- 
ises to  do  something  for,  the  will  does  not  affect  it, 
but  it  is  signed  by  the  person,  and  it  is  defective. 
So  the  property,  [202]  instead  of  going  to  that  par- 
ticular person,  goes  to  somebody  else.  There  are 
many,  many  cases  to  show  that,  that  hold  that  a 
defectively  signed  will  may  be  introduced  as  a  mem- 
orandum. It  is  not  as  a  will  but  as  a  memorandum 
to  show  that  there  was  such  a  promise. 

The  Court:  The  thing  that  bothers  me  is,  first 
of  all,  I  don't  see  what  right  this  plaintiff  has  to 
])roduce  his  father's  will.  It  doesn't  smell  right. 
Secondly,  whatever  the  man  said  in  this  document 
seems  to  me  to  be  conditioned  upon,  as  to  its  ef- 
fectiveness, his  dying.  And  until  such  time  as  he 
died,  the  things  he  said  here  were  not  to  be  bound 
or  binding  upon  him.  And  it  is  obvious  f  I'om  the  tes- 
timony here  that  so  far  as  we  all  know^  the  man 
is  still  alive  in  Japan.  Further,  there  is  no  evidence 
that  he  hasn't  in  the  meantune  executed  another 
will  and  cancelled  this  one.  Perhaps  the  presump- 
tion is  that  until  that  is  shown  that  it  should  be 
construed  as  being  still  in  effect.  I  don't  know. 
But  in  any  event  what  he  here  says,  he  had  no  in- 
tention of  this  becoming  effective  until  he  died 

]\[r.  Gross:  And  an  additional  fact,  if  I  may 
interrupt,  that  the  will,  this  alleged  memorandum, 
antedates  the  promise. 

The  Court:     I  hadn't  paid  attention  to  the  dates. 

Mr.  Gross:     The  will  is  dated  1932.  ^, 

The  Court:  When  is  th(>  date  th(^  Plaintiff  is 
supposed  to  have  gotten  out  of  school?  [203] 
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Mr.  Kashiwa:     1928, 

The  Court :     What 's  that  ? 

Mr.  Kashiwa:     1928. 

Mr.  Gross:  The  pleadings  which  are  filed  here, 
the  complaint  states  that  when  the  Plaintiff's  father 
went  back  to  Japan  in  1935 — and  the  Plaintiff  tes- 
tified on  the  stand  that  his  father  called  him  and 
tlie  family  before  he  w^nt  to  Japan  and  said,  had 
this  supposed  conversation  with  him. 

The  Court:  He  also  testified  they  had  this  type 
of  conversation  many  times. 

^Ir.  Gross:  But  he  didn't  identify  either  the 
time  or  the  place.  And  T  made  a  motion  to  strike 
the  entire  testimony,  which  T  think  the  Court  still 
has  reserved  a  ruling  on,  on  the  grounds  that  it 
was  vague,  indefinite  and  uncertain  and  did  not 
place  either  the  time  or  the  place  or  the  date  of 
the  conversation  or  who  was  present.  As  a  matter 
of  fact,  this  will 

The  Court:  Wait  a  minute.  I  am  not  hearing 
you  in  full.  I  have  just  allowed  you  to  interrupt 
to  interject  a  thought  here.  How  about  that,  Mr. 
KashiAva?  The  contention  is  going  to  be  made,  so 
I  might  as  well  ask  you  now,  what  is  your  reac- 
tion to  the  proposition  that  this  memorandum  that 
you  rely  on  as  exempting  the  transaction  from 
the  statute  of  frauds  is  said  to  pre-date  the  alleged 
promise  2 

Mr.  Kashiwa:  Well,  your  Honor,  the  testimony 
was  that  [204]  that  is  the  reason  why  he  quit  school 
"j  in  1928.  This  promise  was  made  to  him  that  he  was 
2,'oino'  to 
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The  Court:     All  right. 

Mr.  Kashiwa:  Then,  your  Honor,  may  I  have  a 
ruling-  on  this? 

The  Court:  Well,  I  want  to  hear  your  theory 
before  I  turn  to  the  other  side  and  hear  their 
objections.    What  are  your  objections  now? 

Mr.  Cross:  And  the  additional  fact,  if  the  Court 
please,  that  the  will  actually  antedates  the  title  to 
this  real  estate  which  is  the  subject  matter  of 
this  law  suit. 

The  Court:     What  do  you  mean  by  that? 

Mr.  Gross:  I  mean  that  the  will  was  made  out 
at  a  date  prior  to  the  time  that  Kaneichi  Nii  ac- 
quired title  to  this  real  estate  here.  So  if  this  will 
is  being  submitted  for  the  purpose  of  showing  that 
Kaneichi  Nii  intended  to  give  this  particular  real 
estate  to  his  son,  it  is  completely  a  nullity  because 
at  the  time  he  made  the  will  he  didn't  own  the  real 
estate.  I  think  that  the  whole  line  of  offer  is  in- 
competent and  immaterial,  besides  the  other  things 
which  the  Court  has  pointed  out,  the  surrounding 
circumstances  how  a  son  happens  to  be  in  posses- 
sion of  what  purports  to  be  an  original  testamen- 
tary document  of  his  father;  the  fact  that  we  don't 
know  whether  the  will  has  been  subsequently  can- 
celled by  a  new  will;  the  fact  that  the  father  is 
still  alive;  and  the  fact  [205]  that  all  of  the  cases 
which  the  Court  has  pointed  out  to  Mr.  Kashiwa  in 
w^hich  this  effort  is  made  are  cases  in  which  you 
]iave  two  wills,  the  man  has  died  and  the  first  will 
is  being  offered  in  evidence  for  the  purpose  of 
showing  that  the  will  which  was  admitted  to  probate 
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was  not  the  intention  of  the  testator  because  he  had 
jjreviously  expressed  another  intention,  and  the  will 
is  offered  in  evidence  for  the  purpose  of  showing 
this  intention. 

Here  you  have  a  document  which  is  dated  prior 
to  the  time  that  this  man  acquired  title  to  the  real 
(State,  so  obviously  he  could  not  have  intended  this 
will  to  be  effective  as  to  the  real  estate  which  is  the 
subject  matter  of  this  law  suit  because  he  didn't  own 
the  real  estate  then. 

The  Court :  Well,  the  promise  that  has  been  tes- 
tified to  as  having  been  made  to  the  Plaintiff  and 
repeated  several  times  was  first  made,  according 
to  the  evidence,  about  the  time  the  Plaintiff  got  out 
of  grammar  school.  And  in  exchange  for  his  not 
continuing  school  the  father,  according  to  the  tes- 
timony, told  him  that  if  he  stayed  with  him  and 
worked  in  the  store,  and  so  forth,  and  so  on,  that 
when  the  father  went  back  to  Japan  to  stay  or 
when  he  died,  that  everything  the  father  had  in 
Hawaii  would  then  become  the  property  of  the 
Plaintiff.  Might  that  not  be  construed  as  a  con- 
tinuing promise  and  include  after-acquired  prop- 
erty? 

Mr.  Gross:  If  the  Court  please,  I  believe  that 
we  have  [206]  all,  both  Mr.  Kashiwa  and  myself, 
permitted  this  case  to  get  far  away  from  the  issues 
liej'e.  I  apologize  at  this  time  to  the  Court.  I  tried 
to  keep  it  confined  to  the  issues.  AVe  are  going  into 
a  lul  of  matters  that  have  nothing  to  do  with  this 
law  suit.  We  vest  a  piece  of  real  estate  in  1947. 
'^['his  real  estate  was  acquired  in  1932,  prior  to  the 
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time  that  this  will  was  made  out,  by  Kaneichi  Nii. 
Title  to  this  real  estate  was  always  in  Kaneichi 
Nii.  Xow,  in  an  effort  to  get  around  what  Mr. 
Kashiwa  knows  the  documentary  facts  show,  he 
has  spun  this  theory  of  a  promise  and  has  tried 
this  suit  as  though  he  were  trying  to  obtain  spe- 
cific performance  of  a  contract  against  the  man's 
own  father.  He  claims  a  gift.  He  claims  a  verbal 
gift.  He  hasn't  proven  it,  because  a  man  with  rela- 
tion to  his  son  probably  says  many  things  in  the 
course  of  a  lifetime:  son,  if  you  behave  yourself 
3^ou  are  going  to  have  all  of  my  property.  I  think 
all  of  us  feel  that  way  about  sons,  and  particu- 
larly in  the  Japanese  family  where  a  first  son  is 
particularly  important.  But  the  facts  which  are 
of  i-ecord — when  these  parties  were  not  confronted 
with  this  particular  law  suit,  show  exactly  not  what 
Kaneichi  Nii  intended  to  do  but  what  he  did  do.  I 
don't  care  how  many  witnesses  you  bring  in  here  to 
say  that  they  had  a  conversation  with  Kaneichi  Nii, 
the  fact  remains  that  he,  a  person  Sui  juris  and 
not  sho^\Ti  to  be  incompetent  in  any  way,  did  cer- 
tain acts.  Those  acts  can  not  be  disputed  because 
they  are  matters  of  record.  He  made,  [207]  exe- 
cuted and  delivered  certain  papers  which  are  mat- 
ters of  record. 

Now,  in  an  effort  to  get  around  a  record  which 
is  overwhelming  against  him,  Mr.  Kashiwa  has 
read  a  lot  of  cases  in  the  law  of  trusts  and  is 
trying  this  law  suit  either  on  the  theory  of  specific 
performance  by  the  son  against  his  father  or  on  the 
theorj^  of  a  constructive  trust.   But  he  is  not  trying 
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it  as  a  Section  9  law  suit  against  the  Alien  Prop- 
oviy  Custodian  on  the  theory  that  title  to  this  real 
(^state  was  not  in  the  vestee  at  the  time  it  was 
vested,  and  tlierefore  tl]at  the  Plaintiff  had  a  right 
to  a  return  of  the  property.  That  is  the  issue  be- 
fore the  Court.  And  all  this  extraneous  material 
that  we  have  been  both  very  derelict  in  letting  into 
t]ie  record  in  my  opinion  is  completely  irrelevant 
to  the  issues. 

Mr.  Kashiwa:  If  your  Honor  please,  Counsel 
seems  to  think  that  the  title  to  a  piece  of  real  prop- 
erty or  patent  or  anything  in  a  certain  person's 
name,  and  if  he  is  a  resident  of  Japan  or  Germany, 
they  take  it  and  that's  all  there  is  to  it;  nobody 
lias  diiry  remedy  to  it.  The  cases  hold,  your  Honor, 
that  anybody  who  has  an  equitable  title,  or  if  the 
A.P.C.  by  mistake  takes  it,  he  has  under  Section  9 
a  remedy.  And,  your  Honor,  T  can  cite  you  a  case 
right  now,  right  here,  in  which  a  German,  a  pur- 
portedly German  patent  was  taken  because  the 
].)atpntee  was  a  resident  of  Germany.  I  will  cite 
that  case  right  now.  This  is  a  very  late  case.  It  is 
a  \'ery  interesting  [208]  case,  Rudenberg  versus 
Clark,  the  same  Defendant  as  in  this  case,  72  Fed- 
eral Supplement  381,  where  the  beneficial  owner  of 
a  ])atent  recovered  the  patent  right  under  Section 
9(a)  suit.  Now,  I  read  this  case  quite  a  while  ago 
but  the  legal  patent  was  in  an  enemy  alien's  name. 
P»ut  this  person — I  think  he  is  some  professor  in 
some  school — he  came  across,  he  was  not  a  hostile 
enemy  to  this  country,  and  he  is  a  Jewish  profes- 
sor,  I  think.    He  positively  established  that   that 
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was  his  patent,  and  he  got  it  back  through  Federal 
District  Court,  and  the  court  in  an  overwhehning 
decision,  through  the  circumstances  in  that  case, 
decided  for  this  professor  in  that  school.  That  is 
to  say,  your  Honor,  just  because  a  person  has  the 
legal  title,  at  the  time  the  enemy  has  a  legal  title, 
the  A.P.C.  can't  take  it  and  say  nobody  can  touch 
it.  The  Alien  Property  Custodian  has  been  held 
time  and  time  again  that  it  has  no  more  than  that 
person  has.  If  he  had  nothing,  the  A.P.C.  takes 
nothing.  It  is  subject  to  all  equity.  The  power  of 
the  Alien  Property  Custodian  does  not  extend  to 
take  powers  to  take  property  of  citizens  of  the 
United  States. 

Mv.  Gross:  I  beg  to  differ  with  you  there,  Mr. 
Kashiwa.  Where  citizens  of  the  United  States  are 
cloaking  for  citizens  of  Japan  or  Germany,  they 
have  taken  it  and  have  been  upheld. 

Mr.  Kashiwa:  Where  the  beneficial  owner  is 
a  United  States  citizen,  that  person  can  file  a  9(a) 
suit  and  get  it  back.  [209] 

The  Court:     By  way  of  specific  performance? 

Mr.  Kashiwa :  If  he  has  any  equitable  right,  any 
right  which  may  be  recognized  in  a  court  of  equity 
or  even  law,  he  may  have  that  property  returned  to 
him.  And  in  this  patent  case,  that  is  an  equitable 
riglit,  your  Honor. 

The  Court:  Well,  as  I  understand  this  case,  this 
is  a  suit  by  this  Plaintiff  claiming  that  the  property 
which  was  seized  belonged  to  him  and  not  to  his 
father  because  at  some  prior  time  the  father  had 
given  the  property  to  this  Plaintiff.    Now,  it  is  in- 
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cumbent  on  the  Plaintiff  to  prove  that  which  he 
asserts,  namely,  that  this  is  his  proi)erty,  having 
]3('en  given  to  him  by  way  of  gift.  The  most  that 
I  have  heard  here  is  that  the  father  promised  the 
soil  to  give  him  at  some  time  in  the  future,  upon 
the  happening  of  one  or  two  events,  all  of  his 
property  in  Hawaii.  The  facts,  as  I  see  them  at 
the  moment,  indicate  that  he  gave  to  the  son  prior 
to  leaving  for  Japan  his  store  and  the  accounts  re- 
lating thereto.  But  as  to  the  property  which  is  the 
subject  matter  of  this  law  suit,  as  it  looks  to  me 
at  the  moment,  what  we  ha^  e  here  is  a  situation 
wherein,  though  the  father  may  have  promised  to 
give  the  son  this  property  when  he  left  Hawaii  or 
if  he  died,  he  didn't  actually  give  it  to  the  son, 
aud  the  son  is  here  proclaiming  this  promise  of 
which  you  claim  this  will  is  a  memorandum  of  part 
of  the  promise.  And  you  are  in  effect  seeking  to 
enforce  the  promise  against  the  father  in  whose 
shoes  the  [210]  A.P.C.  now  stand.  In  other  words, 
you  are  here  on  the  basis  of  your  evidence  as  dis- 
tinguished from  your  pleadings  seeking  specific  per- 
i  ormance  against  the  person  who  now  stands  in  the 
father's  shoes.  And  it  is,  in  sum  and  substance,  in 
eff(^ct  a  suit  by  the  son  against  his  father  with  the 
'  sou  ])roducing  the  father's  will  against  the  father 
without  authority. 

Mr.  Kashiwa :  Your  Honor,  that  is  as  far  as  the 
will  is  concerned. 

The  Court:  Well,  that  is  what  is  before  me. 
O'hat  is  what  I  am  trying  to  rule  on. 

Mr.   Kashiwa:     The  two  contingencies,  the  con- 
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tiiigencies  about  that  have  not  happened,  but  the 
contingency  about  leaving  Hawaii  has  happened. 

The  Court:     Yes. 

Mr.  Kashiwa :  All  right.  Shoso  Nii  testified  that 
tlie  father  gave  him  that  property. 

The  Court:     But  the  record  shows  he  didn't. 

Mr.  Kashiwa:  All  right,  your  Honor.  There  is 
such  a  thing  as  gift  of  real  property,  your  Honor, 
without  signing  over  an  actual  deed.  There  are 
many,  many  gifts  of  real  property  sustained  in 
the  law  books.  I  can  cite  to  your  Honor  later  show- 
ing that  a  gift  of  real  property,  if  certain  condi- 
tions exist,  there  need  not  be  a  deed. 

The  Court:  Gift  as  distinguished  from  a  bind- 
ing promise  which  you  can  enforce  on  a  specific 
]>erformance  basis.   [211] 

Mr.  Kashiwa:  Your  Honor,  it  is  my  contention 
that  when  that  father  left  he  gave  everything  to 
the  son,  as  he  has  testified,  just  before  he  left  he 
gave  everything  to  him.  He  actually  did  give,  be- 
cause the  legal  title  was  not  changed,  but  the  legal 
title — the  contents  have  all  been  given  to  him.  Now, 
for  example,  all  the  benefits,  the  rental  and  every- 
thing, he  has  collected. 

The  Court:     That  doesn't  prove  anything. 

Mr.  Kashiwa:  But  with  surrounding  circum- 
stances, I  can  cite  case  after  case  that  gifts  of 
real  property  without  these  have  been  sustained. 
Now,  those  are  in  the  case  books,  your  Honor. 

The  Court:  I  will  want  to  see  them.  But  tlie 
only  thing  that  is  before  me  now  is  whctlu^r  T  shall 
admit  this  deed  or  this  will  as  being  relevant  to  the 
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issues.  Don't  talk  while  I  am  talking,  please.  All 
ri2,'Iit.   Now,  what  have  you  got  to  say? 

^Iv.  Kashiwa:  Another  theory  under  which  I 
Avish  to  present  this  will  is  the  fact  that  there  was 
sucl]  a  promise  made,  a  promise  that  if  he  returns 
frcm  Hawaii  he  will  give  it  all,  or  if  he  dies  he  will 
give  it.  Now,  as  evidence  of  that  promise — this  is 
signed  by  the  person  whose  interest  Mr.  Gross  here, 
the  Alien  Property  Custodian,  here  claims.  Now, 
it  is  my  contention  that  this  is  in  addition  to  that 
evidence  of  that  promise.  It  has  certain  evidentiary 
value.  It  is  not  [212]  conclusive,  your  Honor,  but 
it  is  a  circumstantial  matter  which  may  be  con- 
sidered. 

The  Court:  I  still  think  it  smells.  It  is  a  harsh 
word  to  use  but  I  am  using  it  advisedly,  for  it 
in  turn  again  is  an  attempt  by  the  son  to  prove  and 
hold  his  father  to  a  promise  by  producing  against 
his  father  in  effect  his  father's  own  will  without 
permission. 

Mr.  Kashiwa:  Your  Honor,  this  will  was  left 
in  the  son's  safe. 

The  Court:  There  are  lots  of  things  I  may  have 
in  my  possession  that  I  haven't  any  right  to  use, 
or  you  as  an  attorney.  Talking  about  confidential 
relations,  I  should  certainly  think  that  the  son 
before  producing  this  against  his  father  would  have 
to  liave  authority  from  the  father  to  produce  it.  I 
don't  like  the  smell  of  the  thing. 

Mr.  Kashiwa:     I  have  not  established  this  will. 

The  Court:  No,  but  you  are  trying  to  use  th<> 
father's  will  as  proof  to  bind  the  father  to  a  prom- 
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ise  that  the  father  allegedly  made,  a  promes  ac- 
cording to  the  testimony.  It  hasn't  been  a  whole- 
some smell  here  at  all,  I  don't  mind  telling  you. 
I  can't  see  how  I  can  admit  that  now.  I  will  cer- 
tainly want  to  read  these  cases  that  you  have  been 
talking  about  before  I  do.  I  am  not  going  to  rule 
on  that  now.  At  the  end  of  the  case,  if  you  want 
me  to  read  some  of  these  authorities  that  you  in- 
tend to  present,  that  you  intend  to  [213]  make  this 
document  admissible,  I  will  gladly  read  them,  but  at 
the  moment  I  am  not  prepared  to  rule  one  way  or 
another.  And  if  I  had  to  rule  I  will  rule  against 
you.  I  will  leave  it  open  until  the  end  of  the  case. 
If  you  want  to  give  me  some  further  authorities 

Mr.  Kashiwa:  Your  Honor,  at  this  time  I  have 
made  an  exact  copy  of  the  will  with  the  Japanese 
signatures,  copies  made  by  the  interpreter  who  was 
here  yesterday. 

Mr.  Gross:  Well,  I  think  that  until  such  time 
as  the  Court  finally  rules  on  this  matter,  we  can 
compare  the  copies  at  that  time. 

The  Court:  You  want  the  original  will  left  here 
until  I  dispose  of  it?  It  is  as  safe  in  my  custody 
as,  I  believe,  the  son's.  % 

Mr.  Kashiwa:     May  this  copy  be  attached  to  itf 

The  Court:  Yes,  the  copy  may  be  attached  to 
it.  And  eventually  if  I  admit  it  I  will  probably 
allow  you  to  make  a  substitution. 

Mr.  Kashiwa:     Yes,  your  Honor. 

The  Court:     All  right.-    Anything  else? 

Mr.  Kashiwa:  I  want  to  put  Mr.  Nii  back  for 
just  two  or  three  questions. 

The  Court:     All  right. 
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SHOSO  Nil, 

a  witness  in  his  own  behalf,  having  previously 
l)een  sworn,  was  recalled  and  testified  further  [214] 
as  follows: 

Direct  Examination 

By  Mr.  Kashiwa: 

Q.     Your  name?  A.     Shoso  Nii. 

Q.  Now,  did  your  father  at  any  time  buy  from 
Ml'.  Ikinaga's  garage,  Waipahu  Garage,  a  Chrys- 
ler car  for  you?  A.     Yes. 

Mr.  Gross:  If  the  Court  please,  I  believe  this 
is  a  matter  which  was  asked  the  witness  before, 
and  I  object  on  the  grounds  that  it  was  so  far  away 
from  the  issues  that  the  Court  stated,  that  the  Court 
felt  it  made  no  difference  whether  his  father  bought 
an  automobile  in  1928  from  the  Waipahu  Garage. 

The  Court:  Well,  certainly  it  is  an  afterthought. 
As  to  the  car,  I  remember  at  the  moment,  without 
checking  my  notes,  only  the  specific  testimony  of 
the  garage  man  that  at  some  time  the  father  bought 
a  Chrysler  automobile,  and  he  did  not  know  in  whose 
name  the  father  took  title  to  the  car.  As  to  whether 
this  Plaintiff  ever  testified  about  the  car  or  not, 
I  liave  no  recollection.  The  car  I  remember  his 
i  tallying  about  is  a  Ford  truck  which  he  drove. 

^\r.  Gross:     I  believe  that  the  Court's  recollec- 

i  tioii  is  accurate,  that  that  was  the  testimony  of  the 

uarage  owner.    But  I  am  objecting  to  this  witness 

answering  the  question  on  the  grounds  that  it  is 

( irrelevant  to  the  issues.   I  object  to  the  [215]  ques- 

*tion  on  the  grounds  that  it  is  irrelevant. 
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The  Court:  Well,  it  may  be,  but  I  have  heard 
about  the  car  before.  Go  ahead- 
Mr.  Kashiwa:     Answer  the  question. 

A.     He  bought  me  a  Chrysler. 

Q.     What  kind  of  Chrysler?  A.     A  sedan. 

Q.     When  was  that? 

A.     That  was  in  1931. 

Q.     Why  did  he  buy  you  that  car? 

Mr.  Gross:  I  object  to  that  on  the  grounds  that 
he  is  calling  for  this  witness  to  state  the  frame  of 
mind  of  his  father  in  1935,  in  1931.  I  don't  believe 
this  witness  is  competent  to  testify  as  to  the  frame 
of  mind  of  his  father  in  1931. 

Mr.  Kashiwa:     I  will  withdraw  that  question. 

Q.  Did  your  father  tell  you  why  he  bought  that 
cai'  for  you?  A.     Yes. 

Mr.  Gross:  If  the  Court  please,  it  looks  like 
Kashiwa  is  going  to  try  to  get  it  in  the  back  door 
again — the  same  thing.  If  he  wants  to  place  the  time 
and  the  place  and  the  date  of  the  conversation  and 
who  was  present 

The  Court:  The  objection  to  that  question  is 
good.   The  objection  is  good  to  that  question.  [216] 

Mr.  Kashiwa:     On  what  grounds,  your  Honor? 

The  Court:     Identify  it. 

Q.  When  and  where  did  this  conversation  take 
place  ?  A.     At  our  home  in  1931. 

Q.     Was  anybody  there? 

A.     Yes,  my  mother  was  there. 

Q.     Your  mother?  A.     Yes. 

Q.     What  was  that  conversation? 
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Mr.  Gross:  I  object  at  this  time  on  the  grounds 
tJiat  this  is  hearsay. 

The  Court:     How  about  that? 

Mr.  Kashiwa :  Your  Honor,  I  offer  to  prove  that 
during  the  period  of  time 

The  Court :  I  am  not  interested  in  what  you  are 
offering.  How  about  the  objection  to  the  question 
which  is  hearsay?  You  are  asking  him  to  tell  us 
what  his  father  said  to  him.   Isn't  that  hearsay? 

Mr.  Kashiwa :  The  person  making  the  statement 
is  a  former  owner  of  the  property. 

The  Court :  We  are  talking  about  an  automobile 
now. 

Mr.  Kashiwa:  Yes,  your  Honor,  but  it  all  ties 
up  to  this  promise  that  he  will  give  all  of  his 
property  to  Shoso  when  he  dies  or  when  he  leaves 
the  Territory.  I  will  offer  to  prove,  your  Honor, 
j  that  at  many  times  he,  Shoso  Mi,  wanted  to  quit 
aud  this  was  one  of  the  inducements  to  still  keep 
him  there. 

The  Court:  All  right.  We  might  as  well  have 
the  whole  picture.  I  think  the  objection  is  good 
liiit  I  am  going  to  allow  the  question. 

Q.     What  was  the  conversation? 

A.  Since  I  left  school  I  wanted  to  go  to  school 
]Hit  my  father  wanted  me  to  work  in  the  store,  and 
we  had  lots  of  arguments  quite  often.  And  he 
])romised  me  to,  promised  me  that  he  would  buy 
a  car  for  me  if  I  stayed  in  the  store,  worked  in  tlie 
store.   And  in  1931  he  bought  me  a  Chrysler. 

Mr.  Gross:     I  move  to  strike  that  testimonv  on 
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the  grounds  that  it  does  not  tend  to  prove  even 
Avhat  Mr.  Kashiwa  said  it  would  tend  to  prove.  It 
proves  that  the  father,  in  order  to  induce  the  son 
to  stay  in  the  store,  bought  the  automobile,  ac- 
cording to  the  conversation,  I  make  a  motion  to 
strike  the  testimony. 

The  Court:     Overruled. 

Q.     Was  there  any  more  than  that  conversation? 

A.     Well,  the  car  was  only  part  of  his 

Q.  Just  a  minute.  Whose  name  was  the  car 
l)ut  in?  A.     In  my  name. 

Mr.  Gross :  I  move  to  strike  that  on  the  grounds, 
if  the  Court  please,  that  that  is  not  the  best  evi- 
dence, in  whose  name  the  title  of  the  automobile 
was.  I  think  the  Court  ruled  on  that  before  when 
the  President  of  the  Waipahu  Garage,  [218]  Lim- 
ited, testified,  that  the  best  evidence  of  the  title 
to  the  automobile  would  be  the  certificate  which 
was  issued  at  that  time. 

The  Court:  I  have  so  ruled.  The  objection 
again  is  that  it  is  not  the  best  evidence. 

Q.     Who  used  that  car? 

A.     I  used  the  car.  ^ 

O.     Was  your  father  able  to  drive  that  car? 

A.     No. 

Q.  Now,  going  back  to  that  conversation,  was 
there  any  additional  conversation? 

A.  Well,  he  promised  to  give  me  everything  that 
he  had  but  since  I  wanted  to  get  out  from  the  store 
he  bought  me  a  car. 

Q.     Now,  there  was  testimony  here  that  your  sis- 
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tev  Hatsuko — no,  yonr  sister  Florence,  resided  in 

the  Territory.  A.     Yes. 

Q.  After  your  father  left,  who  looked  after 
her?  A.     I  did. 

?Jr.  Gross :  If  the  Court  please,  this  has  all  been 
gone  into  before  by  Kashiwa.  I  think  that  the  wit- 
ness testified  that  his  sister  lived  with  him  in  the 
house  there  and  he  took  care  of  her  when  his  father 
went  back  to  Japan. 

Mr.  Kashiwa:     I  don't  remember  it. 

The  Court:  I  don't  remember  that  either.  It 
is  late,  though.  Why  are  you  going  into  all  this 
now?  [219] 

Mr.  Kashiwa:  Your  Honor,  I  am  asking  to  re- 
open this  case  for  this  purpose. 

The  Court:  That's  a  fine  time  to  ask  for  it.  You 
are  in  the  middle — all  right,  go  ahead,  let's  hear  the 
whole  story.  Get  it  all  in  now  because  this  is  the 
last  time. 

Q.     Whom  did  she  stay  with? 

A.     She  stayed  with  us. 

Q.     Now,   prior   to   yowv   father's   departure   in 

1935,  in  May,  1935,  was  there  any  conversation  with 

[relation  to  that?  A.     I  didn't  get  the  question. 

Q.     Prior  to  the  time  your  father  left  for  Japan 
iin  1935,  just  prior  to  it,  did  you  and  your  fathei* 
,have  any  conversation  with  relation  to  Hatsuko 's 
care — I  mean  Florence's  care? 

A.     Yes,  we  had. 

Mr.  Gross:  If  the  Court  please,  this  is  hearsay 
again.  I  want  to  repeat,  I  can't  possibly  see  how 
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the  conversation  with  reference  to  Platsuko's  care 
has  to  do  with  the  gift  of  the  real  estate  which  is 
the  theory  of  the  Plaintiff's  law  suit. 

The  Court:     I'm  not  sure  I  can  either.  Go  on. 

Q.     What  was  that  conversation? 

A.  Since  my  father  was  leaving  my  sister  with 
me,  he  told  me  to  look  after  my  sister  Florence,  and 
I  supported  her  right  through  until  I  went  to  Ja- 
pan in  1941.  [220] 

Q.  Was  there  anything  said  about  giving  the 
property  to  you  at  that  time?  A.     Yes. 

Q.     What  was  that? 

A.  Well,  it  was  the  same  thing,  that  he  would 
give  me  all  the  property 

Mr.  Gross:  If  the  Court  please,  so  that  the  rec- 
ord will  be  clear,  I  am  objecting  to  all  of  this  con- 
versation, that  it  is  hearsay  and  not  the  best  evi- 
dence. 

The  Court:  Yes,  your  objection  will  be  revealed 
as  running  to  this  whole  line.  Now,  the  answer  is 
what?  What  is  your  answer? 

A.  He  promised  me,  he  gave  me  all  the  prop- 
erty in  the  Territory. 

Q.    He  promised  you  or  he  gave  ?  f^ 

A.     He  gave  me. 

The  Court:  Let  me  have  that  answer  again. 
There  have  been  too  many  interruptions.  What  is 
the  answer? 

The  Witness:  He  gave  me  all  the  property  in 
the  Territory. 

The  Court:    Go  ahead. 
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Q.  Now,  was  this  conversation  at  the  dinner  ta- 
ble the  last  night  before  your  father  left  in  which 
you  mentioned  that  your  wife  was  present,  too  ? 

A.    Yes. 

Mr.  Kashiwa:     That's  all.  [221] 

The  Court:     Cross-examination? 

Cross-Examination 

By  Mr.  Gross: 

Q.  Mr.  Shoso  Nii,  as  of  what  date  do  you  claim 
that  your  father  gave  you  the  real  estate  which  is 
the  subject  matter  of  this  law  suit? 

A.  I  can't  remember  exactly  the  date,  but  it  was 
in  1935,  just  the  date  before  he  left  for  Japan.  We 
had  supper,  the  family  had  supper  together,  and  at 
the  supper  table  he  say  that  he  would  give  me  all 
the  properties  in  the  Territory. 

Q.  Then  I  understand  it  is  your  contention  that 
the  gift  was  made  in  1935  just  ))efore  your  father 
left  for  Japan? 

A.  Well,  there  wasn't  any  written  gift  but — 
papers — ^but  he  had  told  me  many,  many  times  be- 
fore that  that  he  would  give  me  the  proy)erties. 

Q.  You  testified  on  cross-examination  before  that 
your  father  supported  you  and  your  wife  and  four 
children  in  Japan  for  five  years.  Did  you  ever  pay 
him  that  money  back?  A.     No. 

Mr.  Gross:     That's  all. 

Mr.  Kashiwa:  You  worked  for  your  father,  did 
you? 

The  Witness:     I  worked  for  my  father. 
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Mr.  Kashiwa:     That's  all. 

The  Court:    All  right.  You  are  excused. 

(Witness  excused.)  [222] 

Mr.  Kashiwa:     That  is  our  case,  your  Honor. 

Mr.  Gross:  If  the  Court  please,  IVe  got  two 
men  who  are  employed  by  governmental  offices  here, 
and  I  believe  I  can  dispose  of  them  very  quickly. 
And  if  it  looks  like  it  is  going  to  be  very  long — I 
think  we  can  dispose  of  our  case 

The  Court:     All  right. 

Mr.  Gross:  Mr.  Makinney,  would  you  take  the 
witness  stand,  please. 

KENNETH  MAKINNEY 

a  witness  on  behalf  of  the  Defendant,  being  duly 
sworn,  testified  as  follows : 

Direct  Examination 

The  Court:  Will  you  please  state  your  name, 
age,  residence,  occupation  and  citizenship? 

The  Witness:  My  name  is  Kenneth  Makinney. 
My  age  is  40  years.  I  am  a  licensed  abstractor  of 
land  titles. 

The  Court:     And  you  reside  here  in  Honolulu? 

The  Witness :     In  Honolulu. 

The  Court:  You  are  a  citizen  of  the  United 
States? 

The  Witness:     Yes. 

The  Court:     Exclusively? 

The  Witness :     Yes,  sir. 

The  Court:     Take  the  witness. 

Mr.  Gross :  If  the  Court  please,  Mr.  Kasliiwn  in- 
forms me  that  he  is  willing  to  stipulate  that  this 

M. 
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document  which  I  was  going  to  hand  the  witness  and 
ask  him  to  examine,  that  he  [223]  prepared  as  an 
abstractor  of  titles,  which  the  witness  prepared  with 
reference  to  this  piece  of  real  estate. 

Mr.  Kashiwa:     It  is  not  an  abstract  of  title. 

Mr.  Gross:  It  is  a  certificate  of  title  of  real 
estate.  And  if  he  is  willing  to  admit  this  into  evi- 
dence as  such,  then  I  will  have  no  further  questions 
from  this  witness. 

Mr.  Kashiwa:  I  will  also  stipulate  that  this  cov- 
ers all  of  the  property  in  dispute,  including  that 
little  right  of  way. 

Mr.  Gross:     Yes.  It  is  dated  1944. 

The  Court:  Very  well.  It  may  become,  then,  the 
Government's  exhibit 

The  Clerk:     Government's  Exhibit  No.  1. 

(The  document  referred  to  was  received  in 
evidence  as  "IT.  S.  Exhibit  No.  1.") 

[Printer's  Note:   U.  S.  Exhibit  No.  1  is  set 
out  in  full  at  i)age  462  of  this  ])rinted  Record.] 

The  Court:     You  are  excused. 

(Witness  excused.) 

The  Court:     Unless  you  have  some  questions. 

Mr.  Kashiwa:     Just  a  minute. 

The  Court:     Mr.  Makinney,  just  a  minute. 

(Witness  recalled.)  • 
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By  Mr.  Kashiwa: 

Q.  Mr.  Makinney,  this  certificate  is  only  as  tt) 
what  you  know  from  the  search  of  the  title  in  the 
Bureau  of  Conveyances? 

A.  And  also  the  other  offices  as  mentioned  in  the 
first  paragraph  of  the  certificate. 

Q.     Those  are 

A.  Supreme  Court  and  Circuit  Court  of  the 
First  Judicial  Circuit,  Tax  Assessing  Registrar  of 
Conveyances. 

Q.  This  certification  is  only  on  reliance  of  those 
records?  A.     That's  correct. 

Q.  And  any  other  claims,  if  there  are  any,  you 
don't  certify  to? 

A.  Not  unless  they  are  shown  here,  and  there 
are  no  other  claims  as  shown  by  the  indexes  in  these 
various  offices. 

Q.  In  other  words,  if  there  are  any  othc]'  claims 
not  recorded,  you  wouldn't  know  about  them? 

A.     That's  correct. 

Q.     And  you  would  not  certify? 

A.  They  wouldn't  be  revealed  by  the  record  in 
these  offices.  A 

By  Mr.  Gross: 

Q.  Mr.  Makinney,  how  long  have  you  been  a  li- 
censed abstractor? 

A.  Since  the  passage  of  the  statute  in  1929  or  a 
year  after  that  in  1930  I  took  my  examination. 

Q.  Will  you  examine  the  Government's  Exhibit 
1  in  evidence  and  state  whether  that  is  the  type  of 
certificate  which  is  issued,  which  is  usually  relied 
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upon  in  real  estate  transactions  [225]  in  the  Terri- 
tory of  Hawaii?  A.     It  is. 

Mr.  Grross:     That's  all. 

The  Court:     You  are  excused. 

(Witness  excused.) 
The  Court :     Next  witness. 

THEODORE  W.  T.  KAM, 

a  witness  on  behalf  of  the  Defendant,  being  duly 
sworn,  testified  as  follows: 

Direct  Examination 

The  Court:  What  is  your  name,  age,  residence, 
occupation  and  citizenship? 

The  Witness :     Theodore  W.  T.  Kam. 

The  Court:     And  your  age? 

The  Witness:     Thirty-four. 

The  Court:    You  live  here  in  Honolulu? 

The  Witness:     That's  right. 

The  Court:    What  is  your  occupation? 

The  Witness:  Accountant-Administrator  for  the 
Territorial  Tax  Office. 

The  Court:  And  are  you  a  citizen  of  the  United 
States? 

The  Witness :    Yes,  I  am. 

The  Court:     Exclusively? 

The  Witness:     That's  right. 

The  Court :     Take  the  witness.  [226] 

Mr.  Gross:  I  gather  that  in  the  interests  of  sav- 
i  ing  time  Mr.  Kashiwa  is  willing  to  stipulate  that  the 
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documents  which  I  hold  in  my  hands,  which  have  j 
not  been  completely  identified  yet,  ])ut  which  consist  " 
of  duplicate  copies  of  tax  bills  for  the  3^ears  1935 
through  1947 

Mr.  Kashiwa:     Real  property  tax. 

Mr.  Gross:     real  property  tax  ])ills  paya])le 

to  the  Territory  of  Hawaii,  are  true  and  correct 
coi^ies,  duplicates  of  the  originals. 

Mr.  Kashiwa:     And  also  the  fact  that  the  stamp 
mark  of  payment  is  shown  on  the  side. 

Mr.  Gross:     And  that  they  may  be  admitted  into 
evidence  as  exhibits. 

Mr.  Kashiwa:     Yes.  Of  course,  it  is  understood 
it  covers  this  property  in  dispute. 

The  Court:     That  is  what  I  understand. 

Mr.  Gross :     That  is  what  they  are  ])eing  offered 
for. 

The  Court :    All  right.  They  may  ]:)ecome  exhibit — 

The  Clerk:     U.  S.  Exhibit  No.  2. 

The    Court:     ''A"    to    what?    Has    anyone    any 
further  questions  of  this  witness?  You  are  excused. 

(Witness  excused.) 

The  Clerk:     "2-A"  to  ^'2-M." 

(The  documents  referred  to  were  received  in 
evidence  as  "U.  S.  Exhibits  2-A  to  2-M.")  [227] 

[Printer's  Note:    U.  S.  Exhibits  2-A  to  2-M 
are  set  out  in  full  at  i)ages  4(i8  to  472  of  this    I 
printed  Record.] 

The  Court:     Do  all  of  those  tax  bills  reveal  that 
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bills  were  made — well,  they  speak  for  themselves. 
Let  me  look  at  them.  They  are  all  billed  to  Kaneichi 
Nii,  the  father. 

Mr.  Gross:     That  is  correct. 

The  Court:     All  right. 

Mr.  Kashiwa:  They  are  marked  ''paid,"  your 
Honor. 

The  Court:     All  right.  Any  further  evidence? 

Mr.  Gross:  The  only  further  evidence  that  the 
Government  has  at  this  time  to  offer  is  the  admis- 
sions of  fact  which  I'd  like  to  read  into  the  record. 
I  think  we  can  probably  read  this  into  the  record 
as  a  matter  of  a  few  minutes.  And  that  is  our  case. 

The  Court:  Well,  assuming  that  we  can  do  that 
in  a  few  minutes,  are  you  going  to  be  prepared  to 
argue  your  respective  cases  this  afternoon? 

Mr.  Kashiwa:     I  am  ready,  your  Honor. 

The  Court:  In  which  event,  then,  why  not  ad- 
journ for  the  noon  recess  and  finish  up  the  loose 
ends,  if  any,  that  may  be  hanging  around  this  after- 
noon? 

Mr.  Gross:  As  a  matter  of  argument  I  am  very 
frank  to  state  that  when  the  Court  was  discussing 
this  will  it  stated  the  issues  in  this  case  so  well  that 
I  just  don't  feel  there  is  anything  that  I  can  add. 
If  you  want  me  to  try  to  highlight  the  evidence  in 
the  case,  I  will  be  glad  to. 

Mr.  Kashiwa:     Of  course,  your  Honor,  I  am  not 
prepared  [228]  to  submit  a  written  memorandum.  I 
\^ill  follow  that  up  with  my  argument. 
*|     The  Court:     All  right.  Discuss  it  in  your  argu- 
ment. I  will  give  you  until  two  o'clock  to  orient 
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yourselves  and  be  prepared.  It  will  probably  take 
five  or  ten  minutes  when  we  reconvene  to  get  the 
additional  stipulated  facts  into  evidence,  facts  that 
are  already  in  the  record. 

Mr.  Gross:     Yes. 

The  Court:  All  right,  then,  until  two  o'clock  the 
Court  will  stand  at  recess. 

(The  Court  recessed  at  12:12  p.m.)   [229] 

Afternoon  Session 

Mr.  Kashiwa:  Your  Honor,  may  I  report  to  the 
Court  at  the  present  time  that  those  photostats  will 
be  ready  tomorrow  morning.  Tliey  are  being  done 
now. 

The  Court:     Call  the  case. 

The  Clerk:  Civil  No.  837,  Shoso  Nii  versus  Tom 
C.  Clark. 

Mr.  Gross:  If  the  Court  please,  I  have  a  wit- 
ness here  that  won't  take  very  long.  Although  he 
speaks  English,  he  says  he  prefers  to  talk  through 
an  interpreter,  and  if  Mr.  Kashiwa  has  no  objection 
we'd  like  to  ask  Mr.  Adachi. 

The  Court:  Well,  I  have  objection,  regardless 
of  that.  Didn't  this  man  testify  in  English  yester- 
day ? 

The  Clerk:    Yes,  he  did.  ^^ 

The  Court:  He  testifies  in  English  today.  And  he 
has  previously  been  sworn.  You  aie  Mr.  Mikami? 
You  are  the  same  Katsutoshi  Mikami  who  hereto- 
fore has  testified  in  this  case,  and  you  are  under 
oath. 
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KATSITTOSHI  MIKAMI, 

a  witness  on  behalf  of  the  Plaintiff,  was  recalled 
and  testified  further  as  follows : 

The  Court:  I  remind  you  that  you  are  still  un- 
der oath.  You  remember  taking-  the  oath? 

The  Witness :  I  no  understand  English  very  well, 
so  I  want  an  interpreter. 

The  Court:  I  know  what  you  w^ant,  and  what 
you  are  going  to  be  allowed  to  do  are  two  different 
things.  You  testified  [230]  yesterday  in  the  best 
Eng'lish  that  you  could.  I  could  understand  you  and 
you  could  understand  that  which  was  going  on,  and 
I  see  no  reason  why  you  shouldn't  continue.  But 
you  remember  taking  an  oath  the  other  day,  j^ester- 
day,  I  believe,  to  tell  the  truth  ?  You  remember  that  ? 
You  remember  raising  your  right  hand  and  swear- 
ing to  tell  the  truth? 

The  Witness :     Yes. 

Tlie  Court:  You  are  still  under  that  same  oath 
to  tell  the  truth. 

Mr.  Gross:  If  the  Court  please,  T  would  like 
some  indulgence  if  possible.  We  may  he  able  to  get 
these  by  agreement. 

The  Court:  May  I  interrupt  to  clear  U])  some- 
thing? The  Clerk  calls  my  attention  to  something. 
At  the  time  this  morning  that  the  witness  had  the 
corporate  books  here  of  that  Waipahu  Garage  and 
a  stipulation  was  entered  into,  you  undertook,  as 
you  mentioned,  Mr.  Kashiwa,  to  supply  later  photo- 
stats of  the  pages  which  were  mentioned  in  the  stip- 
ulation. The  Clerk  invites  my  attention  to  the  fact 
that  those  photostats  have  not  been  offered  in  evi- 
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dence.  So  I  will  let  the  record  show  that  when  they 
are  produced  they  will  become  part  of  that  stipula- 
tion and  may  be  given  a  marking  by  the  Clerk. 

Mr.  Kashiwa :  There  will  be  two  sets  introduced. 
One  is  the  dividends  and  one  showing  the  endorse- 
ments on  the  stock. 

The  Court:     All  right.  [231] 

The  Clerk :  Do  you  want  me  to  give  them  a  num- 
ber now,  your  Honor? 

The  Court:    Yes,  you  can. 

The  Clerk:  The  endorsement  on  the  stock  will 
be  Plaintiff's  Exhibit  "N"  and  the  dividend  pay- 
ments will  be  Plaintiff's  Exhibit  "0." 

(The  documents  referred  to  were  received  in 
evidence  as  Plaintiff's  Exhibits  "N"  and  "O.") 

[Printer's  Note:  Plaintiff's  Exhibits  N  and 
O  are  set  out  in  full  at  pages  448  to  460  of  this 
printed  Record.] 

Mr.  Gross :  If  the  Court  please,  Mr.  Kashiwa  has 
agreed  that  all  of  these  documents  may  go  in  by 
stipulation,  so  if  you  would  like  to  examine  them, 
the  Clerk  can  assign  numbers  to  them. 

The  Court :  All  right.  The  documents  may  be  re- 
ceived and  marked  Iw  the  Clerk  as  Government's 
exhibits.  Are  they  in  order  there?  ^1 

Mr.  Gross :  I  think  if  we  put  them  in  chrono- 
logical order,  it  will  be  best.  I  will  do  that  for  you. 

The  Court:  AVhat  is  the  general  label  that  you 
put  on  them? 

Mr.  Gross :  These  will  all  be  letters  addressed  to 
the  Alien  Property.  k\ 
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The  Court :     By  whom  ? 

Mr.  Gross :  Three  letters  by  Mr.  Mikami  and  two 
letters  by  Mr.  Kashiwa. 

The  Clerk :  They  will  be  U.  S.  Exhibits  3-A,  3-B, 
3-C,  [232]  3-D  and  3-E;  3-A  will  be  letter  of  Oc- 
tober 27,  1947;  3-B  is  a  letter  dated  December'  3, 
1947;  3-C  is  a  letter  dated  February  11,  '47;  and  3-D 
is  a  letter  dated  March  25,  1948 :  and  3-E  is  a  letter 
dated  March  31,  1948. 

Mr.  Gross:  3-E  has  attachments  to  it,  five  sheets 
of  attachments. 

The  Court :  In  lieu  of  the  letters  being  by  agree- 
ment received  in  evidence,  you  have  no  questions 
for  this  witness? 

Mr.  Gross:     I  was  just  going  to  have  him 

The  Court:  Do  you  have  any  questions  for  the 
witness  ? 

Mr.  Kashiwa:  Yes,  I  have.  Oh,  I  guess  not. 
That's  all. 

The  Court:  They  aren't  going  to  ask  you- any 
questions,  so  you  are  excused. 

(Witness  excused.) 

(The  documents  referred  to  above  were  re- 
ceived in  evidence  as  U.  S.  Exhibits  3-A,  3-B, 
3-C,  3-D  and  3-E.) 

[Printer's  Note :  U.  E.  Exhibits  3-A,  3-B,  3-C, 

3D  and  3-E  are  set  out  in  full  at  ])ages  473  to 
485  of  this  printed  Record.] 
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The  Court:     Anything  further? 

Mr.  Gross:  The  only  thing  further,  if  the  Court 
please,  are  those  agreed,  admissions  of  fact  which  I 
would  like  to  read  into  the  record.  They  are  right  in 
the  Court  file. 

The  Court:  They  are  to  be  found  in  the  record 
in  what  document? 

Mr.  Gross:  A  request  for  the  admission  of  facts, 
for  the  genuineness  of  documents  filed — let  me 
change  that.  It  is  a  request  for  the  admission  of 
genuineness  of  documents  [233]  and  requests  for 
admission  of  facts  pursuant  to  Rule  36  of  the  Rules 
of  Civil  Procedure  filed  Septem])er  9,  1948.  The  doc- 
uments which  were  admitted  have  already  been  in- 
troduced in  evidence  by  the  Plaintiff,  May  we  get 
the  Court's  indulgence  again  here?  There  is  just  a 
matter  of  my  description  here.  We  want  to 
straighten  this  out  before  we  read  it.  According  to 
the  admissions  filed  by  the  attorney  for  the  plain- 
tiff on  September  13,  1948,  in  response  to  the  re- 
quest, the  following  facts  are  admitted.  I  am  read- 
ing from  page  4  of  the  original  request. 

"1.  The  facts  that  Kaneichi  Nii,  plaintiff's  fa- 
ther, and  a  citizen  of  Japan,  resided  in  Honolulu, 
Territory  of  Hawaii,  for  many  years.  In  1935, 
Kaneichi  Mi  returned  to  Japan  and  has  resided  in 
Japan  until  the  present  date.  During  his  residence 
in  Honolulu,  Kaneichi  Nii  acquired  certain  property 
located  at  Waipahu,  Oahu,  Territory  of  Hawaii.'' 

The  property  which  is  the  subject  matter  of  this 
law  suit  is  described  in  the  Vesting  Order  and  in  the 
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documents  which  have  heretofore  been  admitted  in 
evidence. 

Mr.  Kashiwa :     That  is  all  right. 

Mr.  Gross:  ''2.  The  facts  that  under  date  of 
January  2,  1933,  Kaneichi  Nil  executed  a  Bill  of 
Sale  in  favor  of  his  son,  Shoso  Nii,  the  plaintiff 
herein,  for,  'That  certain  store  in  Waipahu,  afore- 
said, known  as  "K.  Nii  Shot  en"  together  with  all 
of  the  automobiles,  furniture,  fixtures,  goods,  wares 
and  [234]  merchandise,  books  and  accounts  receiv- 
able, now  being  in  and  used  in  that  certain  store, 
aforesaid.'  Said  Bill  of  Sale  was  recorded  in  Liber 
1205,  Page  26,  of  record,  on  May  26,  1933,  in  the 
Office  of  the  Registrar  of  Conveyances  for  the  City 
and  County  of  Honolulu,  Territory  of  Hawaii." 

''The  facts  that  under  date  of  December  27,  1932, 
Kaneichi  Mi  purchased  from  T.  Ota  and  Yasu  Ota, 
his  wife,  a  parcel  of  real  estate  located  in  Waipahu, 
Oahu,  described  in  paragraph  1-2  above,  (which 
property  is  the  subject  matter  of  this  lawsuit)  and 
the  property  was  conveyed  by  deed  dated  December 
27,  1932.  from  T.  Ota  and  Yasu  Ota,  his  wife,  to 
Kaneichi  Nii.  The  deed  was  recorded  in  the  Office 
of  the  Registrar  of  Conveyances  for  the  City  and 
County  of  Honolulu,  Territory  of  Hawaii,  in  Liber 
1189,  Page  91,  on  December  27,  1932." 

"4.  The  facts  that  under  date  of  July  23,  1938, 
T.  Ota  and  Yasu  Ota,  his  wife,  conveyed  by  deed 
dated  July  23,  1938,  to  Kaneichi  Nii,  plaintiff's  fa- 
ther, a  parcel  of  real  estate  located  in  Waipahu, 
j  Oahu,  and  said  deed  specifically  describes  certain 
J  real  estate  which  is  the  subject  matter  of  this  law- 
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suit  and  said  deed  was  recorded  on  July  23,  1938,  in 
Liber  1451,  Page  418,  of  the  records  of  the  Office  of 
the  Registrar  of  Conveyances  for  the  City  and 
County  of  Honokilu." 

''5.  The  facts  that  by  Vesting  Order  dated  Sep- 
tember 12,  1947,  l^eing  Number  9777,  the  Attorney 
General  of  the  United  States  as  Successor  to  the 
Alien  Property  Custodian  under  the  [235]  authority 
of  the  Trading  with  the  Enemy  Act,  as  Amended, 
vested  the  parcels  of  real  estate  referred  to  in  para- 
graphs II-3  and  II-4  above  as  property  of  Kaneichi 
Nii,  a  resident  and  a  national  of  Japan.  At  the  time 
that  the  Vesting  Order  was  filed  in  the  Office  of  the 
Registrar  of  Conveyances  for  the  City  and  County 
of  Honolulu,  Territory  of  Hawaii,  record  title  to 
the  said  real  estate  was  in  Kaneichi  Nii." 

' '  6.  The  facts  that  Shoso  Nii,  the  plaintiff  herein, 
and  son  of  Kaneichi  Nii,  was  born  in  Waipahu, 
Oahu,  on  January  3,  1914,  and  left  the  Hawaiian 
Islands  for  Japan  in  July,  1941.  Shoso  Nii  lived  in 
Ja])an  during  all  the  intervening  period  from  July, 
1941,  and  returned  to  the  Territory  of  Hawaii  on 
November  8,  1947.  On  January  5,  1948,  the  plaintiff 
filed  the  instant  suit  under  Section  9(a)  of  the  Trad- 
ing with  the  Enemy  Act,  as  Amended,  and  alleged 
among  other  things: 

'That  the  plaintiff's  father  is  Kaneichi  Nii;  that 
said  Kaneichi  Nii  is  a  citizen  of  Japan  and  has  been 
continuously  residing  in  Japan  since  May,  1935,  to 
the  date  hereof ;  that  prior  to  on  or  about  May,  1935, 
said  Kaneichi  Nii  resided  for  a  long  period  of  time 
at  Waipahu  aforesaid  and  operated  a  general  mer* 
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chandise  store  known  as  the  ^'K.  Nii  Store"  at 
Waipahu,  aforesaid ;  that  due  to  his  business  ability, 
hard  work  and  thrifty  habits  said  Kaneichi  Nii  ac- 
quired considerable  real  property  holdings  in  Wai- 
pahu aforesaid  and  accumulated  a  sizeable  estate  for 
himself;  that  in  May,  1935,  said  Kaneichi  Nii  [236] 
decided  to  retire  from  active  business  and  returned 
to  Japan;  that  at  the  time  he  returned  to  Japan  he 
left  and  gave  by  way  of  gift  everything  he  left  in 
the  Territory  of  Hawaii  to  his  only  son,  the  plain- 
tiff herein;  and  that  the  general  merchandise  store 
w^as  turned  over  to  the  plaintiff  by  a  duly  executed 
bill  of  sale." 

That  was  a  quotation  from  the  pleadings,  if  the 
Court  please. 

''7.  The  facts  that  in  paragraph  VII  of  the  com- 
plaint filed  in  this  lawsuit  it  is  alleged: 

'That  with  relation  to  the  real  property  aforede- 
scribed  in  paragraph  VI  although  it  was  orally  given 
to  the  plaintiff,  there  was  never  a  deed  executed  in 
favor  of  the  plaintiff  from  his  father. '  ' ' 

"8.  The  facts  that  as  of  February  7,  1939,  Ka- 
neichi Nii  and  Saku  Nii,  his  wife,  father  and  mother 
respectively  of  Shoso  Nii,  the  plaintiff  herein,  exe- 
cuted before  William  C.  Affelt,  Jr.,  Vice  Consul  of 
the  United  States  at  Kobe,  Japan,  their  respective 
])owers  of  attorney  running  to  Shoso  Nii,  the  plain- 
tiff, which  powers  of  attorney  are  recorded  in  the 
Office  of  the  Registrar  of  Conveyances  for  the  City 
and  County  of  Honolulu,  Territory  of  Hawaii,  in 
Liber  1503,  Pages  190  to  197,  inclusive." 

"9.    The   facts   that   in   the   examination   of  the 
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plaintiff,  conducted  on  July  22,  1948,  pursuant  to 
Rule  26  of  the  Rules  [237]  of  Civil  Procedure  for 
the  District  Courts  of  the  United  States,  the  plain- 
tiff Shoso  Nii  testified  under  oath  as  follows: 

'Q.  When  you  were  over  in  Japan  with  your  fa- 
ther from  1941  to  1947,  did  you  at  any  time  tell  him 
that  you  had  found  out  the  title  of  this  real  estate 
was  not  in  yourself?  A.     No,  sir. 

'Q.     You  did  not?  A.     No. 

'Q.     And  why  didn 't  you  ? 

'A.  Because  I  didn't  find  any  necessity  in  the 
name  being  changed.'  " 

Mr.  Kashiwa:  Your  Honor,  except  for  one  cor- 
rection. 

Mr.  Gross:  There  is  this  addenda  to  this,  that 
the  property  acquired  in  1938  from  Ota  and  his 
wife  was  not  acquired  while  Kaneichi  Nii  was  a 
resident  of  Honolulu.  He  was  in  Japan  at  the  time 
that  the  property  was  acquired.  But  the  deed  was 
made  out  to  him. 

If  the  Court  please,  that  is  the  Government 's  case. 

The  Court:  Do  you  have  a  counter-claim  in  this 
matter  ? 

Mr.  Gross :    Yes,  if  the  Court  please. 

The  Court:     No  evidence  being  offered  as  to  that?  ^ 

Mr.  Gross:     Yes,  this  exhibit  here.  '^' 

The  Court :  Exhibit  3-A  to  D  relates  to  the  coun- 
ter-claim ?  ;|^ 

Mr.  Gross:    Yes,  your  Honor.  [238] 

The  Court:  All  right.  The  only  thing  that  I  can 
think  of,  unless  you  have  some  rebuttal  that  you 
Avant  to  offer 
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Mr.  Kashiwa:    No,  your  Honor. 

The  Court:  The  only  thing-  that  I  can  think  of 
that  is  hanging  fire  is  that  will.  And  before  hearing 
your  argument  upon  the  whole  case,  have  you  any 
of  those  will  cases  you  want  to  call  my  attention 
to  before  I  rule  on  that  offer?  Now  just  limit  your- 
self to  that  offer.  I  don't  want  to  hear  your  argu- 
ment on  the  whole  case  now.  That  is  Exhibit  1  for 
identification. 

The  Clerk:     Plaintiff's  1  for  identification. 

Mr.  Kashiwa:  Your  Honor,  all  I  have  to  cite  is 
49  American  Jurisprudence,  page  642,  paragraph 
833  with  relation  to  it. 

The  Court:     Paragraph  what? 

Mr.  Kashiwa:    330. 

The  Court:     330? 

Mr.  Kashiwa:  It  has  a  notation  of  the  entire 
matter  of  the  statute  of  frauds.  And  the  question  is, 
under  the  title,  what  is  a  memorandum? 

The  Court:  Oh,  I  am  satisfied  that  a  will  would 
form  or  fall  into  the  category  of  a  memorandum. 
I  am  not  bothered  about  that.  What  bothers  me  is 
some  of  the  things  I  mentioned  this  morning:  One, 
was  it  ever  intended  by  the  man  who  wrote  it  to  be 
effective  for  any  purpose  until  he  died?  Nobody  is 
[239]  supposed  to  see  this  thing  until  he  died. 

Mr.  Kashiwa:  Your  Honor,  T  know  a  lot  of 
people  that  don't  mind  having  their  will  seen,  and 
especially  in  this  case,  the  only  son.  Give  it  to  the 
only  son.  It  is  right  in  the  open  safe.  He  can  look  at  it. 
No  objection. 

The  Court:    That's  what  you  say. 

Mr.  Kashiwa:    As  far  as  your  Honor  is  ethically 
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concerned,  if  there  is  any  way  to  communicate  with 
Mr.  Kaneichi  Mi,  if  he  wired  him  today  he  will  say 
it  is  perfectly  all  right. 

The  Court :    I  don 't  doubt  it. 

Mr.  Kashiwa:  So  that  is  the  position  I  take.  He 
brought  it  into  my  office.  He  showed  it  to  me.  And 
if  this  will,  your  Honor,  is  in  somebody  else's  posses- 
sion, I  can  subpoena  that  and  have  it  brought  into 
this  Court  and  introduce  it  in  evidence.  I  am  sure 
about  that. 

The  Court:  Well,  it  is  here.  We  don't  have  to 
worry  about  that  other  party.  I  have  my  doubts  on 
that.  Well,  what  is  this  American  Jurisprudence 
reference  that  you  have  cited,  what  does  it  have  to 
say? 

Mr.  Kashiwa:  The  entire  matter  on  the  subject 
of  wills  as  being  a  memorandum  is  discussed  in  that 
whole  paragraph. 

The  Court:    Let  me  have  it. 

Mr.  Kashiwa:  I  brought  so  many  books,  your 
Honor,  from  my  library 

The  Court:  49  American  Jurisprudence.  (To  the 
Bailiff.)  [240]  Will  you  go  through  here  and  get  it. 

Mr.  Kashiwa:  The  subject  matter  discussed 
therein,  there  are  divided  lines  of  authority.  The 
Kansas  case  which  I  cited  to  your  Honor  holds  that 
if  there  is  an  agreement  to  devise  that  these  wills 
may  be  brought  in  as  memoranda,  although  the  con- 
tents of  that  will  do  not  relate  to,  do  not  recite  any 
prior  agreement.  Now,  some  of  the  cases  hold  that 
there  must  be  a  referral  to  that  agreement.  Now  tlicve 
is  a  dividing  line  of  cases.  And  it  is  my  contention 
that  here  in  the  Territory  of  Hawaii,  if  your  Hi^uor 
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has  gone  through  those  cases  which  hold  the  memo- 
randum to  be  sufficient,  very  little  is  necessary  to 
hold  a  memorandum  sufficient  here  in  the  Territory. 
Now,  I  think  that  the  better  line  of  authorities,  your 
Honor,  is  that — of  course,  there  is  another  matter, 
a  secondary  matter  which  your  Honor  dealt  with, 
where  there  is  a  revocation,  that  under  the  authori- 
ties cited  in  American  Jurisprudence  you  cannot 
introduce  the  prior  will.  But  the  authorities  further 
cite  that  if  in  case  it  is  a  defectively  made  will,  then 
that  may  be  introduced  as  evidence. 

This  is  under  the  statute  of  frauds.  What  is  a 
sufficient  memorandum?  The  subject  of  wills  is  cov- 
ered. 

''Wills. — An  instrument  in  the  form  of  a  will  may 
itself  constitute  a  written  offer  by  the  testator  to 
sell  land  and  as  such  be  binding  under  the  statute, 
on  its  due  acceptance  by  the  purchaser."  [241] 
We  are  not  involved  in  that. 

"We  stated  elsewhere,  an  agreement  to  devise 
land  is  within  the  provisions  relating  to  contracts 
for  the  sale  of  an  interest  in  land,  and  an  agreement 
to  leave  personal  property  is  within  the  provision 

relating  to  the  sale  of  goods,  etc. " 

It  saj^s  "and  so  forth". 

"According  to  some  authorities,  if  a  will  is  in 
I  fact  executed  by  the  promisor,  in  pursuance  of  the 
[agreement  and  referring  thereto,  this  constitutes 
sufficient  written  evidence  of  the  oral  agreement  to 
take  it  out  of  the  operation  of  the  statute,  since  such 
an  instrument  is  dual  in  its  character;  that  is,  it  is 
partly  contractual  and  partly  testamentary,  espe- 
cially where  the  will  is  delivered  to  the  promisee  as 
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evidence  of  and  in  compliance  with  the  agreement. 
It  has  been  held  in  a  number  of  cases  that  where 
a  will,  executed  by  the  party  to  be  charged  pur- 
suant to  a  verbal  agreement  as  to  the  disposition 
after  death  of  property  owned  by  him,  recites  the 
terms  of  the  agreement,  it  is  a  sufficient  memoran- 
dum in  writing  to  satisfy  the  statute,  although 
never  delivered,  and  irrespective  of  its  validity  or 
continued  existence  as  a  will.  However,  the  rule 
that  a  will  constitutes  a  sufficient  memorandum  to 
take  an  agreement  to  bequeath  property  out  of  the 
statute  of  frauds  is  subject  to  limitations  in  these 
respects  in  some  jurisdictions.  It  is  held  that  an 
unexecuted  will  does  not  satisfy  the  requirement 
of  the  statute  for  a  memorandum,  notwithstand- 
ing services  have  been  performed  in  reliance  upon 
the  contract,  and  that  the  statute  of  frauds  is  not 
satisfied  by  a  will  made  pursuant  to  an  oral  agree- 
ment to  devise  lands,  where  the  will  is  subsequently 
revoked.  It  has  been  held  in  England  that  an  un- 
attested will  is  not  sufficient  to  take  a  verbal  prom- 
ise to  devise  land  out  of  the  statute. 

"According  to  some  authorities,  if  the  will  makes 
no  reference  to  the  oral  agreement  and  its  pos- 
session is  retained  by  the  promisor,  although  it 
may  have  been  made  in  pursuance  of  the  agreement, 
it  will  not  constitute  a  sufficient  written  memoran- 
dimi  thereof  to  take  the  agreement  out  of  the  op- 
eration of  the  statute.  The  view  is  that  a  potential 
factor  in  furtherance  of  fraud  would  be  engen- 
dered were  a  will  containing  a  simple  bequest  per- 
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iintted  to  operate  as  evidence  of  a  binding  contract 
to  make  such  a  bequest. 

''The  loss  of  a  will  constituting  a  memorandum 
of  an  oral  contract  to  leave  property  to  another 
does  not  render  the  contract  unenforceable." 

And  in  the  footnote: 

''It  is  deemed  immaterial  that  the  instrument 
executed  by  the  promisor  is  ineffectual  as  a  will  due 
to  informalities  in  its  execution. 

"A  will  for  some  reason  ineffective  upon  the 
death  of  the  [243]  testator,  which  makes  no  men- 
tion of  the  terms  of  the  contract  in  pursuance  of 
which  it  is  alleged  to  have  been  executed,  is  in- 
sufficient to  serve  as  memorandum  of  such  contract. '  ^ 

N'ow,  your  Honor,  I  cited  these  two  Kansas  cases 
because  they  expressly  hold  that  in  Kansas  you 
don't  have  to  so  recite  it  in  the  agreement. 

The  Court:  We  have  no  specific  authority  here 
in  Hawaii  other  than  the  case  you  cited  to  me,  the 
one  from  Hilo. 

Mr.  Kashiwa:  Vierra  versus  Shipman,  26  Ha- 
waii 369. 

The  Court :  That  is  the  closest  that  our  jurisdic- 
tion has  ever  come. 

Mr.  Kashiwa:  The  court  refused  to  review  that 
(juestion. 

The  Court:  Well,  I  am  still  bothered  by  this 
thing.  How  is  it  relevant  to  your  theory  of  the 
I  ease?  You  claim,  and  your  star  witness  testified, 
■that  the  gift  was  made.  Now,  if  it  was  made,  it 
set^ins  to  me  that  what  you  are  trying  to  do  by 
tins  offer  is  to  establish  a  promise  to  do  what  your 
witness  says  was  done. 
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Mr.  Kashiwa:  Yes,  your  Honor.  This  is  it.  A 
gift  was  made.  But  that  gift,  your  Honor,  we 
admitted  there  was  no  executed  deed;  it  was  an 
oral  gift  of  real  property,  which  I  will  show  is 
X)erfectly  possible  under  the  decisions.  Now,  in 
order  to  substantiate  that,  your  Honor,  there  is 
evidence  that  he  intended  to  make  a  gift  of  that 
nature.  I  cannot  let  my  case  stand  on  just  evidence 
tliat  a  gift  was  made.  I  think  [244]  it  is  w^ise  pro- 
cedure for  any  counsel  to  substantiate  his  evidence 
with  actual  facts  of  what  happened.  And  this  will 
sulistantiate  the  prior  promise  when  this  boy  quit 
school.  And  that  promise  was  made  and  he  relied 
on  it.  And  true  enough,  the  father  had  a  will  to 
satisfy  one  side  of  the  promise.  And  he  did  perform 
it.  But,  your  Honor,  there  is  such  a  thing  as  denial 
of  a  gift.  A  gift  is  denied  in  this  case  by  a  general 
denial,  specific  denial.  It  is  my  contention  that  we 
have  the  right  to  prove  that  there  was  a  gift  made, 
and  in  order  to  corroborate  that  evidence,  your 
Honor,  we  can  produce  other  evidence  to  show  that 
there  was  such  a  thing;  and  especially  where  there 
is  a  lot  of  this  testimony  that  is  parol,  your  Honor, 
Avlienever  we  can  introduce  written  evidence  to  show 
credence  to  that  testimony,  your  Honor,  I  think  that 
])articular  document  should  be  received. 

The  Court :  In  other  words,  you  are  offering  this 
Avill  as  a  written  document  supporting  the  exist- 
*mi'v  of  the  promise  that  you  claim  was  made  by  the 
father  to  the  son? 

Mr.  Kashiwa:  Yes.  And  then  there  was  an  exe- 
cution of  that  promise.  But  to  show  that  there  was 
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such  a  promise  to  begin  with,  I  am  introducing  this 
evidence  as  circumstantial  evidence  to  corroborate, 
the  entire  situation  there,  your  Honor.  It  has  been 
a  very  difficult  case  for  me  to  prove,  your  Honor. 
It  is  a  thing  which  happened  many,  many  years  ago. 
And  here  there  is  a  will  which  was  signed;  one  of 
tlie  witnesses  testified  [24]  as  to  the  father's  sig- 
nature. Now,  without  this  will — well,  if  he  was  go- 
ing to  give  it  to  you  when  he  died,  well,  it  won't 
go  to  you,  it  would  go  to  all  the  children.  There 
would  be  no  use  of  his  working  after  he  finished 
school,  working  over  there  when  the  father  didn't 
make  a  will,  your  Honor.  Of  course,  the  promise 
was  partially  executed  when  that  store  was  trans- 
ferred. He  became  20  years  of  age.  And  I  believe 
that  there  is  nothing  to  prevent  a  prior  execution 
of  the  promise  of  that  nature.  The  store  was  given 
to  him. 

Your  Honor,  it  has  been  a  very  difficult  case  to 
prove  all  this  by  parol;  that  happened  many,  many 
years  ago.  And  there  was  this  parol,  it  is  our  con- 
tention, this  parol  promise,  your  Honor.  And  this 
helps  our  case  a  great  deal. 

The  Court:  Well,  certainly  if  this  Exhibit  1  for 
identification  made  reference  to  this  promise,  it 
would  be  much  stronger  evidence  than  it  is  stand- 
ing silent. 

Mr.  Kashiwa:  But  I  have  cited  that  Kansas 
case.  Some  courts  allow  it,  your  Honor.  And  it 
seems  to  me  where  the  background  is  supported 
not  only  by  this  particular  will  but  other  specific 
acts  in   addition  to  the  parol  testimony,   corrobo- 
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rating  the  entire  situation,  your  Honor,  it  is  my 
contention  that  that  should  be  allowed. 

The  Court:  It  is  very,  very  novel.  Any  thing- 
else  you  want  to  say? 

Mr.  Gross:  If  the  Court  please,  I  think  one  of 
the  [246]  significant  things  that 

The  Court:  Before  you  say  anything,  let  me 
say  this  for  guidance :  As  I  now  understand  it,  and 
see  it  i)erhaps  a  bit  clearer  than  I  have  previously, 
this  will  which  is  offered — as  to  which  one  of  the 
witnesses  has  identified  the  father's  signature — is 
offered  not  to  X)rove  anything,  as  I  understand  it, 
save  and  except  that  it  tends  to  prove  the  existence 
of  the  promise  which  the  Plaintiff  has  testified  to  as 
having  been  made  to  him  by  his  father  under  the 
facts  and  circumstances  outlined  in  his  testimony. 
Right? 

Mr.  Gross:  Well,  I  think  if  we  keep  in  mind 
two  things:  if  we  will  consider  all  of  the  written 
documents,  documents  which  were  made  at  the  time 
when  there  was  no  law  suit  pending  and  people  were 
not  trying  to  create  an  impression — we'd  get  a 
little  better  perspective  if  we  keep  the  dates  in 
mind.  This  will  is  dated  prior  to  the  time  of  the 
real  estate,  prior  to  the  time  the  real  estate  was 
acquired,  which  is  the  subject  matter  of  this  law 
suit.  So  if  the  theory  of  the  Plaintiff  in  this  law 
case  is  that  this  will  is  a  memorandum  of  a  prom- 
ise to  give  this  real  estate  to  the  Plaintiff,  then 
obviously  the  will  is  dated  prior  to  the  time  the 
title  to  the  real  estate  was  acquired. 

The  Court:     I  don't  understand  it  to  be  offered 
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to  prove  that.  That  bothered  me  this  morning.  But 
1  don't  now  understand  it  to  be  offered  for  that 
purpose.  [247] 

Mr.  Gross:     Well,  what  is  the  offer? 

The  Court:     To  prove  the  promise. 

Mr,  Gross:  To  prove  a  promise?  Well,  the  plain- 
tiff's theory  of  this  law  suit  is  not  that  there  was 
a  promise  but  there  is  an  executed  promise. 

The  Court:  Well,  that  is  another  leg  of  conten- 
tion. 

Mr.  Gross:  That  the  gift  was  actually  made  in 
1935. 

The  Court:  That  I  believe  to  be  his  contention. 
But  at  the  moment  this  is  offered,  if  I  now  under- 
stand it  clearly,  simply  to  prove  the  promise  as 
outlined  by  the  Plaintiff  in  his  testimony,  is  that 
right  ? 

Mr.  Kashiwa:     Yes,  your  Honor. 

The  Court:  And  only  that.  Now,  in  another 
phase  of  his  case  he  says  that  under  that  promise 
this  particular  part  of  the  promise  did  not  become 
effective  because  the  other  part  became  effective 
since  the  father  went  to  Japan  and  the  man  actu- 
ally made  the  gift  to  the  son.  But  this  simply  tends 
to  prove,  he  says,  that  there  was  this  promise  with 
the  two  alternatives,  one,  that  something  would  hap- 
Ipen  if  the  father  went  permanently  to  Japan,  and, 
two,  this  if  he  died. 

j  Mr.  Gross:  Well,  if  the  Court  please,  I  think 
I  have  stated  our  position. 

1  The  Court:  But  I  am  not  too  sure  you  are 
meeting  the  basis  on  which  it  is  offered. 
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Mr.  Gross:  Well,  T  am  trying  to  confine  this 
thing  to  [248]  the  issues  which  are  before  this 
Court,  namely,  that  in  1932  the  Plaintiff's  father 
acquired  a  piece  of  real  estate,  and  record  of  title 
of  that  real  estate  remained  in  the  Plaintiff  from 
1932  until  1947;  that  in  1938  a  right  of  way  ad- 
joining the  real  estate  was  acquired  in  the  name  of 
the  Plaintiff.    We  vested  this. 

Mr.  Kashiwa:     In  the  name  of  the  father. 

Mr.  Gross:  In  the  name  of  the  father,  rather; 
the  same  person  who  had  acquired  in  1932.  We 
vested  this  real  estate.  The  Plaintiff  comes  in  and 
says:  You  vest  that  real  estate  as  the  property  of 
Kaneichi  Mi;  that  is  not  the  real  estate  of  Kanei- 
chi  Mi;  that  is  the  real  estate  of  Shoso  Mi;  my 
fatlier  gave  it  to  me.  And  in  his  pleading  he  stated 
thai  his  father  gave  it  to  himx  in  1933,  after  that 
will  was  executed.  And  then  on  his  testimony, 
after  he  had  had  an  opportunity  to  examine  what 
had  developed  in  the  Court  and  in  the  preliminary 
motions,  he  changed  his  testimony  to  state  that 
his  father  gave  him  the  real  estate  in  1935.  And 
then  when  his  father  was  asked  last  month  of  this 
year  about  the  real  estate,  his  father  says  he 
didn't  give  it  to  him;  he  gave  him  a  power  of 
attorney. 

The  Court:  Well,  those  are  other  phases  of  the 
case  that  don't  relate  to  this  offer. 

"Mr.  Gross:  Now,  one  minute  after  the  ink  was 
dry  on  that  paper,  that  will  could  be  ineffective 
as  a  memorandum.  [249] 

The  Court:     By 
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Mr.  Gross:  By  the  father  simply  writing  ''can- 
celled" across  it  or  drawing  another  will. 

The  Court:  But  in  the  absence  of  evidence  to 
that  effect,  am  I  not  entitled  to  presume  that  it  is 
still  effective? 

Mr.  Gross:  This  is  not  a  probate  proceeding,  if 
the  Court  please.  This  is  a  suit  under  Section  9 
of  the  Trading  with  the  Enemy  Act. 

The  Court:  But  here  is  at  best  a  memorandum 
with  the  father's  signature  on  it. 

Mr.  Gross:  The  memorandum  does  not  spe- 
cifically refer  to  this  real  estate. 

The  Court:     Right. 

Mr.    Gross:     It    refers   to    all    of   his    property. 
And  the  Court  in  its  wide  experience  learned  that 
all   fathers  hope  that  the  time  will  come,  I  sup- 
pose, when  we  can  either  to  one  or  more  than  one 
I  son   make   a   document   which   is   very   much    like 
that,   perhaps  a  little  bit  longer,   hoping  we   will 
j  have  more  property,  let  us  say,  or  less  property. 
I     The   Court:     Or  more. 

Mr.  Gross:  That  seemed  to  take  care  of  quite 
I  a  bit  of  property,  too.  I  cannot  see  under  any 
tlipory  of  the  case — Mr.  Kashiwa  rightly  tries  to 
keep  two  strings  to  his  boat.  If  his  theory  is  that 
1]iis  was  a  memorandum  of  a  promise,  it  was  made 
before  the  man  even  acquired  the  property  which 
,we  [250]  are  talking  about;  and  the  memorandum 
'doesn't  even  refer  to  the  property.  I  don't  be- 
lieve he  will  find  any  case  in  which  they  say  that 
:iust  a  general  memorandimi — there  must  be  some- 
thing specific. 
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The  Court:  You  are  touching,  as  I  get  it  now, 
on  this  proposition  that  where  I  have  a  piece  of 
property  and  promise  you  that  I  will  give  it  to 
you  or  sell  it  to  you  or  convey  it  to  you,  unless  I 
si.^n  my  name  to  some  written  piece  of  paper  iden- 
tifying that  promise,  you  can't  do  anything  about 
getting  it. 

Mr.  Gross:  AVell,  a  court,  this  Court  must  be 
al^le,  by  referring,  be  able  to  say  it  refers  to  a  par- 
ticular piece  of  property. 

The  Court:  That  isn't  what  I  am  trying  to  get 
at.  With  reference  to  the  Plaintiff's  theory  here 
t]iat  there  was  a  promise,  I  get  a  glimmer  of  the 
fact  that  you  are  contending  that  even  if  that 
promise  did  exist,  even  if  this  dociunent  were  in 
evidence  of  that  promise,  that  it  could  have  no 
eftVct  upon  the  property  which  is  the  subject  mat- 
ter of  this  dispute  because  the  property  involved 
was  not  at  the  time  of  the  promise  owned  by  the 
father. 

Mr.  Gross:  That's  right.  And  that  subsequently 
after  the  property  was  acquired  the  acts  of  the 
father  indicated  a  contrary  intention. 

The  Court:     That  may  be.  [251]  f 

]Mr.  Gross:  Well,  I  think  you  have  to  eliminate  '■ 
the  possibility  that  he  was  making  a  promise  to  ac- 
quire, to  attach,  to  acquire  property.  And  I  wonder 
whether  under  the  law  of  contracts  or  gift  or  what- 
ever it  may  be  that  two  parties — and  the  Plaintiff 
at  that  time  I  think  was  an  infant,  but  we  will  not 
discuss  that  because  I  don't  think  it  is  relevant — 
two  parties  can  make  a  promise  with  reference  t 
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a  piece  of  real  estate  that  is  not  in  existence  as 
fai'  as  the  two  parties  are  concerned.  Can  I  prom- 
ise to  give  you  something  that  I  don't  own  except 
in  general  terms?  If  his  father  said  to  him,  "Son, 
I  am  going  to  hiiy  that  property  over  there  and 
when  I  get  it  I  am  going  to  give  it  to  you,"  then 
I  think — and  he  had  described  that  out  in  the  will 
or  had  said  including  property  that  I  am  going  to 
])u\",  then  I  think  you  have  got  a  different  propo- 
sition. But  how  can  I  make  a  memorandum  of  an 
agreement  to  give  something  I  don't  own'? 

The  Court:  Well,  again  Mr.  Kashiwa  would 
say  to  you,  don't  concentrate  on  that,  for  the  only 
purpose  for  which  I  am  offering  this  is  to  prove 
that  there  was  a  promise  made  to  give  to  the  son 
at  some  time  in  the  future  whatever  the  father 
had  in  Hawaii;  and  that  that  gift,  that  promise 
of  a  gift  of  such  property  had  as  a  due  date  or 
I  due  dates,  one,  either  the  time  when  he  left  per- 
'  manently  for  Japan  or,  two,  Avhen  he  died.  Now, 
I  repeat,  Mr.  Kashiwa  isn't  contending  that  this 
exhibit  for  identification  proves  the  gift.  It  simply 
proves  the  [252]  nature  of  the  promise. 

Mr.   Gross:     I   don't  believe   it   even   does   that. 

The  Court:     Well,  that  at  best 

Mr.  Gross:  I  don't  believe  it  even  does  that. 
I  think  it  is  a  standard  form  of  will  which  your 
Honor,  Mr.  Kashiwa  and  myself  and  all  the  other 
counsel  in  the  courtroom  are  thoroughly  familiar 
with.  It  is  known,  as  some  client  of  mine  calls 
it,  a  one-page  will;  they  want  to  get  it  all  on  one 
]^nQ:e  so  that  it  is  short  and  simple  and  it  is  the 
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natural  will  which  a  Japanese  father  would  make 
out  for  his  only  son.  And  you  had  the  additional 
facts  that  in  1933,  in  spite  of  the  fact  that  he  had 
made  out  this  will,  that  he  still  made  a  bill  of 
sale.  He  didn't  think  that  this  was  a  sufficient  mem- 
orandum to  take  care  of  the  store. 

The  Court :  Oh,  no.  This  would  only  be  of  some 
importance  as  a  memorandum  to  take  the  case  out 
of  the  statute  of  frauds  if  the  son  had  some  basis 
of  suing-  the  father  on  the  promise  to  give. 

Mr.  Gross:  That  is  where  I  think  Mr.  Kashiwa 
has  confused,  I  think,  the  issues  here.  This  is  not 
a  suit  for  specific  performance.  This  is  not  a  suit 
for  breach  of  contract.  This  is  not  a  suit  to  declare 
constructive  trust. 

The  Court:  But  let  me  interrupt.  In  siun  and 
su])stance  again  he  is  o:ffering  this  as  evidence  that 
the  Plaintiff's  story,  the  Plaintiff's  testimony  as  to 
his  promise  isn't  made  [253]  out  of  thin  air.  The 
Plaintiff  has  said,  my  father  said  this  and  here  is 
some  evidence  of  the  fact  that  he  did  act  in  ac- 
cordance with  the  promise  that  he  made  to  me.  It 
bolsters  up  the  Plaintiff's  testimony. 

]Mt'.  Gross :  I  can't  see  that  it  is  admissible  under 
any  theory.  It  is  a  will  that  would  ordinarily  be 
iv.  file  possession  of  the  person  that  made  it.  It  is 
ambulatory.  As  I  stated  before,  it  is  no  longer 
effective.  After  the  ink  is  dry,  after  writing  a 
sentence,  I  hereby  cancel  this  will  under  such  date, 
some  such  writing  like  that.  And  if  it  is  being  in- 
troduced for  the  purpose  of  showing  a  chain  of 
events,   if  that   is   what  we  are   talking  about,  a 
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chain  of  events,  I  remind  the  Court  that  this  is 
not  a  suit  for  specific  performance,  this  is  not  a 
suit  to  establish  a  constructive  trust,  this  is  not 
a  probate  proceeding.  But  the  Alien  Property 
Custodian  has  filed  a  vesting  order  in  which  it  is 
found  that  certain  real  estate  is  the  property 
of  Kaneichi  Nii.  The  Plaintiff  comes  in  and  says 
it  is  not  the  property  of  Kaneichi  Nii,  it  is  my 
property,  he  gave  it  to  me;  and  then  on  the  stand 
the  Plaintiff  states  further,  he  gave  it  to  me  in 
1935  just  before  he  left  for  Japan,  orally.  Now, 
if  the  Plaintiff's  father  gave  him  the  real  estate — 
1  hat's  all  there  is  to  it.  Then  he  doesn't  need  this. 
If  he  didn't  give  him  the  real  estate,  then  this  is 
immaterial  anyway. 

The  Court:  I  can't  at  the  moment  see  the  mate- 
riality of  [254]  it  other  than  as  corroborating  the 
testimony  of  the  Plaintiff,  and  I  gather  that  finally 
is  the  sole  basis  on  which  it  is  offered — right? 

Mr.  Kashiwa:     Yes,  your  Honor. 

The  Court:  For  that  purpose  and  that  purpose 
only,  as  corroborating  the  testimony  of  the  Plain- 
tiff in  respect  to  the  promise  that  his  father  made 
to  him,  for  that  limited  purpose,  I  repeat — I  am 
not  admitting  that  it  is  or  isn't  a  sufficient  memo- 
randum to  take  the  case  out  of  the  statute  of  frauds 
or  sufficient  document  to  constitute  a  will  under  the 
laws  of  the  Territory  of  Hawaii — I  will  receive  it 
for  that  limited  pui'pose,  corrol)orating  the  Plain- 
tiff's testimony.  It,  therefore,  may  become,  Mr. 
Clerk 

The  Clerk:     Plaintiff's  Exhibit  ''P." 
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(The  document  referred  to  was  received  in 
evidence  as  ''Plaintiff's  Exhibit  P.") 

[Printer's  Note:   Plaintitf's  Exhibit  P  is  set 
.         out  in  full  at  page  461  of  this  printed  Record.] 

Mr.  Kashiwa:     May  I  substitute  the  copy? 

The  Court:     Yes. 

Mr.  Gross:  Is  it  satisfactory  to  the  Court  if 
Mr.  Adachi  and  Mr.  Nii  should  prepare  that?  I 
think  that  should  be  letter  perfect,  the  document. 

The  Court:  I  understood  that  there  had  been 
some  comparison  of  the  copy. 

Mr.  Gross:  Let  them  step  outside  to  prepare 
our  copy.  It  should  be  letter  perfect.  I  don't  think 
it  is  necessary  [255]  for  me  to  take  an  exception 
on  the  ruling'  of  the  Court  on  the  admission  of 
the  will. 

Mr.  Kashiwa:     It  is  an  equity  case. 
Mr.  Gross:     Under  the  rules  it  is  assimied  that 
al]  rulings  are  excepted 

The  Court:  If  there  should  be  any  doubt  about 
it. 

Mr.  Gross:  May  the  record  show  that  I  am  tak- 
ing an  exception  to  the  ruling.  j 

The  Court:  Did  somebody  say  that  this  was  an 
equity  law? 

Mr.  Kashiwa:     Section  9(a). 

The  Court:  All  right.  Now  the  evidence  stands 
su])raitted  on  both  sides.  All  the  loose  ends  have 
been  tied  up.  There  is  going  to  be  no  motion  to 
reopen  or  anything? 
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Mr.  Kashiwa:  One  motion,  your  Honor.  The 
original  petition — the  amended  complaint  which  I 
filed  on  the  day  of  the  trial,  yesterday,  I  ask  leave 
of  this  Court  to  be  permitted  to  file  that  complaint, 
your  Honor. 

The  Court:     Now? 

Mr.  Kashiwa:     Now. 

The  Court:    Why? 

Mr.  Kashiwa :  Under  Rule  15  I  am  permitted,  to 
meet  the  evidence  in  the  case,  your  Honor.  My 
contention  is  that  it  should  be  amended  to  meet 
the 

Hie  Court:  I  can't  see  anything  in  your  amended 
complaint  which  I  have  ruled  on  at  the  inception  of 
the  trial  that,  as  [256]  you  tell  me,  changes  the 
theory  of  your  case  one  iota,  but  does  in  the 
amended  complaint  set  forth  certain  facts  and  fac- 
tors which  you  have  proven.  And  to  me  it  is  out 
of  order  to  plead  evidence  on  the  complaint.  I  am 
going  to,  therefore,  on  the  theory  that  you  are 
neither  harmed  nor  prejudiced  by  the  denial  again 
deny  your  motion  to  amend  the  complaint. 

Mr.  Kashiwa:     Yes,  your  Honor. 

The  Court:  All  right.  We  are  ready  for  final 
argument. 

Mr.  Gross:  For  the  purpose  of  the  record  I'd 
likf  to  make  a  motion  for  a  directed  finding  at 
the  close  of  all  the  evidence. 

'i'he  Court:     A  directed  finding? 

Mr.  Gross:  A  directed  finding  in  favor  of  the 
defendant,  on  the  complaint  and  answer,  at  the 
i  clos^o   of   all    the   evidence.    I   should   also   like   to 
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make  a  motion  for  a  directed  finding  at  the  close 
of  all  the  evidence  on  the  counter-claim  of  the 
Plaintiff  and  the  counter-Defendant's  answer 
thereto. 

Mr.  Kashiwa:  This,  your  Honor,  is  not  a  jury 
trial.   Direct  whom? 

The  Court :  Well,  whatever  it  is, — I  am  not  sure 
I  understand  it  completely  either — but  the  same 
arguments  that  j^ou  are  going  to  make  basically 
are  going  to  be  made  on  the  motion.  So  I  will  hear 
both  of  them  together,  unless  you  want  to  be 
heard. 

Mr.  Gross:  No,  I  just  wanted  the  record  to 
show [257] 

The  Court:  I  will  reserve  my  ruling  on  that 
and  examine  it  later.  All  right,  Mr.  Kashiwa,  let 
me  hear  your  opening  argument.  Let  me  see  the 
complaint,  Mr.  Clerk.  I  want,  before  you  go  very 
far  in  your  argument,  to  review  the  allegations  of 
the  complaint  and  tell  me  wherein  you  believe  you 
have  proven  the  allegations. 

(Mr.  Kashiwa  presented  his  opening  argu- 
ment on  behalf  of  the  Plaintiff.) 

December  1,  1948 

(Mr.   Kashiwa   continued   with   his   opening 
argument  on  behalf  of  the  Plaintiff.) 

(Mr.   Gross  presented  his  argument  on  be- 
half of  the  Defendant.) 

(Mr.    Kashiwa   presented   his   closing   argu- 
ment on  behalf  of  the  Plaintiff.) 
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The  Court:  I  do  not  feel  in  this  matter  that  I 
]ieed  the  assistance  of  legal  briefs,  for  two  rea- 
sons: one,  tlie  Plaintiff  here  luis  the  burden  of 
convincing  the  Court  by  preponderance  of  evidence 
that  the  allegations  of  the  complaint  are  true  and 
coviect,  by  a  preponderance  of  credible  evidence. 
Ingenious  as  is  the  legal  theory  upon  which  the 
Plaintiff  bases  his  case,  the  proof  that  has  been 
adduced  by  the  Plaintiff  does  not  bring  conviction 
to  my  mind  that  in  fact  a  gift  of  this  real  property 
was  made  to  him  by  his  father.  [258] 

Secondly,  assuming  that  an  equitable  gift  of  the 
pro])erty  was  made  by  the  father  to  the  son  in 
1935,  the  acts  and  actions  of  the  father  subsequent 
to  that  date  do  not  support  the  Plaintiff's  conten- 
tions. Indeed,  the  father  testifying  in  this  case  does 
not  in  the  slightest  degree  corroborate  the  Plain- 
tiff's contentions  here  made.  Over  and  beyond 
that,  the  acts  of  the  father  and  of  the  Plaintiff  him- 
self during  the  years  '35  to  '47,  at  which  time  the 
Custodian  vested  the  property,  are  contradictions  of 
the  theory  here  advanced. 

T  am  satisfied  that  the  father  was  an  intelligent 
person,  though  he  may  have  been  uneducated,  and 
did  well  in  his  business  at  Waipahu;  and,  as  has 
been  pointed  out,  he  knew  what  to  do  when  he 
wanted  to  effectively  dispose  of  property,  for  prior 
to  going  to  Japan  in  1933  he  properly  and  duly 
<'xecuted  a  bill  of  sale  to  the  store  in  favor  of 
liis  son.  And  I  am  certain  that  preparing  to  go  to 
•Japan  permanently,  if  he  had  promised  his  son,  as 
tlip   son   contends,    that   prior   to   leaving   he    cer- 
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tainly  would  have  taken  steps  to  execute  the  proper 
deed  of  the  real  property  in  Hawaii  to  his  son; 
lie  certainly  knew  how  to  execute  a  will  to  take  care 
of  the  disposition  of  his  property  after  death. 

Further,  in  1939,  though  he  here  now  claims  the 
property  was  equitably  his  since  1935,  the  son  con- 
ferring first  apparently  with  someone  here  in  Hono- 
luhi  who  purported  to  advise  him  legally,  the  son 
asked  the  father  not  for  a  deed  to  the  property  [259] 
which  he  claimed  was  given  to  him  but  rather  for 
a  ])ower  of  attorney  from  the  father  and  the  mother 
to  deal  with  the  parents'  property  here  in  Hawaii. 

All  of  those  facts  and  factors  which  I  have  out- 
lined lead  me  to  the  conclusion  that  the  Plaintiff 
has  not  substantiated  by  credible  proof  the  alle- 
gations of  the  complaint.  And  further,  assuming 
that  he  had,  I  am  still  satisfied,  as  indicated  in 
my  Fujino  decision,  that  the  Alien  Propei'ty  Cus- 
todian with  respect  to  real  property  stands  in  the 
l^osition  of  a  purchaser  for  value  and  is  protected 
by  the  recording  statute  of  the  Territory. 

Those  being  my  conclusions  and  findings,  the 
Court  will  approve  findings  of  fact  and  conclusions 
of  law  consistent  with  this  outline  of  my  opinion 
aiid  will  sign  them  upon  presentation,  and  will  in- 
clude an  order  previously  held  up  directing  the 
Plaintiff  to  turn  over  to  the  Custodian  the  rents 
that  have  come  into  the  Plaintiff's  possession  since 
the  time  when  the  Plaintiff  collected  the  rents  from 
his  father's  property.  In  other  words,  the  turn- 
over directive  that  heretofore  has  been  denied  will 
at  this  time  be  granted.  And  I  will  sign  an  on] 
to  that  effect  on  presentation. 
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Mr.  Kashiwa:  Your  Honor,  at  this  time,  for 
the  purpose  of  the  record,  may  I  except  to  your 
Honor's  oral  decision  as  being  contrary  to  the  facts 
and  law,  and  at  this  time  I  wish  to  note  an  appeal 
to  the  9th  Circuit  Court.  [260] 

The  Court :  Very  well.  The  record  may  note  that 
fact,  those  facts. 

Mr.  Gross :  I  gather  that  the  Court  would  like  us 
to  ]n'epare  findings  of  fact. 

The  Court :  Prepare  the  findings  of  fact  and  con- 
clusions of  law,  and  I  will  in  all  ])robability  re- 
duce^ my  oral  opinion  to  writing. 

(The  Court  adjourned  at  11:00  o'clock  a.m.) 

REPORTER'S  CERTIFICATE 

I,  Albert  Grain,  Official  Court  Reporter,  U.  S. 
!  District  Court,  Honolulu,  T.  H.,  do  hereby  certify 
as  follows:  that  the  foregoing  is  a  true  and  correct 
transcript  of  proceedings  in  Civil  No.  837,  Shoso 
Nii  vs.  Tom  C.  Clark,  held  in  the  above-named 
court  beginning  with  November  29,  1948,  before  the 
Hon.  J.  Frank  McLaughlin,  Judge. 
Feb.  10,  1949. 

/s/  ALBERT   GRAIN. 

[Endorsed] :     Filed  Feb.  10, 1949. 
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PLAINTIFF'S  EXHIBIT  ^'A-l" 

(Claimant's  Copy.) 

United  States  of  American 
Office  of  Alien  Property  Custodian 

NOTICE  OF  CLAIM  FOR  RETURN 
OF  PROPERTY 

Note. — All  answers  to  questions  on  this  form  (ex- 
cept names  and  addresses)  must  be  in  English. 
Amounts  of  money  must  be  stated  in  dollars.  Copies 
of  documents  must  be  accompanied  by  English  trans- 
lations. This  notice  is  repeated  below  in  French  and 
German. 

Avis:  Toutes  les  reponses  aux  questions  ci-des- 
sous  doivent  etre  faites  en  anglais,  sauf  en  ce  qui 
concerne  les  noms  et  adresses.  Le  montant  des  som- 
mes  doit  etre  indique  en  dollars  (Etats-Unis).  Une 
traduction  en  anglais  doit  etre  jointe  a  chaque  docu- 
ment. 

Zur  Kenntnisnahme :  Alle  AntAvorten  auf  die 
Fragen  auf  diesem  Formular  (mit  Ausnahme  von 
Namen  und  Adressen)  mussen  in  englischer  Sprache 
gegeben  werden.  Geldetrage  mussen  in  Dollars  (Am- 
erikanische  Wahrung)  angefuhrt  warden.  Falls  AI3- 
schriften  von  Schriftstucken  unterbreitet  werden, 
mussen  Ubersetzungen  in  englischer  Sprache  beige- 
f  ugt  werden. 

Please  read  the  accompanying  explanation  and  in- 
structions before  filling  out  the  form : 

1.  (a)  Claimant's  name,  Shoso  Nii.  (b)  Addi'ess, 
P.O.  Box  416,  Waipahu,  Oahu.  (c)  Has  claimant  filed 
any  other  form  claiming  the  same  j^roperty?  No. 


*  *  *  * 
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Plaintife's  Exhibit  "A-1"— (Continued) 

2.  (a)  Claimant's  agent (  if  any),  Attorney  Shiro 
Kashiwa.  (b)  Agent's  address,  307  Hawaiian  Trust 
Bldg.,  Honolulu  48,  T.  H.  (c)  Is  agent  authorized  to 
receive  payment  of  money  or  delivery  of  property,  if 
returned?  No. 

*    -x-     *     * 

3.  Fees  for  prosecuting  this  claim:  I  have  prom- 
ised to  pay  Attorney  Shiro  Kashiwa  a  sum  much  less 
than  10%  of  the  value  of  the  property  claimed  as 
fee.  Part  of  this  has  been  paid. 

4.  Value  of  property  claimed:  Approximately 
$30,000.00. 

5.  Payments  for  material  or  services  supplied,  or 
patents  licensed,  to  or  for  the  United  States  Govern- 
ment: None. 

6.  Vesting  order  by  which  the  Alien  Property 
Custodian  acquired  the  property  (if  known) :  No. 
9777. 

7.  Identification  of  property  claimed:  See  at- 
tached supplement  Exhibit  A. 

8.  Are  claimant's  rights  in  the  property  subject 
to  any  condition  or  encumbrance  ?  No. 

9.  Characterization  of  claimant. — Answer  this 
item  by  filling  out  schedule  9 A  or  9B.  If  the  claim  is 
filed  by  an  individual,  fill  out  schedule  9 A,  describ- 
ing him.  If  the  claim  is  filed  by  a  group  of  individuals 

;{  (such  as  co-owners  or  partners),  fill  out  a  separate 
j| schedule  9A  for  each  member  of  the  grou]).  If  the 
!  claimant  is  a   corporation  or  association,   fill   out 
schedule  9B. 

Owner  of  property  on  vesting  date. — 

(a)  Give  the  vesting  date.  Septem])er  12,  1947. 

(This  means  the  date  when  the  Alien  Property 
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Custodian  took  over  the  property  which  you  are  now 
claiming.  If  you  do  not  know  that  date,  use  the 
approximate  date  on  which  your  property  was  taken, 
followed  by  the  word  "approximately."  If  you  do 
not  know  even  the  approximate  date,  write  ''Decem- 
ber 7,  1941,"  and  use  this  as  the  vesting  date  in 
answering  questions  in  this  item  and  in  item  11.) 

(b)  Check  the  one  of  the  following  statements 
which  applies  to  your  claim: 

[X]  (1)  The  claimant  was  the  owner  of  the 
property  on  the  vesting  date.  See  Exhibit  B. 

....  (2)  The  claimant  is  the  legal  representative 
or  successor  of  an  individual  who  owned  the  property 
on  the  vesting  date. 

....  (3)  The  claimant  is  the  legal  representative 
or  successor  of  a  corporation  which  owned  the  j^rop- 
erty  on  the  vesting  date. 

(If  you  checked  number  (1)  above,  do  not  use 
schedules  lOA  or  lOB,  but  go  directly  to  item  11.  If 
you  checked  number  (2)  above,  fill  out  schedule  lOA. 
If  you  checked  number  (3)  above,  fill  out  schedule 
lOB.) 

11.  Chain  of  title  to  property. — Describe  IdcIow 
the  last  transfer  of  title  to  the  property.  (Omit  any 
transfer  already  described  in  Schedule  10 A  or  lOB.) 

(a)  Date :  On  or  about  May  5,  1935. 

(b)  By  whom  transferred :  Kaneichi  Mi. 

(c)  To  whom  transferred:  Shoso  Nii. 

(d)  Nature  and  terms  of  transfer:  Gift  under 
principle  of  equitable  transfer  of  property  by  way  of 
gift  and  by  way  of  adverse  possession  under  the  laws 
of  the  Territory  of  Hawaii. 


\ 
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(e)  Consideration  actually  paid :  None ;  to  be  paid : 
None. 

(f)  If  officially  recorded  or  registered,  give  cita- 
tion :  Due  to  the  nature  of  the  transaction  it  was  not 
recorded. 

If  there  have  been  any  other  transfers  of  the 
property  since  March  1,  1938,  give  the  same  informa- 
tion about  these  other  transfers,  using  a  supplement. 

Attach  a  copy  of  each  document  of  title,  and  of  any 
contract  pursuant  to  which  a  transfer  was  made,  to 
each  copy  of  your  form.  Photographic  copies  are 
preferred.  If  documents  are  in  a  foreign  language, 
English  translations  must  also  be  attached. 

12.  Other  relevant  information. — If  there  are  any 
other  facts  of  which  you  want  to  advise  the  Custodian, 
write  them  on  a  separate  sheet  of  paper  under  the 
heading  "Supplement  to  item  12."  You  may  also 
attach  copies  of  any  documents  not  previously  re- 
ferred to,  and  mark  them  in  the  same  way. 

13.  Affidavit. — The  imdersigned  makes  the  follow- 
ing declaration  under  the  penalties  of  perjury  and 
false  swearing: 

(a)  Check  the  one  of  the  following  statements 
Avhich  applies,  and  strike  out  the  others: 

[X]     (1)  I  am  the  claimant  named  in  item  1. 

*  *  *  * 

1 1     (b)  The  facts  set  forth  in  the  foregoing  form  and 

in  all  attached  supplements  and  schedules  are  true, 

and  all  attached  documents  are  true  copies  of  the 

originals,  to  the  best  of  my  knowledge  and  belief. 

,     (c)  I  have  no  knowledge  of  any  fact  called  for  by 

i 

Jthe  foregoing  form,  schedules,  and  instructions  which 

^is  not  fully  set  forth. 
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(d)  To  the  best  of  my  knowledge  and  belief,  the 
property  claimed  was  not  at  any  time  after  Septem- 
])er  1, 1939,  held  or  used  pursuant  to  any  arrangement 
to  conceal  any  interest  of  an  enemy  of  the  United 
States. 

Signature : 

/s/  SHOSO  NII. 

Name  of  signer: 

SHOSO  NIL 

14.  Notarization. — The  foregoing  declaration  was 
subscribed  and  sworn  to  (or  affirmed)  before  me  this 
29th  day  of  November,  1947. 

(Seal)  /s/  FLORENCE  Y.  OKUBO, 

Notary  Public,  First  Judicial  Circuit,  Territory  of 
Hawaii. 
My  commission  expires  August  9,  1951. 

Schedule  9A 

(Supplementing  Form  APC-IA,  Item  9) 

(Claimant's  copy.) 

CHARACTERIZATION  OF  INDIVIDUAL 
CLAIMANT 

(a)  Name :  Shoso  Nii ;  (b)  Date  of  birth :  3rd,  Janu- 
ary, 1914.  (c)  Place  of  birth:  Waipahu,  Oahu,  Ter- 
ritory of  Hawaii,  (d)  If  claimant  has  been  outside  the^-  M 
United  States  (including  its  Territories  and  posses-  ^ 
sions)  at  any  time  since  December  7,  1941,  give  tlie 
name  of  each  country  in  which  he  was  present,  and 
the  principal  address  at  which  he  stayed  in  that  conn- 
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try,  as  follows:  Country,  Japan,  from  28tli,  June, 
1941,  to  8tli,  Xovemjjer,  1947. 

Xote :  Throughout  the  above  period  claimant  was 
a  resident  of  Waipahu,  Oahu,  Territory  of  Hawaii. 
He  left  for  Japan  in  June,  1941,  for  a  temporary 
visit  and  was  unable  to  return  until  November  8, 
1947. 


*  *  *  * 


(e)  Has  the  claimant  transacted  any  business  since 
December  7,  1941,  personally  or  by  agent,  in  Ger- 
many, Japan,  Italy,  Hungary,  Rumania,  or  Bul- 
garia ?  No. 


*  *  *  * 


If  the  claimant  has  ever  been  a  citizen  of  Germany, 
!  Japan,  Italy,  Hungary,  Rmnania,  or  Bulgaria,  an- 
I  swer  also  the  following  question  (other  persons  do 
'  not  answer) : 

I  Has  the  claimant  transacted  any  Imsiness  since 
[December  7,  1941,  personally  or  by  agent,  in  teiTi- 
tory  occupied  by  any  of  these  nations?  No. 


*      *      *      4f 


(f)  Claimant's  present  citizenship  (name  of  coun- 
|try) :  United  States  of  America. 

Explain  below  how  your  citizenship  was  acquired 
;— by  birth,  marriage,  naturalization,  etc.,  and  give 
the  date.  Naturalized  citizens  should  give  \h^  number 
of  their  naturalization  papers.  Stateless  persons 
[should  cite  the  official  act  by  which  they  were  de- 
;prived  of  citizenship,  and  supply  a  copy  if  possible: 
By  birth  on  January  3,  1914. 

I    If  the  date  given  above  is  after  December  7,  1941, 
"'^xplain  below  how  your  prior  citizenship  status  was 
iicquired : 
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[Printer's  Note:    Exhibit  A  is  similar  to  Ex- 
hibit A,  to  Complaint,  printed  in  full  at  page 
13  of  this  printed  Record.] 

EXHIBIT  B 

Although  the  title  of  the  property  was  in  the  name 
of  Kaneichi  Nii  as  of  the  date  of  the  vesting  order, 
the  property  was  really  the  property  of  the  claimant. 
The  father  in  Japan  gave  the  property  to  the  claimant 
on  or  about  May  5,  1935,  when  the  father  returned 
to  Japan  and  because  of  such  gift  the  claimant  has 
collected  all  rents,  paid  all  taxes,  possessed  the  prop- 
erty and  made  improvements  thereon.  Claimant 
claims  that  under  equitable  principles  in  any  court 
of  equity  the  claimant  is  the  real  o^\^ler  of  the 
l^roperty.  Claimant  is  also  the  owner  of  the  prop- 
erty by  way  of  adverse  possession  under  the  laws 
of  the  Territory  of  Hawaii.  He  held  the  property 
openly  adversely  against  the  entire  world  for  more^ 
than  10  years  after  May  5,  1935. 


PLAINTIFF'S  EXHIBIT  ''A-2" 

Office  of  Alien  Property 
Department  of  Justice,  Washingtoi,  D.  C. 

January  26,  1948 
Mr.  Shiro  Kashiwa 
307  Hawaiian  Trust  Bldg.,  Honolulu  48,  T.  H. 

Dear  Sir: 

The  Office  of  Alien  Property,  Department  of  Jus- 
tice, has  received  and  phieed  on  file  the  notice  or  tlie 
undernoted  claim,  as  of  the  date  of  receipt  stated. 
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The  filing  of  the  notice  of  claim  does  not,  of  course, 
constitute  a  determination  of  its  nature  or  validity. 
All  correspondence  should  hereafter  ])ear  the  claim 
number  indicated. 

Inasmuch  as  a  sul^stantial  number  of  claims  are 
now  pending,  it  is  not  possible  at  this  time  to  state 
when  any  particular  claim  will  ])e  acted  on  by  this 
Office.  If  any  further  action  by  the  claimant  is  neces- 
sary in  connection  with  consideration  of  the  claim, 
the  claimant  will  be  so  informed  by  letter  addressed 
as  above,  and  this  Office  will  not  take  any  final  ad- 
verse action  on  the  claim  without  transmitting  notice 
of  opportunity  to  be  heard. 

The  Claim  has  tentatively  been  entered  as  follows 
on  the  records  of  this  Office : 

Claim  No. :  31530 ;  Name  of  Claimant :  Shoso  Nii  ; 
Date  of  Receipt :  December  2,  1947. 

Vesting  Order  No. :  9777 ;  Account  No. :  39-26717 ; 
Summary  of  Claim :  Real  property  situated  at  Wai- 
kolo,  AVaipahu,  Oahu,  T.  H.  Certain  debt  owing  to 
Kaneichi  Nii,  also  known  as  Konichi  Nii  by  Shozo 
Nii. 

Very  truly  yours, 

/s/  DAVID  L.  BAZELON, 
Assistant  Attorney  General ;  Director,  Office  of  Alien 
Property. 

Rec'd  2/10/48. 
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Liber  1662,  Page  293 
POWER  OF  ATTORNEY 
Know  All  Men  By  These  Presents : 

That  I,  Shoso  Nii  of  Waipahu,  City  and  County  of 
Honolulu,  Territory  of  Hawaii,  have  made,  consti- 
tuted and  appointed,  and  by  the  presents,  do  hereby 
make,  constitute  and  appoint  Katsutoshi  Mikami  of 
Honolulu,  T.  H.,  my  true  and  lawful  attorney  for 
me  and  in  my  name,  place  and  stead,  and  for  my  use 
and  benefit,  to  ask,  demand,  sue  for,  recover,  collect 
and  receive  all  such  sums  of  money,  debts,  dues, 
accounts,  legacies,  bequests,  interest,  dividends,  an- 
nuities and  demands  whatsoever,  as  are  now  or  shall 
hereafter  become  due,  owing,  payable  or  belonging 
to  me;  and  have,  use  and  take  all  lawful  ways  and 
means  in  my  name,  or  otherwise,  for  the  recovery 
thereof,  by  legal  process,  and  to  compromise  and 
agree  for  the  same,  and  acquittances  or  other  suf- 
ficient discharges  for  the  same,  for  me  and  in  my 
name,  to  make,  seal  and  deliver ;  to  bargain,  contract, 
agree  for,  purchase,  receive  and  take  lands,  tene- 
ments, hereditaments,  and  accept  the  seisin  and  pos- 
session of  all  lands,  and  all  deeds,  and  other  assur- 
ances in  the  law  therefor;  and  to  lease,  let,  demise, 
bargain,  sell,  release,  convey,  mortgage  and  hypothe- 
cate lands,  tenements  and  hereditaments ;  upon  such 
terms  and  conditions,  and  under  such  covenants  as 
he  shall  think  fit.  Also  to  bargain  and  agree  for,  buy, 
sell,  mortgage,  hypothecate  and  in  any  and  every  way 
and  manner  deal  in  and  with  goods,  wares  and  mer- 
chandise, choses  in  action,  and  other  property  in 

m 
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possession  or  in  action ;  and  to  make,  do  and  transact 
all  and  every  kind  of  business  of  what  nature  and 
kind  soever;  and,  also  for  me  and  in  my  name,  and 
as  my  act  and  deed,  to  sign,  seal,  execute,  deliver 
and  acknowledge  such  deeds,  covenants,  indentures, 
agreements,  mortgages,  hypothecations,  bottomries, 
charter  parties,  bills  of  lading,  bills,  bonds,  notes, 
receipts,  evidences  of  debts,  and  such  other  instru- 
ments in  writing  of  whatever  kind  and  nature,  as 
may  be  necessary  or  proper  in  the  premises. 

Giving  and  Granting  unto  my  said  attorney,  full 
power  and  authority  to  do  and  perform  all  and  every 
act  and  thing  whatsoever  requisite  and  necessary  to 
be  done  in  and  about  the  premises,  as  fully  to  all 
intents  and  purposes  as  I  might  or  could  do  if  per- 
sonally present,  I  hereby  ratifying  and  confirming  all 
that  my  said  attorney  shall  do,  or  purport  to  do  in  the 
premises. 

That  I  further  empower  and  authorize  Katsutoshi 
Mikami  to  employ  and  appoint  attorney,  agent,  or 
employee  to  represent  and  or  assist  him  to  execute 
and  carry  out  the  foregoing  powers. 

In  Witness  AVhereof,  I  have  hereunto  set  my  hand 
this  24th  day  of  June,  A.D.  1941. 

/s/  SHOSO  Nil. 

Territory  of  Hawaii, 

City  and  County  of  Honolulu — ss. 

On  this  24th  day  of  June,  1941,  before  me  per- 
sonally appeared  Shoso  Nii,  to  me  known  to  be  the 
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person  described  in  and  who  executed  the  foregoing 
instrument  and  acknowledged  that  he  executed  the 
same  as  his  free  act  and  deed. 

(Seal)  /s/  PHILIP  M.  NAGIATORI, 

Notary  Public,  First  Judicial  Circuit,  Territory  of 
Hawaii. 

Entered  of  Record  this  7th  day  of  August,  A.D. 
1941,  at  2:04  o'clock  p.m.  and  compared.  Mark  N. 
Huckestein,  Registrar  of  Conveyances. 

■ 
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O'-^^ 


^        UNITED  STATES  ^ 

INDIVIDtlAl  INCOME  TAX  REIDRN    19jii 

For  Calendar  \ear   1939 

oHiscal  year  beginning ,  1939^  ^  ^^^ 


,1940 


(See  Instruction  C) 


PR'NT  NAME  AND  AJODRESsl 

...Ai^fu     tUi/ 

-----^-~'^-.d^..,.A.dJ 

■■^■^M-ni.i Vm  jji 


IMPORTANT 

One  dupBotte  copy 
must  be  (iJed  with  orig- 
inal  return. 

($5  wiD  be  UMssed  if 
diqiGcaie  it  not  filed.) 


.1         J     L  INCOME 

;  - -d  otW  cornpensation  for  personal  service,.    <^  s^  ,,._ _ 

■t  on  bank  deposits.  notes;"n,o;tg^rtc 

t  on  corporation  bonds  - -. 

f^hon.'^^r^-^^  

landroyaltiesrcp:^!^,,- - ^^^ M4r^^>^........... 

--me  (.ncludmg  u,come  from  annuities)    <Suu^r-^-'- 

Total  mcome.iten.  ,  ,„  „.    (^.  „.  J.,  _  ,  ^^i; ~ 

,„,.,•  .,  DEDUCTIONS 

'  ;«t'ons  pa,d.    (E^u.„  i.  sd«dui.  h) 

'••      (E«pl«iii  in  Sckedule  H) - 

^    (E^Uin  in  ScWule  H) 

jrom  fire,  storm,  shipw^.'or  o'thi " 

^ts.      (E.plM  in  Schaiul,  H) 


her  casualty,  or  theft. 


f  ductions  authorized  by  law      rr    ,       ".'["  

otaJ  deductions  m  items  13  to  18 
'et  income  (item  12  m;,,,..  :^._  im 


CEqihiii  Id  Sckduk  H).. 


"-l-fj.^^.Jj  28.  Normal  tax  (4%  of  item  27). 

29.  Surtax  on  item  24.    cs«  in«™ai<»  29). 


rsonal  exemption.  I p^^l*- 

fVw Schtduio-D- $  ? rtol  H 

Mit  for  dependents.         " I  ,  I        II  *n   -r      i /•  I— 

Fr-sd^iui. J.2,  /^  <.  J  (,  .  4/  ,  J  .  Jlvl'  i,  ^"""  28  plus  item  29)  * 

V"'^^^^^^^^^^^J^|^:i~LLL^U:?J  ^'-  T°'^'  '"  .0'?™  30,  or  if  you  hadaneriong"-""! 

$ Hj7hL~]\  'ermcapital  gain  or  loss,«nter  line  1 6.  Sdied- 

$- 


I'surtax  net  income).. 


I     '  ™  "^"vemnient  oblig.. 
]''"*'  ^-  '^  Iwlnjction  25)   I  $ 

'j-ned  income  credit. 

['«»  Sctoiu).  K-l  or  K-2).. 

i'likiSiionormal  tax.. 


ule  F).. 
32.  Less:  Income  tax  paid  at 

source * 


33 


country  or  V.  S.  pou.,.ioo. 
(Atudi  Form  1 116) 

34.  Balance  of  tax  Glem  31  niinu.ii,m.32and33) 
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=  u-j  I     A      INCOME  RECEIVED  FROM  OTHERS  CONSISTING  OF  SALARIES.  WAGES.  FEES.  AND  OTHE) 
Schedul.  A.-INCOME  RECEIVfcU  ricum  wiij^^  SERVICES.     (See  In.truetion_I) , 


V^PENSATION  FOR  PERSONAL  SERVICES.     (See 


m 


Tot.l  nf  rnlumn  1  minu.  toUl  <rf  column  4  (enter  »»  item  1 .  page  1) , 

^v,^^.U  B— INTEREST  ON  GOVERNMENT  OBLIGATIONS.  ETC.     (See  In.tTuct.o«.  C) 


(a)  OWirationf  o<  •  Sute.  Territory,  or  poUticJ  lubAymon  theno*.  or  the 
DUtrict  o<  Columbii.  or  United  Sute.  pc««M0M..-     -.--.. 

(J)  Oblig.tioni  iMued  under  FederJ  Fwm  Lo«  Act.  or  under  weh  Art 
u  imended 


M  Obligation,  of  United  Sute.  i«nied  on  or  before  St^mha  h  'f'J  y. 
U  TroLr,  Note^  Treoury  Billfc  «d  Trt««y  CertA-te.  oi  lodcbtad. 


oblifttioot  to  be  rejiorted  in  (»)  above) 


An... 

AD.... 
Afl...- 

An... 
$ — 

None. 


(I) 


Tout  (enter  at  item  5.  page  I). 


I  iiii 
» 


a^Wlul."  C.-INCOME  FROM  RENTS  AND  ROYALTIES.     (See  In.tru«*ion  8) 


I.  KinJ^iJl «!»■'> 


t.  Nrtjrotl  (« 


zi:.] 


Explanation  of  deductions 
claimed  in  columns  4  and  5 


LZ:;:...  nll^OFlT  (OR  loss)  from  BUSINESS  OR  PROFESSION.     (See  Inetr^tion  ») 


(Sute  bu»ine»«  name  and  addreu  if 

different  from  name  and  addrew  on  page  I  — 

1.  Total  receipu  (itote  nature  of  buaineaa  or  profeaias) 

COST  OF  GOODS  SOLD 

2.  Ubor— 

J.  Material  and  nipplia 

4.  Mercbandiie  bought  for  lale -. 

5.  Other  coiU  Citemiie  below) 

6.  Plut  inventory  at  beginning  of  year 

7.  Total  flinea  2  to  6) 


7, 


t.  Le««  inventory  at  end  of  year 

9  Net  coat  of  gooda  lold  (bne  7  minua 
line  8) 


JJJU 


%-j.^l2Ml 


If  the  production,  manufacture,  purchaae  and  aale  of  merchan- 
dite  i<  an  income-producing  factor,  inventonca  are  required. 

Enter  "C  "  or  "C  or  M."  on  lino  6  and  8  U  indicate  whether  in- 
ventoriea  are  valued  at  coat,  or  coat  or  market,  whichever  u  lower. 


.<rW.-J-/:/i*i, 

OTHER  BUSINESS  DEDUCTIONS 

10.  Salariea  not  included  aa  "Tabor"  (do  not  dedurt 

coovenaatian  for  youncH) 

11.  Inteieat  on  buaineaa  mdebtodneaa 

12.  Taiea  oo  buaineaa  and  buaineaa  profiaty— 

13.  Loaaea  (eiplain  below) 


n 


L2il 


14.  Bad  debta  ariaing  frotn  aalea  or  tenicea.---  — --. 

15.  Depreciation.  ob«)leacence.  and  depleJko  (eipiam 

in  Schedule  E) —  - .-—--  — 

16.  Rent,  repair*,  and  other  expenaea  (itemue  below 

or  on  aepaiate  aheet) - - 

17.  Total  (linea  10  to  16) 

iV  Total  deductiona  (line  9  plut  line  17) 

19.  Net  profit  (or  loaa)  Qine  1  minua  line  18)  (enter  aa  item  9.  page  1)- 


i    I    ^) 


Elxplanation  of  deductions 

^ed  in  Unes^  ^hj^y^l^ljyriFXh.U^... ,- ,    .... 

f^^^rZ^^iK^ii^Of  V>^CTU^^O^  DkpRECUTION  CLAIMED  IN  SOjEDULESAaJ^  = 


I.  Kind  J 


MatHialwO 


fiiL_.iJili 

AM—J-JLUi}- 


).  CoMate«la>t»a> 


777; 

''i 


4.  AmcU  hJty  <)ap>v- 


i.....l.± 


fUr^ 


ILl 


6.  RaiMininc  cost  or 


7.  £*tiRWt«d 

life  u 


Ji.fJ- 


f, 


it 

"if 
"Y 


-,1 
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Z  ELxptuutidi,  I  ,     .  II    ...       _.       I  

—I  I      ,' ,  3.  Amount  '■  Item  No.  === 


!*^..Jj.k.l£l^ .  Ill  ii  "  " 


=^=^^^=i^^^^^^^^^r^^^ 


(1)  Per«onni  Exemptt 


IN  ITEMS  22  AND  2t      T^^Ti     1 —     . 

(2)  Credit  for  Depend^;^ 


"1,  tern  20,  page  1)....  |  « 

="ne  credit  (10% 'of  net  ina^me," 


Wjprincipal  occupation  or  profession^Zu' 

j^iher  you  are  a  citizen  Q  or  a  resident  alien  Q 

=  M  ?tlr..^°:"''  P-«l^|^.  to  which  Collector's 

^fer:^'^:^'''-'°^^'»"fe'band"and"wife"i. 

Wjame  of  husband  or  wife  if  "sep;;at;'re^';;;asmade 


(2)  ir  your  „„  !„«>««  1,  „„„  ,,,.„  „  55^ 
ofKhedule 

Earned  net  income  (not  more  than  $14,000) 
Net  mcome  (item  20.  page  I) 
Earned  income  credit  (10%  „f  earned"  „et  income ' 
U  11  tt      L     T°"''  ^^"'^  "'W'^hever  amount 
^ii5£!/!!i,^!iiAj?£L^'ef  less  than  $300) 
,  ,    QUESTIONS ' — ~ 

"''■'"  Sa  rX?'  ."'SP"°"'  i(  «ny.  claimed  thereon 

6   rhd      i  1°'  '  "l*^"  '°  ^'"^  ''  ^as  sent  " 

'•  'tL1'fc^  -'-  -  --^ed  on-the-caVh-D  0-; 

'■  "^'nS;  :nT  s'S^k  ot?  ^°"  ''^^'''^.  ^"^  "-  '''-"y  - 
"-uy  any  stock  ot  a  foreign  corDornt mn  nr  .  „. 1  l   1 1 


■  ^"  ^5*«r  IS    yes."  attach  statement 


^i8 


FORM  1040 


UNITED  STATES 

INDIVIDOAl  DCJME  AND  DEFENSE  TAX^^ETDRN 


191 


(Auditor'i  Stamp) 

Civ.  837 
Plaint.Exh 

"D-3" 
admitted 
11-29-48 


.^^ 


FOR  GROSS  INCOMES  OF  MORE  THAN  $5,000  FROM  SALARIES,  WAGES, 

DIVIDENDS,  INTEREST.  ANNUITIES,  AND  FOR  INCOMES  FROM 

OTHER  SOURCES  REGARDLESS  OF  AMOUNTS 

For  Calendar  \ear   1940 

or  fiscal  year  begioning _ ,  1949,  and  ended ,  1941 


T<  be  6kd  ailk  lb  Ulccte  tf  bHcnal  RtveaiM  far  jmt  fetricl  iMtlilerlkulklSlk^tflfed 
PRINT  NAME  AND  ADDRESS  PLAINLY.    (Sm  Iiutructton  C) 

h^_  ^  


AA^lifJ./JA 


1^ 


.k.tA^:.. 


(C«M|) 


(Do  not  uac  tiicM  a) 


(Cuhio'i  Su 


iJ^STn^  income 

1.  Salaxies  and  other  compouation  for  personal  lervices.    (Frani  1iIm>iIi  A) _ 

2.  Dividends _ _ _ 

3.  Interest  on  bank  deposits,  notes,  mortgages,  etc.. JlMa-...-Ji.*9- 

4.  Interest  on  corporation  bonds J..iA...hM^—..'L-lxi.: 

5.  Taxable  interest  on  Government  obligations,  etc.    {Fiom  Sehcduk  B) 

6.  Income  (or  loss)  from  partnerships,  syndicate*,  pool*,  etc.  (other  than  capital  gains  or  louei). 


(FmUii 


I  umJ  •ddrenea): 


7.  Income  from  fiduciaries.    (FanoOi 


LtL.iMy^..±.^::....r!^ii.. 


8.  Rents  and  royalties.     (Fi«m  Schednb  o 

9.  Income  (or  loss)  from  business  or  profession.    (Frcm  Scii«iiiie  D) _ 

10.  (a)  Net  short-term  gain  from  sale  or  exchange  of  capital  assets.    (Frm  Schcduk  O. 
(J)  Net  long-term  gain  (or  loss)  from  sale  or  exchange  of  capital  assets.    (F 
(c)  Net  gain  (or  loss)  from  sale  or  exchange  of  property  other  than  capital  assets.     (Fma  Sclniiih  C). 

11.  Other  income  (including income  from  armuities).    (St.«e nmture) — 

12.  Total  income  in  items   1   to   II .      (Emo- mmUMblo  iname  in  Sckaluli  I) 

DEDUCTIONS 

13.  Gintributions  paid.    (EwUin  in  sdiedub  H) _ 

14.  Interest.    (Eipi^  b  ScSejj.  h) ^ j_ _ 

15.  Taxes.     (ED>Ulali>Sclis)ukH} c.tM. — - 

16.  Losses  from  fire,  storm,  shipwreck,  or  other  casualty,  or  theft.     (Eipiui  in  Sdwiiili  H) 

17.  Bad  debts.    (EmUin  in  ScUduk  H) 

18.  Other  deductions  authorized  by  law.    (EipUin  in  SchnUe  H) _. 

19.  Total  deductioiu  in  item*  13  to  18 

20. Net  income  (item  12  minus  item  19) 


___J_t 

7rT7 

7*  ri 


$ 


J.!' 


$....../-l 


COMPUTATION  OF  TAX 

T ^ 1 

21.  Net  income  (item  20  above) 

$ M.h 

1 1 

28.  Normal  tax  (4%  of  item  27 
29   Surtax  on  item  24.    (fim  ii^- 

) 

$ 

.^r!\ 

22.  Less:  Personal  exemption. 

(Frooi  Sckedvil.  J-l). 

tJ  'li 

in 

30.  Total  Gtem  28  plu*  item  29)_ _ 

31.  Total  income  tax  o««=>  30. «»  rou  >»<i  •  ~« i~»- 

t«ine«|»ul,.inWI<»«.en««lin.I6.ScK«luleF) 

23.             Credit  for  dependents. 

lill 

24.  Balance  (surtax  net  income).. 

«           H/rr\ 

J 

32.  Lei»:  i— . ».  p-^  ..  — 

33.  InccoB  tu  paid  to  ft  fornifD 

cDumry  or  U.  S.  poaMtfioo. 

» 

25.   Lefts:    Kntcrett  on  Govenuncnt  obli«m- 
tiuB.  tu.  (S««  ln>tnicti<»  25). 

$ 

34.    Balance  of  income  tax  (ilon  3I  mimu  itam  32  and 

J 

26.             Earned  income  credit. 

35.  Defense  tax  (10%  of  item  31).  (S-l-mKti» 

27.  Balance  subject  to  normal  tax. 

%- 

36.  Total    income   and    defense   taxe»   due 

CwsMphalUaJS) 

....  L 

NOTE. — In  ordtt  tb«t  thia  rstwn  n 

lU  k<  ICOttK 

••n»4 

*  Ih.  In 

■amal  R.Tanaa  Cada.  Ika  data  caOad  far  harain 

aaal  ka  aal  lar 

ikruu 

TaWCUl 

4.19 


^-"'^jf^^i^.faaBSSoS^fTKI.g.^'^.igi.w'^i.S^M^ 


F«<fcr«l"  "Sum/'  or  '1.«>I" 


3.  Fjiiriwn  Crtantu) 


Tl!  of  column  2  miniu  toul  of  column  4  (enter  u  item  I.  paje  I).. 


Sch^uU  B-INTEREST  ON  GOVERNMENT  OBLIC^TIONsVctc".     r'^^HJ^^t^^i::^ 


n'T^r  ?**'?  '"'""'rr-  or  PoUticJ  wbdivuion  thereof,  or  the 
Uixt  0*  Columbia,  or  United  Sute>  ponestiom 

^JT**"  ""^  ^"^'^  '^*™  ^'°*°  ^^  "-"imdtt'iuch'Art' 

^OM  cf  Umted  StatM  imied  on  or  before  September  I.  1917. 
n!i  Notet.  Treuuiy  BOU.  and  Treuuiy  Certificatet  of  Indebted." 


m 


^jtata  Savin«i  Bonds  and  Treaninr  Bondi  _ 

«>m  of  mrtnimentalitie.  of  the  United  Sutea  (ithir^thiii 

ikl.aon.  to  be  reported  in  (i)  above^ 


reported  in  (i)  above). 
_  latal  (enter  a»  item  5.  page  1). 


G) 


2.  Aai>ii«owiiiduaid<]freariiicluclii« 

5™"  l»<n»«««>«e  thtn  of  lucli  oUi(>. 

UocM  heU  by  ortatai.  tnuu.  ponocr* 

■hipt.  o>  niiMiiii  mm  fund. 


tUfttion 


All 

AU 

All 

All 

$5,000 
None 


XXXIZIIX 

xxxxxxxx 

XXXZIXXX 
ZXXXIXIX 

»— 


_.  Sch«lul.C— INCOME  FROM  RENTS  AND  ROYALTIES.     (S^'hli^. 


I.  Kied  ol  property 


d^f 


JLfl 


)•  DtpnoatJan  OnpUin 


}.... 


!  4  and  5.. 


•um  ot  cDtumns  3.  4.  umJ  5) 


...ILCL 


L<! 


*<rf  deductioni  claimed  in  colu 

J..  Sch«iul.  D-PROFIT  <au  LOSS)  FROM  BtLSINESS  QR  prqI^SIOn:    7s^  1^^^^^^ 

Diure  of  bu,ine« -i-^-J^-'^-       ^      1 '^ri  .  ~        ~~, — 

.K,d«.  if  diff„„e  f„„  „.„.  4^  .jj,^  ^^  ^^  i.'-."."-.'Z"."."."."!.".".".";;;;."; "      "^ -^  ^'^ '""'"~  "^^ 


inpti  . 


jlST  OF  GOODS  SOLD 

««« inroitorie.  m  n  ineorneJetemh,™ 
I  fulor) 

»V  at  beginning  of  year. 

tlllite  bought  for  lale 


ind  supplies 

*  (itemize  below) 

lal  of  lines  2  to  6 

"iitory  at  end  of  year.. 

«if  goods  sold  Oine  7  minus  line  8). . 
Mit  (line  I  minus  line  9) 


...nil 

.LtCp. 


-Ik  /•'/ 


.Uf. 


OTHER  BUSINESS  DEDUCTIONS 

11.  Salaries  and  wages  not  included  as  "Ubor"  (do  not  deduct  compen- 

sation  for  youneU) 

12.  Interest  on  business  indebtedness 

13.  Taxes  on  business  and  business  property 

14.  LoMes  (explain  below) 

15.  Bad  debU  arising  from  sales  or  services 

16.  Depreciation,  obsolescence,  and  depletion  (explain  in  Schedule  E).   I  Vl  / 

1 7.  Rent,  repairs,  and  other  expenses  (itemiie  below  or  on  separate  sheet).  IffJC 

18.  Total  of  lines  II  to  17 j  J  i  jj  Fj 

19.  Net  profit  (or  loss)  (line  I  minus  line*  9  and  18)  (enter  as  item  9 

P«««l)-..- 


$ '.f.'>.i±\/?.i:_ 


u. 


.'inn 


are  required.     Enter  "C,"  or  "C  or  M."  on  lines  2  and  8  to  ' 


:''it:r-t^'".iSi^— j:^t:lr£^^ 


430 


Schedule  H.— EXPtANATION  OF  DEDUCTIONS  CLAIMED  IN  ITEMS  1».  14, 15. 16. 17.  AND  18 


.^l./.f..'i. 


7/  tyu  'vvn/.'„...'ffl.'*^.'n!.. 


lli^li^L-jMZLdAxll... 


7? 


.X". 


(Conrimu^ 

U_/ Y  7^7,7/  TTujtiii,  ^u.j.'... 

XlIjIiiIi± ■ 


.AIJI 


ct.  J..U  iZnONTAXABLE  income  eXTHER  THAN  INTEREOT  REPORTED  IN  SCHEDULE  B.    (See  InrtrucHcn  C) 


I .  Soum  of  Income 


Ji!"^.7|7.|1eXPLANATION  OF  CREDITS  CLAIMED  IN  ITEMS  a  AND  M.     (See  Inrtr^icUon.  C  and  13) 


(I)  Paraonal  Exemption 


angle,  or  married  and  not  living  with  hus- 
band or  wife - 

Married  and  living  with  husband  or  wife- 
Head  of  family  (explain  below) 


durinf  tba 
ffUta 


It 


)  m . 


C2)  Credit  for  Dependents 


NiM  rf  <WiadeK  ual  nluicwbv 


.I'Li/j.n^yi'. .•--  ' " 

Reason  for  support 

if  oyer  18  years  old  - 


ir 


Tr 


II  It. 


'Zu^..l»  K— COMPUTATION  OF  EARNED  INCOME  CREDIT.     (See  In.tructlon  26) 


(11  If  your  net  Income  ia  »8,000  or  lees,  use  amty  tWs  pert 
ofseliedute  


Net  income  O'eni  20.  page  I). _ 

Earned  income  credit  (10%  of  net  income, 
above) 


(•)  If  ytrar  net  Ine 


Earned  net  income  (not  more  than  $14,000).. 

Net  income  O'em  20,  page  1) ; — 

Earned  income  credit  (10%  of  earned  net  mcome 
or  1 0%  of  net  income,  above,  whichever  amount 
is  smaller,  but  do  not  enter  leas  than  $300) 


QUESTIONS 


1    State  your  principal  occupation  oij>rofession_l.£21-_Li--— l-ty — 

2.  Check  whether  you  are  a  citizen  Q  or  a  residtnt  aben  □• 

3.  Did  you  file  a  return  for  any  prior  year?  -J -Vi.-,-  Ujo.  what 

was  the  Utest  year?  ...UJ.i.  T9  which  (^pDertor  •  office  was  it 
jgfj^j  . i.'J: ( — u_ — _ — 

4.  Are  items  of  income  or  deductions  of  both  husband  and  wife  in- 

cluded in  this  return? — 'J-' — r— j" 

5    State  (a)  Name  of  husband  or  wife  if  separate  return  was  made 

j£a*  -    fe___.i'ii! - 


(i)  Personal  exemption,  if  any,  claimed  thereon — 

(c)  Collector's  office  to  which  it  was  salt — 

6.  Check  whether  this  return  was  prepared  on  the  ca-'J' 

accrual  [3  basis.  . 

7.  Did  you  at  any  time  during  your  taxable  year  own  <tw 

indirectly  any  stock  of  a  foreign  corporation  or  a  persf  BB 
mg  company  as  defined  by  section  501  of  the  Internal « 

Code?    (Answer  "yes"  or  "no")  — ila _-    \  "* 

i,  "yes,"  attoch  stoteroent  required  by  Instnicticc  J.j^ 


AFFIDAVIT.     (See  Instruction  E)  j  l  /        to* 

Internal  Revenue  Code  and  the  regulations  issued  under  authonty  thereof. 


Subscribed  and  sworn  to  by 

before  me  this day  of 


194.. 


(5J«Ntur«  umI  tida  ol  < 

A  ntmn  made  by  sn  «»eot  oiurt  ks  seanpsDiad  by  power  si 
Iknuy.     (Ss*  iMinictiaa  E)  


■    — (9lv>*t».) 

(n  «b  is  a  HX  nbm>  (no*  leaia  by  M«o«).  »  "■ '  J 
br  bslfa  bnibni  s«i  wik.    >«  e-l  b.  •»«  ^^ 
oAcar  by  the  apooas  prepannf  the  wtom^Hs.^ 
^^  pan  lbs  rekm.  »  ■»«  •»  ">««  la  by  bsft  apauiaa; 

AFFIDAVIT.     (See  Instruction  E) 

-         -  (lftl^„lumwa.prq«adf»youby«.n»oth«rp«>n.tl«Ul«win,.fiuUvitmu..b.««ut«0  .     ,   ,.      ^^ 

OT  persons  for  whom  this  return  has  been  prepared  of  which  1/we  have  Miy  knowledge.  ^ 

Subicribed  and  sworn  to  before  me  this 

of - «94- 

(Signfttui*  ukI  title  of  office*  adminuUfina  a 


day 


(msl'iiri    *  r I     I  ' 


.  ol  ini  or  oasbinr.  il  uv) 


i 


121 


ORM  1040 

«surr  I>«p«rtmant 


IN 


B#I 


UNITED  STATES  ^ 

DUAL  INCOME  TAX  RETORN 


assTrfirr-inMD^VsfsJ^M?^^^^ 


MOKE  THAN  UMt  AND  CONSSTS  ivHOOvTii  "ii  .^r..   WJiiy""** '"•-OMEISNOT 

For  Calendar  Year  1941 

Of  fiscal  year  begmning... ._ .,  1941,  and  endrng JJC 


1941 


PRINT  NAME  AND  ADDRESS  PLAINLY. 


(Nmm)    (UMflna. 


•  W UA k«U»l ud  ««^ iuii, ."ji, „ft_^ 


(3ltM<  •><  naaW,  «  ml  mtt.)  "' 


INCOME  '•"^        a£S£2ifi5SS 

I  «l«nes  and  other  compcniation  for  personal  services.  $ J 

2!Xvidends HomfiL-Auta..ua.e "'         _ 

3  uterest  on  (o)  bank  deposits,  notes,  ete.,  $Suml±p#iorpa^  bonds.  $        1 
•  aterest  on  Government  obligations,  etc. Jione  : Light    &    Water 

li)  From  line  (A).  Schedule  A.  $_.... ..;  (J)  from  line  (/).  Schedi^M.  $ 

>j«nts  and  royalties.    (Fim  Schedule  B) _ _..         ^    .,     ■"  'i  \0» 

iUuities.. J)i/c"ouri.t""RecJj."v^3.\v"j 

1 1  ■^r-iJJa  luu  MAYh  INCOME  (O^  ^PSWaiN^^lHt|pN  TO  ITEMS  ABOVE. 

'4)  Net  short-term  gain  from  sale  o^  teSjfaieVWtal  assets.    (F™.  ^I^^ 
.)  Net  long-term  gain  (or  loss)  {qjii^  VKchange  of  capital  assets.    <f. 


fftM.) 


(Do  not  UK  thoe  tpuct) 


(Caahkr't  SUmp) 


Cuh-Chect-MO. 


rmfVoo* 


$-__ 


)  Netgain(orloss)fronisale^iHaAg*>fpropertyotherthancapitalassets.     <F, 
.>et  profit  (or  loss)  from  biJ|na6  or  profession.     (Fn»»  Scl>«ld.  H).... 

I  (Sute  total  receipts,  from  line  I,  Schedule  H,  $  ) 

•kome  (or  loss)  from  partnerships;  fiduciary  income:  and  olier"ina)me.   <F«  Sd«u.  0 
Total  mcome  in  items  1  to  9. 


SdnliikF).. 
SdnhikC).. 
(Fnm  Schedule  H) |  38*?     P4. 


-jao. 

JL. 

60 


n.-^2. 


-.19. 


.0.0. 
5.9. 

00 


03l 


ae 


irMitributions  paid.     (EipUin 

'  I  terest.      (EipUio  a  SchoUc  C). 
llXeS.      (EipUin  in  Schedule  C) 

■wses  from  fire,  storm,  shipwreck, 

>d  debts.      (Eipkio  in  Schedule  C).„ 


DEDUCTIONS 

Schedule  Q _. 


or  other  casualty,  or  theft.    (brUa  m  sdaduii  q.. 

'her  deductions  authorized  by  law.     (EipUm  ii 

^        Total  deductions  in  items  1 1  to  16. 

Net  income  (item  10  minus  item  17).... 


-.-40. 

— IZ 


k  income  (item  18  above) 
ps:  Personal  exemption. 

'  (Fun.  Schedule  D-i) 

Credit  for  dependents. 

I  (Fran  Schedule  D-2) 

lance  (surtax  net  income).. 

«:  Item  4  (a)  above.. 
1      Earned  income  credit 

[  (Fna  ScheAile  E-l  <r  E^J). 


COMPUTATION  OF  TAX 


/ 


$ 165.£ 

y 


53 


$-......150.5. 


.73. 


27 


51 


Lk±i 


3l. 


n 


Tk'7.'}i. 


26.  Normal  tax  (4%  of  item  25)...._ 

27.  Surtax  on  item  22.    (sm  imnuetion  Z7). 

28.  Total  (item  26  plus  iton  27) 

29.  Total  tax  CMd  »«  liue  l6.SeUiul.  F) 

30.  Lefi:  Inoane  tax  paid  at 

source 


t«l^te«ferei«n 
COUH«ITarU.S.poeeaMiofl. 
(AlUch  Fonii  ni») 


32.  Balance  of  tax  (iteni  29 . 


30eBd3l)_.  $  . 


«  to  the  IntemJ  Revl'l  ril,  .r^  I!  .'l^'Tl-'^Z.^h.'"^  complete  return,  made  m  good  faith,  for  the  taxable  > 


[..i-.^.i  D  7-1 1  ■-  -  "  ->.,  v*.iic».i,  oiiu  compiece  return,  made  u 

Internal  Revenue  Code  and  the  regulations  i«iued  under  authority  thereof. 

bed  and  sworn  to  by 

« "ne  this day  of 


me/us,  and 
year  stated. 


194. 


IF  THIS  REmiN  W*S  PREPARED  FOR  YOU  BY  SOME  OTOR  PElJsON.  TO 


AFFIDAVIT  ON  PAGE  4  MUST  BE  EXECUTED) 


423 


Schedule  A.— INTEREST  ON  GOVERNMENT  OBLIGATIONS,  ETC.     (See  Inetniction  G) 


uoutd  dwiof  tbe  ycu 


(a)  Obligationt  of  &  State.  Territory,  or  polhkjj  tubdivision  ther&- 

oi,  or  the  DUtrict  of  Columbia,  or  Unkfed  State*  po«easiona— 

{h)  Obligations  issued  prior  to  March  1 ,  1941 .  under  Federal  Farm 

Loan  Act,  or  under  such  Act  as  amended 

(c)  Obligations  of  United  States  issued  on  or  before  September  f, 

1917 _ ., .„_ :. 

(J)  Treasury  Notes,  Treasury  Bills,  and  Treasury  Certificates  of 
Indebtedness  issued  prior  to  March  1.  1941 

(e)  United  States  Savings  Bonds  and  Treasury  Bonds  issued  prior 
to  March  I.  1941 _ 

(/)  Obligations  of  instriimcntalities  of  the  United  States  (other 
than  obligations  to  be  reported  in  (b)  above)  isaued  prior 
to  March  1.  1941 ._. 

<j)  Dividends  on  share  accounts  in  Federal  savings  and  loan 
associations _ 


(A) 


ZXZXXllllllXl       zz 


zzzzzzzz     zz 


AD 

AIL 

An 

All 

$5,000 


ZZXIIIXX 


None.. 
z    z 


ToUl  (enter  u  item  4  (g).  p«ge  I).. 


(0   Obligation,  iisued  on  or  mfter  March  t,   1941,  by  the  United  Stztei  or  any  agency  or  instrumentality 
thereof  (enter  amount  of  interot  a>  item  4(b),  page  1).- - — , 


lntercvt  received  a  M 
durin,  the  yew  fi  1 
to  Doenkl  tex  end  s) 


Schedule  B.— INCOME  FROM  RENTS  AND  ROYALTIES.     (See  Inatruction  5) 


....C.c>.t.t.ag.e.a., 


$ 1212.  .31 


.1.4.  .as 


$.<....5.7.Q..  3.9-.  <.. imZ  i" 


Eiplanation  of  deduction,  claimed  in  column,  4  and  5..1!Vat.e.r..l7-V...OJl-;..ijrQ.3.15-.I.n_Qaro_e-.TaX..3QjilOi. .Rftnt . 

- , ILeB.l..l.r.Q.^sxiy.-.T.eL7L..Q3.^1& 


Schedule  C— EXPLANATION  OF  DEDUCTIONS  CLAIMED  IN  ITEMS  11,  12,  13.  14.  IS,  AND  16 


2.  FephlMfinp 


2.  FTpl«w*..n»  (Cootiaued) 


11 

11 

.1.1...... 

11 


.-£oagwfin-P;l-Jt4-s.34-o-n - 

-Wa-1-paiiu— ti«p.r— Sctooo-1- 

-T-.,— tine— A-s-80Cia-t4-9-n 


i 2.5-- 

1-0- 

---3- 

2 


.1?. 
.li.... 


..T.e.rr.^..ln.c.^., 
..Eall..TjajL 


.21 
..51 


Schedule  P.— EXPLANATION  OF  CREDITS  CLAIMED  IN  ITEMS  20  AND  21.     (See  InatrucUona  20  end  21;  _ 


(1)  P« 


oimU  Exemptjon 


(2)  Credit  for  Dependepta 


Number  o^ 
duriaf  tlie 


Single,  or  married  and  not  living  with  husband 
or  wife,  and  not  head  of  family 

Married  and  living  with  htuband  or  wife 

Head  of  family  (explain  below)_ 


12 


.15-00..  DO. 


.iyia.3.a.s..b.i.{.sa.r)...6J- 


.Kli-.(?.shil.s.?.D-..4l 

.Ea.tiier. _.._ 

.M-Q.thex 

fleaMD  for  tupport  if  18  year* 


.12. 


40C!Q. 


.12- 


.12._ 
12. 


40C)CL 
'40C)i 

4')U0. 


Schedule  E.— COMPUTATION  OF  EARNED  INCOME  CREDIT.     (See  Inatruction  24) 


(S)  If  your  net  Income  is  $3,000  or  Ic 
of  achedule 


tiae  only  tlUa  pert 


Net  income  (item  18.  page  1) 

Earned    income  credit  (10%  of  jiet   income, 
above). 


(2)  If  your  net  Incon 


■  tluui  •3,000,  uae  only  thia  I : 


of  achedule 


Earned  net  income  (not  more  than  )I4,000) 

Net  income  (item  18,  page  I) - 

Earned  income  credit  (10%  of  earned  net  income  or  10% 

of  ne:  income,  above,  whichever  amount  is  smaller. 

but  do  not  enter  leu  than  $300) 


QUESTIONS 


1.  State  your  principal  occupation  or  profenkin..Gr.Q.CfiJ!!^'...&...3£JQ 

2.  Name  and  addrcu  of  employer --. 


what  was 
was  it  Mnt> 


3.  Did  you  file  a  return  for  any  prior  year?  ....^£.& If  to, 

the  latest  year? To  which  Collector',  oflice  w 

- ! -HqiiqIuIu 

4.  If  separate  return  was  made  for  the  current  year,  state: 

(«)  Name  of  husband  or  wife - _ 

.       (i)  Personal  exemption,  if  any.  claimed  thereon_ 

'       (c)  Collector's  office  to  which  it  was  sent- 

5.  Check  whether  this  return  was  prepared  on  '''^flkD  o'  accrual  ^  basis. 
r6.  If  return  on  cash  basis,  do  you  elect,  under  tcc^^glTto  include  as 


=c^rto 


M(3gft&e>l  in   the  current  year  the  increase  for  current  and  .1"'!^ 
in  the  redemptun  price  of  noninterest-bearing  obligstions  "  rj 

discount?- If  so.  attach  statement  listing  obFigations  o  "J^ 

computation  of  the  accrued  income.      Report  such  income  as  u 
item  3  or  4,  page  1.  whichever  applicable. 

7.  Did  you  receive  during  the  taxable  year  any  nontaxable  income  o     | 

interest  reported  in  Schedule  A  (see  Instruction  G)? ;""i,  m. 

so,,attach  schedule  showing  source,  nature,  and  amount  of  such  "■ 

8.  Did  you  at  any  time  during  your  taxable  year  own  directly  or   '^ 

any  stock  of  a  foreign  corporation  or  a  personal  holding  compa    ^ 

fined  by  section  501  of  dflbitemal  Revenue  Code? -.- 

attach  statement  rcquir^H  Instruction  J. 


i 


Ham*       Shoao  Nil 

Sural   Bout*     P.   0.   Box  1164 

Bualnasa  Addr«aa       Walpahu,   Oahi;,   T.   H. 

Sohedula  H.   —  PhOFIT   (OR  LOSS)   FROM  BUSINESS  OR   PROFESSION. 


10.    15 


Paraonal  Property  Tax  |       86.81 " 

Oross  Inoome  Tax  226.78  ' 


Liquor  Tax 

208.00 

Territorial  Unemployment  Compensation 

13.26 

Sooial  Saourity  Tax 

5.78 

Oroaa  Inoome  Lioenae 

1.00 

Tobaooo  License 

10.00 

Poison 

2.00 

Meat  &  Pork 

10.00 

Federal  ^iquor  License 

27.50 

Territorial  Liquor  License 

180.00 

Liquor  Perrit 

1.00 

NO.   17 


TOTAL       %     771.13 


Bent  %     254.00 

Automobile  Expense  226.49 

Light  *  Telephone  173.96 

AdTertiseoent  9.00 

Water  *  loe  IS. 40 

Office  Expense  408.18 

Insurance  ] 16.80 

aspairs  5>..u3 

Selling  Expense  66. C8 

TOTAL       I     1322.81 


42.3 


4*24 


SclMdul*  H.— PROFIT  (OR  LOSS)  FROM  BUSINESS  OR  PROFESSION.     (Sm  Iiutructian  8) 


i'mJ 


(State  (I)  nature  of  buaineu 

and  address  if  difierent  from  name  and  address  on  page  1  _ 
1.  Total  receipts __ 


_;  (2)  number  of  places  cl  hismris _.._;  (3)  busimr^ 


COST  OF  GOODS  SOLD 


Z  Inventory  at  beginning  of  year 

3.  Merchandise  bought  for  saJe — . 

4.  Ubor _ 

5.  Material  and  supplies 

6.  Other  costs  (itemize  below) 

7.  Total  of  lines  2  to  6 

8.  Less  inventory  at  end  of  year 

9.  Netcostof goodisold(line7nunusline8). 
10.  Gross  profit  (line  1  minus  line  9) ._. 


J— .1-4-50. 

....1D.506- 


$.-12:^0S. 

1644 


J...1 0.362 


.352^. 


-25 
-12 


OTHER  BIBINESS  DEDUCTIONS 

11.  SiUriei  and  wafa  not  included  u  l.ibar''  (do  not  deduct  com- 

penutioa  for  younetf) 

12.  Intoot  on  buiinea  indebtedneu — 

13.  Taxes  OD  butinoa  and  buaiiicM  property 

14.  Loatea  (explain  below) _ 

15.  Bad  debta  arising  from  sales  or  services 

16.  Depreciation,  obsolescence,  and  depletioo  (explam  in  Schedule  J)_ 

17.  Rent,  repairs,  and  other  eipmsrs  Otemize  below  or  on  separate 

sheet) 

18.  Total  of  lines  11  to  17 

19.  Total  of  lines  9  and  18 

20.  Net  pro6t  (or  loss)  (line  I  minus  line  19)  (enter  as  item  8,  page  I). 


$...1.588.4.. 


811 


-^II 


....22.4.- 
.1222 


$.-.313.9. 


-■^6^. 


If  the  production,  manufacture,  purchase,  or  sale  of  merchandise  is  an  income-producing  factor,  inventories  are  required.     Enter  "C,"  or  "C  or  M."  on  t 
2  and  8  to  indicate  whether  inventories  are  valued  at  cost,  or  cost  or  market,  whichever  is  lower. 

Explanation  of  deductions  claimed  in  lines  6,  M,  and  17 _, 

Schedule  I.— INCOME  FROM  PARTNERSHIPS,  FIDUCIARIES,  AND  OTHER  SOURCES 


INCOME  (01  LOSS)  FIOM  rilTNUSRITS,  SINDIUTES,  ETC.  (SEE  INSTtDCnON  9  (a))  (nONISB  NAMES  AND  ADDMSSES) 

$-    

$- 

INCOME  nOM  nODCUilES  (FDimSH  NAMES  AND  ADDUSSES) 

$...... 

ncoME  noM  oraa  sodices  (stah  uimo 

$-  . 

Total  amounts  in  Schedule  I.  (Enter  as  item  9,  page  1) 

$ 

Schedule  J.— EXPLANATION  OF  DEDUCTION  FOR  DEPRECIATION  CLAIMED  IN  SCHEDULES  F,  G,  AND   H 


(If  buiUiiv  •lue  nsteml  of  <rlucl> 
cotsbvaed) 

•cquind 

3.  Cort  or  other  buu 
(Do  not  include  Und 
or  other  nondepre- 
ciable property) 

4.  A.>t.Fu%<le|n. 

dated  in  use  St  end 

ofy... 

5.  Dqmdatioo  al- 
lowed (or  alknrabla) 
inpriojfean 

otln  baai.  to  be 

7.  E<tin»ted 
liftuMdir 
■ccumuUt- 

a.  Eabinated 
rcmainins 
life  from 
I-Jinnin. 

all^^^lSV 

Ii:urE..-ii..Elx.. 2 

iV-&-Q]3-.--&-Equl?..... 

$-.2260. 
116. 

.9.0. 
QQ 

$ llo. 

II 

ieL_ 

$-125-6 
4.6. 

..£1 
..4Q 

$-3.04. 
_._.._.69. 

.25. 

.6.0. 

_.-.l.Q.-. 

t..22Z 

11 

234 

^m 



AFFIDAVIT.     (See  InatrucUon  E) 

(If  this  return  was  prepared  for  you  by  some  other  person,  the  following  affidavit  must  be  executed) 

I/we  swear  (or  aflinn)  that  I/we  prepared  this  return  for  the  person  or  persons  named  herein  and  that  the  return  (including  ai. 
accompanying  schedules  and  statements)  is  a  true,  correct,  and  complete  statement  of  all  the  information  respecting  the  tix  lidbiHi 
of  the  person  or  persons  for  whom  this  return  has  been  prepared  of  which  I /we  have  any  knowledge. 


Subscribed  and  sworn  to  before  me  this day 

of , 194... 


(Sipwterc  sad  tide  «l  ofiBtf  • 


(SisiHttv*  of  panon  prcparinc  the  ntan) 
(SipMtw*  ef  p«c«aa  prqiwiai  the  retwn) 


(Nina  ti  fira  or  ^ipbyw.  if  uv)i 


:  IMl      IS-'MSM 


^ 


:c-»(0 


iuvf 


1040  B 

E  JRY  DEPARTMENT 
K  uJ  R«nnu«  S^rrlca 


DENT 


RE1 


Auditor's  Stunp) 

|v.   837 

.Lalnt.Exh 

."•D-5" 

limltted 
iL-29-46 


UNITED  STATES 

NONRESIDENT  AUEN  INCOME  TAX  ^TDRN      1942 

~^         (BUSINESS  WITHIN  UNITED  STATES) 

FOR  CALENDAR  YEAR  1942 

or  fiid  year  begkuun^^/^ii  v>jt../„.  1942,  and  endiiig^±?^pa...y../,  1943 


«<  tti«  nHh  ■ootfa  (cfl»wini  lfa»  cImc  a<  ;tw  Uxabb  ] 


PRINT  NAME  AND  ADDRESS  PLAINLY 


(Do  not  UM  tbcK  q)*cc») 


INCOME 

iffWkiMHf  i—(n  wM^  UatoJ  Slit— ,  Mi  M»i 

5|iries  and  other  compensation  for  pertomJ  service*.   (Att^ 
I  idends.    (Attad.  itirrmfiO ky.J^:^..t^r:~/^  ^  ?- 


I^est  on  bank  deposits,  notes,  etc. . 

Iprest  on  corporation  bonds,  etc. 

litest  on  Government  obligations,  etc: 

( From  line  (A).  Schedule  A 

<lFrom  line  (/).  Schedule  A 

F  U  and  royalties.    CFn  s^Mt  B) _ 

Auities ^-4-?^-irfcci.fe^._..^..4^:ir.Ml5i 

[Net  gain  (or  loss)  from  sale  or  exchange  of  capital  assets.    <Fc 

;i  Net  gain  (or  loss)  from  sale  or  exchange  of  property  other  than  capital  assets. 
S  profit  (or  loss)  from  business  or  profession.    (Fi«d  ScIxU.  H) 

j*ate  total  receipts,  from  line  1,  Schedule  H,  $. --—- 

^me  (or  W)  from  partnerships;  Bdudary  income:  and "oiher'iiicome.   <F«  Sd«u.  i) 

I      Total  uKomein  items  I  to  !0._ _ 

,   .,     .  .,  DEDUCTIONS 

.-  nbubons  paid.     (EipUd  is  ScMuU  O 

rest.      (Ei|>hii>  in  ScheduU  C) __  _ 

iS.      (EipUn  b  SdnUe  C) 

>3  from  fire,  storm,  shipwreck,  or  other  casualty,  or  theft. 

kdebtS.      (Enihiii  b  Sdaduk  C) 

"r  deductions  authorized  by  law.     (E.pUi»  io  Schrfj,  q 

liible  part  of  deductions  not  allocated  to  any  class  of  gross  incoi^e.  "(E^b  sikeAj^Ki 

Total  of  items  12  to  18 ^ 

I'ncome  derived  in  full  from  sources  within  United  States  (TtemTf 


l,,^„(     „.  ,  .       v"~-.  ..  minus  item  19) 

Z^u\^T^          ""^"^  ^^^  "^"^ "^  P^y  ^*°"t United  States  attribuubletoi 
itnm  Umted  Sutes.    (Att«i>  totand) _ 

I  Jotal  net  income  from  sources  withLrl  United  3totes"(ita^  20  pjiisitem  jn" 


ncome  (item  22  above) 
S]  Personal  exemptioa 

Credit  for  dependents   _ 
•  ice  (surtax  net  income). 

»,  Item  5  (a)  above     l$._. 
Earned  income  credit 

(Ft<«i  3cl«duk  E-l  or  E-n. I 

»  ce  subject  to  normal  tax_. 


I'botof 


$ izmh.. 


30.  Normal  tax  (6%  of  item  29). 

31.  Surtax  on  item  26.  (s«  iMn«^io.  ji 

32.  Total  Citem  30  plus  item  31). 

33.  Total  tax  (Il«.32orliD.I6.3d«hJ.F). 

34.  Less:  Income  tax  paid  at  source.. 

35.  Balance  of  tax  (item  33  minus  item  34) 


-  ^^^j^  ^  . : . -— ,. J  J.  paiance  or  tax  (item  5i  minus  item  34).  $ 

<^  myM.r  bWMS^.Sd'uJC?'i.'^|,^J^  ii^''"'^  *.'■''  •«»"*"?*»«  «»>edufc.  «d  .ut.m.nU)  h..  bera^i^ijETrE: 
=  Coj.  „d  tJ..^Uon.t^"ui|^S;S^j;^'^'*  r^tun,  m.d.  in  ^  Wth.  fo,  the  U„bL  yJ^StSr^S:^^  tofe 


1  "■  («w  ti«i  "ti,,;,,;".,'; 


utlmrity  themtf. 


•-i«i  !»•■•*« -Ml 


(Dim) 
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Sch«duU  A.— INTEREST  ON  GOVERNMENT  OBLIGATIONS,  ETC.    (8m  Instruaioa  8} 


I.  Obli^boM  or  McwitMi 


>.  tfiMCa.  psftner* 


metnad  tkaiac  tbs  year 


(a)  Obligatioiu  of  a  Sute.  Territory,  or  political  nibdivifion  there- 

of, or  the  Dutrict  of  Cotumbift.  or  United  States  possestkmt.. 

(b)  Obiig&tions  iuued  prior  to  Much  1.  1941,  under  Federml  Farm 

Loan  Act,  or  under  luch  Act  u  amended 

{<)  ObUgationi  <rf  United  State*  iuued  on  or  before  September  I . 

1917 , 

(<0  Treasury  Notes  issued  prior  to  £)ecember  I.  1940,  Treasury 

Bills  and  Treasury  Certificates  cl  Indebtedness  issued  prior 

to  March  1.  194l_ _. ...,. 

(e)  United  States  Savings  Bonds  and  Treasury  Bonds  issued  prior 

to  March  I.  1941 ._ , 

if)  Obligations  of  instrumentalities  of  the  United  States  (other 

than  obligations  t6  be  repMted  in  (h)  above)  issued  prior 

to  March  I,  1941 

(g)  Dividends  on  share  accounts  in  Federal  savings  and  loan 

associations  in  case  of  shares  issued  prior  to  March  28. 1942... 


IKIIIZEIIXIKI        IX       IZIIX 


AB 

$5^ 


SKZZIXZX 

xxxszxxz 
zxxxzzzz 

zzzzzszx 


(A) 


Total  (enter  as  item  5  (a),  page  I).. 


(/)  Treasury  Notes  issued  on  or  after  December  1.  1940,  and  obligations  iuued  on  or  after  March  I,  1941.  by  the 
United  States  or  any  agency  or  instrumentality  thereof  (enter  amount  of  interest  as  item  5  (i),  page  1).. 


Amount  owned  at  otd 


Intercvt  received  or  KOued 


Schedula  B.— INCOME  FROM  RENTS  AND  ROYALTIES.     (Sm  Instruction  6) 

1.  KiDdoimpm,    . 

2.  Amount 

3.  Dcpnrution  or  depl»- 
tioDCtspUinLn  Schedule  J) 

4.  Repun 
(..pUmbdo.) 

5.  OtbscusnK. 
Otetobe  belo.) 

6.  Net  Dro£t  (ooluno  2  tninui 
■urn  of  f>)linT»ii  3.  4.  vtd  5) 
(enter  u  item  6.  |M«e  0 

•^    t-tt-IL^i.^ 

$.  ^Atf- 

oS 

$ 

,      ///^  :u 

$ Uj. 

..H 

, J}  -CC 

7- 

ZILIZ" 

EipUnation  of  deauction.  cl«n«d  in  columm  4  ud  S.-.^.-^lZ^.V^A  V-i(_<;l„^..X.../.!f2_*^....f*.*$.':..i.^.':;..t^.! 


Schedula  C— EXPLANATION  OF  DEDUCTIONS  CLAIMED  IN  ITEMS  12,  13,  14,  15,  16,  AND  17 

1.  Itas  No. 

l-^U.^ 

3.  Amount 

1.  hen  No. 
(Continued) 

3.  Amount 
(CoGtinued) 

/*■    /c' 

K(J    f-\ri-i           ,     ■ 

, L:. 

.'' ) 

^.;-i±LL. 

£lJM^'.-   ,.^-.l/-X  .--  •.■     W/>.  ,,. 

, ^ 

'■ 

7^  jj.tt-//  '/^yyijtr,, 

<r 

"• 

lUutc^   !i.C\.. 

s- 

c  o 

Zi<^.'5i^A<.-'.^.'.f.t$...■^.'l!!rt.?:i 

rL 

f  ! 

- 

f.7_ 

.iL 

Schedule  D.— EXPLANATION  OF  CREDITS  CLAIMED  BY  RESIDENT  OF  A  CONTIGUOUS  COUNTRY  IN  ITEMS 
24  AND  25.     (See  Inetructiont  24  and  25) 

(1)  Peraonal  Exemption 

(2)  Credit  for  Dependent* 

Number  of 

roontha 

durint  tin 

yeuineocls 

■utus 

CndJtekimed 

Number  of  OMOtbi 
durinff  the  year 

Under  18 
ytanold 

ISyeu. 
or  over 

Single,  or  married  and  not  living  with  hiubtnd 

$, 

>  .' 

thi^l^±^.'y^.l:.i..O::.... 

u 

,    y/-^ 

t .- 

Mirried  and  living  with  htuband  or  wife. 

1^ 

7/  0 1 

.. 

d.£± 

Head  of  family  (explain  below) 

-  / 

- 7-^-- 

_ _ 

Reason  (or  support  if  IS  yean 

or  over _ 

Schedule  E.— COMPUTATION  OF  EARNED  INCOME  CREDIT.     (See  Instruction  28) 


r  leaa,  use  only  tfala  part 


fitcm  22,  page  I)_. 


Earned    income   credit   (10%   of    net    income, 
above)_« „ 


(2)  If  your  net  Income  U 


than  •3.000,  uee  only  UiU  psvt 


of  •chcdule 


(not  more  than  $14,000).. 


Earned  net 

Net  income  (item  22,  page  1) , 

Eamedincomecrcdit(  10%  of  earned  net  income  or  10% 
of  net  income,  above,  whichever  amount  is  smaller, 
but  do  not  enter  less  than  $300)., -- 


I.  Country  q{  which  you  i 


QUESTIONS 

1  citizen  or  nibject  .J^..t}^i,.Jj:.-.:.1-^-f:y: 


2.  State  your  principal  occupation  or  profeMion  -^.{liT:*...i.,^^A:^..^.^  * 

3.  Did  you  file  a  return  for  any  prior  year? k-iiX...     u  wa,  what 


'.%IJ.... 


the  latest  year?  .. 

sent? 

4.  Check  whether  this  return  was  prepared  on  the  cash 

xxn 


To  which  jj^llector't  office  wu  it 

.t....r...:.!..: 


ih^OI 


accrual  □  h««i«. 


5.  Wa»  the  rate  of  your  ulary  or  waga  increaied  or  decreaied  after  October 
3,  1942,  and  before  the  end  of  your  Uxable  year? i  .^. 


(Yo 


r  do) 


6.  Have  you  excluded  from  groas  income  in  thia  return  any  amount  from 
tourcet  within  the  United  State*,  other  than  intereat  reported  in  Scheo- 

ule  A?        Ar- If  ao.  atUch  statement  letting  forth  the  amount, 

nature,  andiourc^  of  each  tuch  item  of  income  and  the  reason  it  hu 
been  excluded  from  yroia  jacome. ___^ 


4;27 


e  (I)  Mtm 

•ad  uMrat 
I  9tal  Kcdpto. 


Sdnduto  H—raonT  (OR  LOaai)  from  BUSIWEaS  or  profession.    (S.,  iMtrueUon  d 


p^« 


COST  OF  GOODS  SOLO 

hkcur) 

Lavatory  at  befuminf  of  ye«r_ 

livdiudiM  bau(ht  for  nie 

Lfaor 

Liitcrial  txA  nqjiilia 

LJxr  call  Gtemize  bdow) 

^1       Total  of  linei  2  to  6 

\  a  mventofy  >t  end  of  ynr. 

. '  t  COM  of  goodi  told  (line  7  minw  lineS). 

.iapn£t  (line  I  minw  line  9) 


OTHER  BUSINESS  DEDUCTKmS 

11.  Sabriet  and  in«cs  not  included  u  Tdxr"  (do  not  deduct  com. 
pnnation  for  jrounelf) 1 

12.  Intcreit  on  budneaa  irakUohuM 

11  Tazea  on  buinca  and  butmoa  property 

14.  Low*(ei|)lam  bdow) "]~ 

15.  Bad  debli  arinn(  feoro  nka  or  •errica 

Id.  Dcinciatioa.  €liaolf«c«n«.  and  dqiletioo  (etplain  in  Schedule  J) 

17.  Rent.  Rfiain.  and  oUmt  opcnaca  ijttaaat  below  or  on  Kfiante 
dicct) 

18.  Amortiatioa  of  cniet|aic7  faeilitiea  (attach  atatcment) 

19.  Total  of  line*  II  to  18. 

20.  Total  of  Ena  9  and  19 /^ 

21.  Net  profit  (or  Ion)  (line  I  minua  line 20)  (cntar  a<  item  9  page  I) 


^-^-/- 

/  7J  0 


s-  c  n 


\-s^JjJ.L 


M 


n 


4£ 


$. — 


■P-^W^- 


ithe  production,  mamrfacture.  purchax.  or  ule  of  merchu>diM  it  an  incomenirodudnt  factor,  invcntoriea  are  n>miin<L    Rnta^  "T  "  ».  -r       u  "       ti^ 
I,  to uKiicate  whether  inventorie.  are  valued  at  coet.  or coa  or  maiketTiiiSewili^rer^^^^^  tnter  "C.    er    C  or  M.    on  line • 

Iplanation  of  deductioni  claimed  in  linet  6.  14,  and  17 


Id  you  at  any  time  after  October  3.  1942.  and  beforo  the  end  of  your  taxable  year  Uve  in  your  ennJoy  oo«  than  eight  individual.?' 

■l-er  ii  "Y«."  have  you  in  thi.  return  taken  a  deduction  for  any  amount  of  wage,  or  Mlarie.  repreaenting 

N  3.  I942> -^--^- K  "»«r  to  Kcond  queatioa  i.  "Ye^"  atUch  a  .Utement  eipluning  an  .uch  incrta«.  or  decrea«.     If  any  of 

IjoeaK.  or  decreaK.  required  the  prior  approval  of  the  National  War  Labor  Board  or  the  Commiuioner  of  Internal  Revenue  a.  .tated  in  In.f„  ^ 
4h  aUo  a  copy  of  the  «,thoriation  for  each  of  wch  increa«.  or  decreaw.  -""oner  oc  Internal  Jtevenue  a.  .Uted  m  In.t,uction 


Schadule  I.— INCOME  FROM  PARTNERSHIPS.  FIDUCIARIES,  AND  OTHER  SOURCES 


//.     A, 


/ 


1/7       ,,  '  /  ■'  '-- 

"    /    Af-'t/   ¥-Jt>.:ic    ^Ajjt.  /fVa    '^^I.S-l    /<^'<^*  Te.P    ^f^-^? 

''  .  (■        '     ,  \' 


^adul.  J— EXPLANATION  OF  DEDUCTION  FOR  DEPRECIATION  CLAIMED  IN  SCHEDULES 


.  Km!  o«  pninrly  • 


^(f±ip^_. 


c'li.lJ'ir  . 


i  r 


B,  F,  G,  AND  H 


4._AiMt«funydqH«> 


f^^ 


ndTf^ 


...    ^r 


Ll. 


7.  EftinMted 
MOBDuUt- 


/i 


/  :> 


&.  EMtoif  ted 
bfc  fron 


\J.2J.. 


>     J.; 


ii. 


!  from  lourcea  within 


cl«l.K.-,EXPLANATION  OF  RATABLE  PART  OF  DEDUCTIONS  NOT  ALLOCATED  TO  ANY  CLASS  OF  GROSS 
-'  int-UMc..     (Sa«  Inatruction  18) 

'    groM  incoiDC  from  all  Kurca.. 

Vm  income  from  Kurce.  within  U.  S. 
~  Of  grou  uKome  from  Muraa  within  U.  S.  to 
I «.  income  from  all  Murcea  (line  2  divided  by 

E  deducti( 


6.  Deduction.  aQoeated  to  income  from  Murcea  «rith. 
out  U.  S 


7.  Deductiona  not  allocated  to  any  cla«  of  income., 
nount  cf  aueh  deductic 
to  income  from  wMii 
multiplied  by  line  3).. 


8.  Amomt  cf  aueh  deduction,  wfa^  mav  be  allocated 
to  income  from  Kurcea  -^^  0.   S.  (line  7 


■Jl/^v*^ 


FORM  1040 


W  W  UNITED  STATES  W  W 

INDIVIDUAL  INCOME  AND  VICTORY  TAX  RETURN 


civ.  837 
Plaint.Exh 

•'D-6" 
admitted 
11-29-48 


AND  CONSISTS  WHOLLY  OF   SALARr.  WAGES.  OTHER   COMfENSATION  FOR  PERSONAL 
SERVICES,  DIVIDENDS.  INTEREST  OR  ANNUITIES 


FOR  CALENDAR  YEAR  1943 

or  fiscal  jtu  btpniiiiii ,  1943,  and  eodjni 


,1944 


PRINT  NAME  AND  ADDRESS  PLAINLY.    (So*  Iiutruetlon  O 

fhp-IIQ    Mil 

(Nan)    (Um  ,\n„  ■»••■  ri  iHi  b.'^^  tiU  •ilV  i  ihkVi'i^  ^M) 

.?.f.O..Jiox.lXH. 

(Str«*l  mi  fwinbcr.  m  rartl  rwrt«) 

Honolulu  7j,  HavKll 

"" (CiiV«wn) (Sum 


S«UI  S«i«ilT  • 


m 


(Do  not  UK  the«e  ip4c 


(Cuhier't  Sump) 


COMPUTATION  OF  NET  INCOME 


I  SdaiT.  Wiio. 


liaa  far  PefMRil 

(Maakmrf 
•medhrtaHc 
hsIndiMi) 


Total 

Lets:  Deductible  expenses.      (Anuh  iicmiied  •KiaiKnt).. 
Compensation  after  deductible  expenses 


2.  Dividends .T!»lp.»llU...Or»t*f -LtdiL. 

3.  Interest  on  corporation  bonds,  bank  deposits,  notes,  etc 

4.  Interest  on  Government  obligations,  etc.:  (a)  From  line  A  (8),  Schedule  A 

(i)  From  line  B  (5)  and  (3),  Schedule  A.. 

5.  Annuities 

6. 

7. 


(a)  Net  gain  (or  loss)  from  tale  or  exchange  of  capital  assets.    (Fio«  ScMuk  B) 

(i)  Net  gain  (or  loss)  from  sale  or  exchange  of  property  other  than  capital  assets     (Fron  SdMduk  B). 

Rents  and  royalties.     (FromSci»diii.C(i» 

Net  profit  (or  loss)  from  business  or  profession.    (FromScS«duleC(2)) 

(State  total  receipts,  from  line  I,  Schedule  C(2)  $ ) 

Income  (or  loss)  from  partnerships;  fiduciary  income;  and  other  income.  (FramSdiedukCC])). 

Total  income  in  items  I  to  9 

DEDUCTIONS 
Contributions.    (EipUin  u<  ScMub  D) 

Interest.      (Eiplain  in  Schtduk  E)    (S«  liuuuclkim  \l  tad  16  foe  Victory  Tu  dolucua^ 

Taxes.       (EipUin  in  Scheduk  F)     (S«  Inurucuoni  13  ukI  16  for  Victor;  Tu  <l«luclioti). c 

Losses  from  fire,  storm,  shipwreck,  or  other  casualty,  or  theft.    (EipUininSdwliiUC) 

Medical,  dental,  etc.,  expenses.    (Evi«in  in  s.heduU  H) 

Other  deductions  authorized  by  law.    (E»pWn  in  Sch«iiii€  C) 

Total  deductions  in  items  II  to  16 

Income  Tax  net  income  (item  10,  col.  1,  less  item  17,  col.  I) 

Victory  Tax  net  income  (item  10,  col.  2,  less  item  17,  col.  2) 


.KM 


$ WL.oc 


$ ■tfet>..8( 


X  Z  X  X  Z  X  X 


19. 


IfiOf  ..9.0 
...TJ5ILM 


znx 


22. 


INCOME  AND  VICTORY  TAX 

Unpaid  balance  of  1943  Income  and  Victory  Tax  (from  line  22,  page  4) 

You  may  post[K>ne,  until  not  later  than  March  15,  1945,  payment  of  the  amount  you  owe  up  to  one-half 
of  item  19  (c),  page  4.  Enter  the  amount  postponed.  (For  persons  whose  surtax  net  income  for  1942 
or  1943  exceeded  $20,000,  see  Schedule  L-2) 

Amount  paid  with  this  return  (item  20  less  item  21) 


.  Refund  or 
Credit 


If  the  total  of  your  payments  (line  21  (</)  on  page  4)  is  larger  than  your  tax  (line  20  on  page 

4),  enter  the  difference 

Indicate  by  a  check  mark  (  %/)  what  you  want  done  with  this  overpayment :   Refund  it  to  meD : 
Apply  it  on  my  1944  estimated  tax  D-  _^_ 


Victory  Tai  Not  !> 


.SM 


X  X  XZ  X  X  X 


Z  X  Z  X  X  X  X 


..1508 
...7.6B 


X  X  X  X  X  X  X 

X  X  X  X  X  X  I 

X  X  X  X  X  X  X 

X  X  X  X  X  X  X 

X  X  X  X  X  X  X     ' 

$ 

$ -M 

X  X  X  X  X  XX    < 

$ 2fi2lB 


.u?i 


I  decUre  under  the  penalties  of  perjury  that  thU  return  (including  any  accompanying  ichedulea  and  ttatementa)  haa  been  examined  by  me  and  to  the  bat '' 
knowledge  and  belief  il  a  true,  correct,  and  complete  return.  .j^^^  - J  fi     '     ^  "S^       '    / 

(;i.:<:^.dI2L*^.i?^2wi/C^^ 

(Sifnoture  of  porion  (olW  dun  tupoycr  ot  m«<i>  l»«P«'int  return)  (Dote)  \  (Sipiatisi  of  lawoyrr)  (•»'•'     , 


riiiii'li'i  i.iiil  triarn  (n«  auib  if  olonl).  it  aari  b^  rtanj  k,  lilk  ta.kMJuS 
..inn  n»J.  6r  in  >trnl  mil  bo  uunvoaM  bi  po»r  •ToHornor.     (Soo  lam 


I 


429 


THOSE  WHOSE  INCOME  IS  SOLELY  FROM  SALARIES  MAY  DISREGARD  THIS  PAGE     "-«•  ' 

jSchadule  A.— INTEREST  AND  OWNERSHIP  OF  TAXABLE  GOVERNMENT  OBLIGATIONS,  ETC.  (See  In«truction^4) 

,     SCHSDDLK  C(2)  -  PBDFIT  (OB  LOSS)   FBOM  BOSIHSSS  OR  PROFgSSIOI  

I^IS.     Bualnast  Lioaxua  1.00;   Auto  Stamp   tmx  5.00;    Ibbaooo  Lioensa  10.00; 

Pork  it  Haat  Llo«i««  10.00;   Parsoiml  Proparty  Jux  102.35;    Oroas  I&ooh*  ^-^ 

Tftz  572.88;  Unti^loyaant  Coapansation  90.41;   Social  Security  (l^) 
83.48;    Ibbaooo  Floor  Thx  7.51. 


17.     Rant  420.00;  Auto  291.85;   Light  i  Powar  237.96;    Telephona  39.60; 
Adrertlelng  Jb  Printing  42.00;    lea   .90;  Office  108.99;   Legal  and 
Accounting  Faaa  451.00;    Insurance  56.97;    Rapalrs  129.09;   Suppliaa 
223.24;  Miscallanaous  48.65. 


Leu:  AmortizAbIc  bond  premium.    (Sec  Instruction  16) skziizizkix      xz      _ ■■.■,.. 

|i  Balance  of  interot.     (Enter  m  item  4  (^).  column  1.  page  1) - - I  zzzzxiixzkz  |  zk  |  > | 

i>ch»dule  B. — Schedule  B  (Form  1040)  is  a  separate  sheet  and  should  be  used  in  reporting  gains  and  losses  from  sales  or 
■  anges  of  capital  assets  and  property  other  than  capital  assets,  and  filed  with  and  as  a  part  of  this  return. 

"i  Schedule  C(l).— INCOME  FROM  RENTS  AND  ROYALTIES.     (See  Instruction  7) 


1.  Kind  of  property 


4.  Rcpairi  (cxpUtn  below) 


.  Net  pro6t  (coJumn  2  1cm 
in  ei  colunuu  3.  4.  tnd  5) 
(enUr  M  item  7.  pag*  1) 


JttagM. 


i »_04.7 


i. .M6.I.0 


i 6«  « 


, i.BQ8  50 


Schedule  C(2).— PROFIT  (OR  LOSS)  FROM  BUSINESS  OR  PROFESSION.     (See  In.truction  g) 


COST  OF  GCKDDS  SOLD 

detcrcnining  (actor) 


SS|  (I)  nature  ofbuiinui  ...(JrOJtftry.A.-QflSArAl.  M»roh«0.dlre. ;  (2)  bmineu  lun 

ilttlreceipu Iialpahtt,..Qahu^.  J*tt. 

OTHER  BUSINESS  DEDUCTIONS 
1 1.  Salaries  and  wages  not  mciudcd  at  "Labor"  (do  not  deduct  com- 

:U!l«  lattfi -C."  or -C  o.  M.  •  on  lino  2  tnd     |  |  peniation  for  yourself), 

nr*,.hichevo  ii  lo.e»)  12.  Interest  on  business  indebtedneu 

2|  ventory  at  beginning  of  year $ ^T.T^  .Wl.    13.  Taxes  on  busineu  and  busineu  property 

3|erchandite  bought  for  sale... .8.*5P.?LP8j   14,  Los,e,  („p|ain  below)  _ 

^  bor_ ._ 1   15.  Bad  debts  arising  Irom  sales  or  services 

16.  Depreciation,  obsolescence,  and  depletion  (explain  below) 

17.  Rent,  repairs,  and  other  expenses  (explain  below) 

$ .?."?-97  .861   18.  Amortization  of  emergency  facilities  (atuch  statement). - . 

^46    841   19.  Total  of  lines  11  to  1 8 

$.        Sjt8Cl    Ql  !  20.  Total  of  lines  9  and  19 

21.  Net  profit  (or  loss)  (line  I  less  line  20).    (Enter  as  item  8.  page  1) 


J.  JlL.atojr*. 

s 8B4X2 


^  atcTial  and  supplies 

6|her  costs  (explain  below) 

II       ToUl  of  lines  2  to  6 

8  M  inventory  at  end  of  year 

'  t  cost  of  goods  told  (line  7  lets  lir 
l0loaprofit(linellessline9)...._ 


•8) 


TOSI  06 


8^96  40 


83t  63 


Its 


.8060  JtSi 


W. 


00 


la 


EXPLANATION  OF  DEDUCTION  FOR  DEPRECIATION  CLAIMED  IN  COLUMN  3  AND  LINE  1«,  ABOVE 


Kind  c<  profxTty 
11    d.i«>.  .uu  nouiUl  o<  which 
UCMiucud) 

2.  D.U 
.cquucd 

3.  Com  0.  otin  bui. 

(Do  not  include  Und 

or  oths  nondcpre- 

c>ij>lc(»0|>city) 

1 

4.  Akmi  luUr  dcp>e>  {     3.  Dcpieciation  .1- 
cuuid  in  ii«  .1  <nd         l.««i  (or  •Uow.t.lc) 
ol  ycu                1          in  pnor  yw  • 

6.  R«nULmint  co*t  or 

otho  bui.  to  be 

rccovoed 

7.  E.uiiuted 
Ue  ii«d  in 

ci.uon 

S.  £«luBated 
life  from 

9.  Defveciauon 
atWablc  thb 

1  hlaary.&^Sqoip 

.1838 

I..I9.M 
U6 

5.6. 

nn 

$ iu|n«i.;$..  l&6iS 

ncina            69 

fift 
BQ 

$...«t    W 

4a  4C 

...10... 

IP 

,...in 

......XX 

80 

60 

1 1 

T : 

1 1 -- 

in 

"RT 

EXPLANATION  OF  DEDUCTIONS  CLAIMED  IN  COLUMNS  «  AND  5.  AND  LINES  «,  14.  AND  17,  ABOVE 


.I*.  Cl    Boat 


.Ufi 

.JOQ 


8oh 


uirao 


-. }.  ^TP* ■ . .IQ0.OM . .Ihjc. . 


95 


.ws:j^. 


08. 


lehedule   C(3).— INCOME   FROM    PARTNERSHIPS,    FIDUCIARIES,   AND   OTHER    SOURCES.     (See    Instruction   9) 


"«i  ind  address  of  partnership,  syndicate,  etc _ _.. _ Amount, 

^•'  and  addreu  of  fiduciary _ _ - Amount, 

Olijinowie  (sUte  nature).. .AmounL 

fotal  (enter  as  item  9,  page  1 ). 


-I 
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Schwlula  D.— CONTRII 


(See  Iiutruction  II) 


I.  NtiM  and  A^ktm  of  Or^oixatHn 


JtiMaiMinn»i..QrMM. 

JEBlU..Qaipi.'tal 

jOHamnltjF-.CliM.t 

.XMt«mlafia.JLMfifilAtl«a.. 


ToUL      (Eltom 


iill.p*tcl,iubj«cttol5%liBMtstioB).    $.. 


.10. 
.1 


UiX) 


REST.     (S—  IiutrucUon  12) 


I.  T««lmP>id 


ToUL    (Ebteruiton  I2.pt|e  I) %. 


Schedule  F.— TAXES.     (See  Instruction  13) 


Schedule  C— LOSSES  AND  OTHUDEDDCnONS.    (Sm 


Total    (Eatcruitan  13,  ptfc  I) $. 


Schedule  H.— MEDICAL,  DENTAL.  ETC.,  EXPENSES.     (See  In«trucUon  IS) 


.  Nu«  •J«l  Uitm  of  Po 


>  Wkaa  Ptjmta  W<rc  Made 


t  Dot  of  Actual  Pmymett 


1 .  Total  medkal.  dental  etc.  expenaes  actually  paid  durinf  the  year  as  ahown  in  column  3.  above. . 

2.  Amount  received  during  tbe  year  ai  compenaation  for  luch  expenses 

3.  Payment  formedical  care  not  compensated  (or  during  the  year  (line  I  less  line  2) 

4.  Total  ineome  in  item  10.  page  I 

5.  Total  deductioos  claimed  in  items  II.  12,  13.  M,  and  16,  page  I _ 

6.  Net  incooc  before  deduction  for  medical  dental,  etc,  expenses  (line  4  leas  line  S).. 

7.  5%  of  line  6 , 


EE3 


(.  Excess  of  line  3  over  line  7.    (Enter  as  item  13,  page  I.  subject  to  maximum  limitatiaa.)    (See  Instruction  IS) _ $ 


Schedule  I.— PERSONAL  EXEMPTION  AND  CREDIT  FOR  DEPENDENTS.     (See  Tex  ComputaUon  Inetructio 


(1)   Peraon«l  Exemption 


Single,  or  married  and  not  living  with  husband 
or  %rife,  and  not  head  of  family 

Married  and  living  with  husband  or  wife. -- 

Head  of  a  family  (explain  below) 


jrear  ia  each 


.X9. 


\.Z~iM(ik 


.« 


<S)  Credit  for  Dependent* 


NwBc  of  d^otdeat  utd  rduiofMhip 


JiM.Mhi..r...99n 


Xi]ro_«ia.r...«in .«. 


X* 
It 


not  cUjna«j 


Reuoo  for  •upport  if  18  yean 
or  over 


Schedule  Ja— COMPUTATION  OFEARNEP  INCOME  CREDIT.     (See  T»x  CompuUtion  Inatructiom)  _ 


1  only  thla  pert 


Net  income  (item  18,  page  I) 

Euned    income    credit    (10%   vi    net    income. 
above) i 1 


Ui  00 


Earned  net  income  (not  more  than  $14.000) 

Net  income  (item  18.  page  1). _ 

Earned  income  credit  (10%  of  earned  net  income  or  10% 
of  net  income,  above,  whichever  amount  is  imaller.  but 
do  not  enter  leu  than  1300) 


I.  Did  you  file  a  return  fa 


Tm 


terjnt prior  year?  ...?." If  lo,  what  was 

the  latest  ygr?  ....r.**?.    To  which  Collectors  oftce  was  it  sent? 

.«>!>?.\?.V?it..'B!^l!*^.i. 

I  If  you  claimed  credit  for  tax  paid  in  line  2 1  (c),  page  4,  to  which  Collector's 
ofice  WM  your  declaration  sent? !l*.!W3wlWj.  I!M«|L1    _ 

3.  If  separate  return  was  made  for  the  current  year,  state: 

(a)  Name  of  husband  or  wife 

(J)  Personal  exemption,  if  any,  claimed  thereon 

(c)  (Collector's  office  to  which  it  was  sent 

4.  Check  whether  this  return  wu  prepared  on  the  cash  Jjkr  accrual  O  l>asis. 


QUESTIONS 

5.  Was  the  rate  of  your  salary  < 
taxable  year?  CTes  or  No) .. 


'  wages  increased  or  decreased  duri  ^ 


6,  Did  you  receive  during  your  taxable  year  anv  amount  claimed  to  s» 

taxable  (see  General  Instruction  I)? If  so,  attach  i^"'' 

showing  source,  nature,  and  amount  of  such  iiKome. 

7.  Did  you  at  any  time  during  your  taxable  year  own  directly  or  ii^ 

any  stock  of  a  foreign  corporation,  or  a  personal  holding  com  1  " 

defined  by  section  SOI  of  the  Internal  Revenue  Code? '' 

so,  attach  statement  required  by  General  Instruction  L 
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I  (item  4  (a),  page  |).. 
■  HD-J-W) 


■— -    iWO  oq. 
* 6M.  a&. 


'flO. 


'^"'^""TATION  OF  INCOME  AND  VICTORY  r.v     (s^  t«  C» 

I  '*A.    (3— T..  r — , .      in.tnicUon.1  .^ 

ii.ne  Tut  net  income  (item  18,  ptge  |; "«nieuon«)  ,^„^ 

-»  Pertonil  exemption.    <Fr«.  Scwj.  i-(i»  

I  Credit  for  depcndenu,    cf,-»  s.Muu  i-w)  I  *— -~1«0&| 

ii'ce(iurtix  net  income) ' 

*  Certiin  intereit  on  Covemmcnt'obiigaiion.'i 

'  t»nied  mcome  credit.    (FVcw  seti.*,!.  j 
»ice»ubject  to  normal  tax 

ojil  ux  (6%  of  line  7) 

ton  amount  in  line  4.    *.»..- ;;^:p.;,;-;:;;;^ Z   iT*^  ff 

^  ncomeTax(line8plu.line9).    0,  ^J^T^Tl^'Z:^-:" '      ' 

t  i:^^'^'"  °"  '"-'^^  -enant  bond"intere.t:  ■  (Se^F^i^eaZZ^^^^^^^^ 

»•  Tax  for  1942.    (See  StatementrFor 
tjine  16  or  17whiche 


■106. 


leo- 


orm  1125.  from  Collector)  (First, 


jme  16  or  17  whichever  i,  LARGER  (Meml^r,  o  f^  !!iV  "'  ***  ^"  *  °'  'nitruction.) 
^VENESS  FEATURE  (Don't  fill  in  (a/  (T)  a" d  (^b^r  "T  "r  'T  '  °'  '"«-'-"•)-- 
>r  line  16  or  17.  whichever  i,  SMALLElS  "      '"^^  ''"'  '*  "  '^  "JSOo^  l<"): 

JEnt^the^^P^HClVENpa^ofthe^^^i,^-^^^-^^^^ 

r.  INCOME  AND  VICTORY  TAX  "  rr "►  rVr .o 

0  Income  and  Victor.  Tax'llt^  h.T:  t  r'--*  '^  ""'  "  ^'^ 

)  Income  Tax  paid  on  1942  income  |» 

^t:Zl:r  °"'"°""'°^'^-''-°'"^'^-^Ti. 

p  BALANCE  OF  INCOME  AND  VICTORY  TX;('"""n7,:;  ",„■.--, •---     ,      

fe^al.  a^item20,  ,.,.  U  if  not  .Li^^W  .f  "  '"'"  '^  '^'  ''  «'  «'-  ">«  I 

«>»7.rf.M.;h  .cl«dul.,  I.;.     ..  '»«J"<=~d^  «0,000.  r«,ulri„,. 


!-----i-ffo|i 


ifloJsg. 


'  aiwwn  an  Una  M 


«  before  credit  (5%  of  line  3).  

J»x  credit:  


jl  . t'r  in  line  13.  above^ 

'P^^uir7:at"r^-°"'l^^r  'ndividuaU  who 


plu»  $20,000:  $    '/ru   , V  ' 

-    (Check  year  uaed:  1937. 

.  separate  ScheduleL-2.hould  be  .ecured  from  the  collector . 


li  """'  "  «'~«  for  Jth„  IM> 


ruid  filed  with  and  I 


1938....: 
lapart  of 


or  1*41  and 
I  r««r.    Tha  .urtaa  n.i  |„co„, 
hlcha«ar  i.  tha  I, 


nraota  mt  tha 
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Fil*  thU  iwtum  with  CoQsctor  of  Intanud  lUvanu*  on  or  bofoio  March  It,  IMS.    Any  balaaco  of  tax  Aim 
(itam  8,  bolow)  must  bo  paid  in  full  with  rotum.     Sao  aaparata  InatructlMU  for  filUnc  out  ratum. 


FORM  1040 

f  DrnprnrtBomnt 


Civ.  837 
Plaint, Sxh, 

admitted 
l]-29p48 


U.  S.  INDIVIDUAL  INCOME  TAX  RETURN 

FOR  CALENDAR  YEAR  1944 

■■■-.: .  wi  -i  -*i 


194 


-M 


EMPLOYEES.— liiMMd  rf  da  im^iMMij  an  JOT  WUMdbt  lUnipl.  IWa  W-2  (RaO,  H 
i«a  nton,  ii  jm*  WJ  mtmm  «•«  hm  Hm  tSJmt,  LiiiiiBui  wiirfy  «  aafn  riiami  m Wid». 
Ufiat  IUni|«i  ar  tf  tach  a^M  ad  aai  mm  tfna  $1M  ti  (Hmt  aifM,  *flilia<i,  mt  tohraL 


-^..^Aif:^^ ^^:s^l. 


ADDRESS. 


(FIEASEFIUNT.    II d» wf  h t» « I  it i    I mJ »fc.  —  hdi fa*  — i) 

(FiEAselntiNT.  aMr«ri>>dbf« 

iTHnil  SctuiUj 

N&(i(ur). 


(C^  V  taWB.  porta]  SOM  Mdbv)        0llU) 


(Cuhier't  Staiap) 


HB«ia4Mi4TMr  «ib  (w  hMbad)  hud  a  iiiriai.arg  ttu  b« 
"blMlhcaMtaflnillnatSWwtMi 


wtCT  W  fciiljMd  aadait^Eiti 
"W  Una  KM 


NAME  (Pleu.  priK) 


iy/-i^rt«  J'k:i:i: 


SIZZXIZXI 

4.Jtxy. 


NAME(PU~fraO 


How  to 

Figure 

To»  Tax 


TuDue 

or 
Rehmd 


2.Ei<w>««l.»ilwr»..iil«M.liiMii,inw»iaiiii,aJ«<»ti  II       f     laeiltwl  h  1»44.  gTOItE  PAT^tOLL  PepOCTlONS Iw t 
■MauicBr  MaM,  glc     Maawra  w  arid  jwca  laa  pw<ia>  cii^at  irawaat  w  w^ah^wa  apjawj  w  laBaaBwia  fc 


PRINT  EMFLOYER'S  rMME 


WHESE  EMFUnrED  (CRT  MD  STATQ 


Eater  total  h««  •> 

3.Enter  here  the  total  amount  of  your  cGvidendi  and  mterot  (inrhiiBin  intaot  fna  Garcnuaait 
obBfaUooa  unleai  wholly  exempt  fnMn  taxatioii) 


4.1f  you  recaved  any  other  income,  give  details  on  page  3  and  enter  the  total  here. 
S.Add  amounts  in  items  2,  3,  and  4,  and  enter  the  total  here 

If  item  5  includes  incooK  cf  both  husband 

and  wife,  show  husband's  iocame  here,  $ ;  wife's  isoetDe  here,  $ 


Zt^ 


Jtll 


^  /  ^  / 


IF  TOUR  INCOME  WAS  LESS  THAN  SS^IM.— Ta  Mar  Gad  }«a  lax  kAa  lax  laHa  a  pafal    TUa  hUa,  alfafc  b  pnridad 

lltasaaalaxrales«saraaaadiBliiaTaxCaa*aMia«»ata4.  Tta labia  iidiaiBi  ilyaB— a afca^  Wpswatai  palilalia 

tauhaialiaiis,  wtatMl,  taxaa,  casaalhr  laaaas,  awdicsl  aipaaaa,  aad  ai  iilia  1 1  iii  aipaaai.    II  ;—  simiiBMai  aad  Isaaa  at  It 

la  anta  than  16  parcani,  il  wil  asaaly  ba  la  ;a<a  adnolaia  la  immam  Ihaa  sod  iiirti  tmt  lax  a  pafa  4. 

IF  YOUR  INCOME  WAS  $S,On  OR  MORE.— Obratatd  Ilia  lax  labia  aad  caarala  yaw  lax  a  M*  4.    Ta 

af  J5M  at  Haaoa  yav  datbcfians,  wbscbanr  ia  la  jav  adfsolafa. 

HUSBAND  AND  WIFE.— II  babad  ad  wih  fib  asfarala  latona.  aad  am  itaariaaa  dadoetba,  «m  a* 

6.Enter  your  tax  from  table  on  page  2,  or  from  line  15,  page  4 

7.How  much  have  you  paid  on  your  1944  iiKome  tax? 

(A)  By  withholding  from  your  wages  (A«Mtw»ii  litu  >iii»<i.>ii«w^). 

(B)  By  payments  on  1944  Declaration  of  Elstimated  Tax 


brbw.iskaia 
caaafardab 
■anduaaaa' 


aahwIabaHudanldada 


-Ju 


IrX 


Eater  total  hen  •> 

S.If  your  tax  (item  6)  is  U^er  than  paymenU  (item  7),  enter  BALANCE  OP  TAX  DUE  here 

9.  If  your  paymenU  (item  7)  are  larger  than  your  tax  (item  6),  enter  the  OVERPATMENT  here... 
a>eck(i')  whether  ;«i  want  lfaisaTen>s;BM4:  Rafadad  la  }«■  D;  ae  Ciadilad  a  year  IMS  iHailiil  laxD 


.....tlM 


S  you  filed  t  irtum  for  a  prior  yeu,  what  wis  the  latest  yt»r7  . 
rowhidiCoDector'a  office  wmiitMnt? Mr.'.h^..^^ 

p_ l;-L  r-^n a, •-  -fll j:j ' 


TWIZ 

7   /^ 


./.. 


To  which  Collector's  ofBce  did  you  pay 
amount  claimed  in  item  7  (B).  anove? 


Is  your  wife  (or  husband)  makini  a  aeparate  fetun  lor  1944?.. 
If  -Yes."  write  below:  C 
Name  of  wife  (or  husband) _:^ 

GoOectar't  oftce  to  which  sent ;- 


I  declare  <jnder  the  penalbes  of  psjuiy  that  this  return  C»>cludinf  any  accoovanyint  schedules  and  statements)  has  bem  wamlhaH  by  ok  and  to  the  I  « 
qy  knowledge  and  bcliei  is  a  true,  correct,  and  complete  retunu 


(Sianatia*  at  pcnon  {otbtr  tliao  tax|«|«  or  lacat)  prcpvuia  ncunO 


(NuM  ol  frai  or  ■miof .  if  sagp) 


(at  TAX  TABLK  ■«M>W) 
T 


43a 


\  Ponotu«,thUp.>.ify^ncom«UwhoUyfrom«ilitri  ||      |^ 


,  and  interest 


MuiDvity  (total  unountyou  paid  in) 
llat  mxirnl  tu-fne  in  prior  jretn. 
t  inder  of  your  coat  (line  I  lex  line 
1 - 


Schedule  A— INCOME  FROM  AhfNUITIES  OR  PENSIONS 


4.  Total  amount  received  tiiia  year ) 

5.  Excen,  if  any,  of  Boc  4  ova-  line  3 

6.  Enter  line  5,  or  3  peicent  of  line  I,  whichever  U  nc 


Schedule  B.— INCOME  FROM  RENTS  AND  ROYALTIES 


jiul.  C-PROFIT  (OR  LOSS)  FROM  BUSINESS  OR  PROFESSION.     (F.»m  ^  ^  f„  „^ 

^1  nature  of  burine-  .^--:i^.A^^-i:...^Z>^...:  (2)  burineu  „an«  ...L Ziii..Z3fef.....: 
r{  receipt. ^--^^^.'i:'^.^..Je..-t-./^       "^ 


:  ■  OF  GOODS  SOLD 


<  «aiB»<Jet0ininiog  factor) 
r::tt«n-C;'or"CorM."oL_ 
X   mventoria  *«  vJued  at  eitbw 
Ui^tm  tttuktt  whkbevff  b  tows) 

njtory  tt  beginning  of  yew. 
it  ADdiM  bought  f<»-ule 


•\ial  and  nipplia 

tl  «u(eiplain  in  Schedule  G) 

M  of  Una  2  to  6 |$ t7.ZLL 

»  ventory  at  end  of  year... 
eitof  jood.iold(line71e» 

1;«) .1$ 

I  leaa  line  9). 


i  ^ 


r.J. 


ninfit(line 


OTHER  BUSINESS  DEDUCTIONS 

11.  Salariej  and  waget  not  included  a»  "Labor" 

12.  Intereat  on  buiineu  indebtedneat 

13.  Taxea  on  buiineaa  and  buiineaa  property. 

14.  LoaMi  (explain  in  Schedule  G) 

15.  Baddebt»ari»ingfromialaor»ervice»  .. 

16.  Depreciation.  Sbtolescence  and  depletion 

(explain  in  Schedule  F) 

17.  Rent,  repaira,  and  other  expeniea  (explain 

in  Schedule  G) 

18.  Amortization     of    emergency    fadlitia 

(attach  itatement) 

19.  Net   operating   lou  deduction  (attach 

•tatement)_ 


_£fj/r 


s-j 


ftii 


4- 


Total  of  lines  11  to  19. 


Total  of  line.  9  and  20 _..(j  ^  7.-7,  ,1  , 

I  I  22.  Net  profit  (or  lou)  (line  I  lew  line  21)...!! '''        °|  >  V- 
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Do  not  itamiza  deducUona  if — (1)  You  d«t«TTnine  your  tax  from  tbo  t«x  table  on  pa^  2,  or 
(2)  Your  total  incoma  la  $5,000  or  mora  and  you  claim  tha  $500  atandard  daduction. 
If  hual>and  and  wife  living  tocether  at  end  of  year  file  aeparate  retuma  and  one  itamizaa  deductions, 
the  other  muat  file  hia  or  her  return  on  Form  1040,  and  muat  alao  itemixa  deductlona. 

Pa«a4 

DEDUCTIONS 

1 

DcKrb  dnluctiaia  uJ  Kate  Is  wim  pud.    If  man  «K«  a  amU.  Git  deduaia  od  nfiuua  Aat  c<  p>p«  ud  ttttcfc  ID  dii  Mm 

Aaxaax 

t    ' 

$- .        . 

Contributioat 

AOowaUe  Ontributioiii  (not  b  excaa  of  15  percent  of  item  5,  page  1) 

$ 

Interest 

ToUl  Intseit. _ 

$ 

Tazei 

Total  Tazea.. „ 

ttonn,  shipwreck,  or 
odier    casualty,    or 
theft 

$ 

Total  Allowable  Loaae*  (not  compensated  by  bsuranee  or  otbcnriie) 

■ 

t-    

Me&al  and  dental 
expenses 





Net  Ezpeme*  (not  coropenaatcd  by  ouurance  or  otherwise) 

$. 

Allowable  MwficJ  and  Dental  Expoao.    See  Inrtnictioo  for  limitatiaa. _ _ 

Miscellaneous 
(ioclD&if  aiiiiMii7,am«r- 
tizabk  bond  rremimii, 
ipcdal    dednctioB    for 
die  bliod,  etc) 

$.. 

Total  Miscellaneous  Deductioas 

TOTAL  DEDUCTIONS 

$ 

TAX  COMPUTATION— FOR  PERSONS  NOT  USING  TAX  TABLE  ON  PAGE  2 


I.  Eater  aonount  shown  in  item  5.  page  i.    This  is  your  Adjusted  Gross  Income 

Z  Enter  DEDUCTIONS  (if  deductions  are  itemized  above,  enter  the  total  of  such  deductiosu:  if  adjusted  gnsa  income  (line  I. 
above)  is  $5,000  or  more  and  deductions  are  not  itemized,  enter  the  standard  deductica  of  $500) 

3.  Subtract  line  2  from  line  I.    Enter  the  diSerence  here.    This  is  your  Net  locaoie 

4.  Enter  your  Surtax  Exemptions  ($500  for  each  person  listed  in  item  I.  page  I) . 

5.  Subtract  line  4  from  line  3.    Enter  the  difference  here.    This  u  your  Surtax  Net  tncdme 


6.  Use  the  Surtax  Table  in  instruction  sheet  to  6gure  your  Surtax  on  amount  entered  on  fine  5.    Enter  the  amount  here 

7.  Copy  the  figure  you  entered  on  Une  3,  above.    (If  line  3  includes  partially  tax-exempt  interest,  see  Tax  Computation  InstructioDs). . 

8.  Enter  your  Normal'Tax  Exemptioa  ($500  if  return  indudea  iocnne  of  ooty  osk  person;  otherwise  see  Tax  C^omputatioo  Instructjoas). 

9.  Subtract  line  8  froei  line  7,  and  enter  the  difference  btre 

10.  Enter  here  3  percent  of  line  9.    This  ia  your  Normal  Tax ^ _ 

11.  Add  the  figures  on  Enes  (  sod  10,  and  ento-  the  total  here.    (If  aitenative  tax  eomputatiao  is  made  osi  separate  Schedule  D, 
enter  here  tax  from  line  15  of  Schedule  D) - --■ 


U  jeo  need  Hm  $500  standard  dadactiao  a  fae  2,  iSsrefanI  faea  12, 13,  *  14,  smI  capy  an  ba  U  Ifae  SI 

12.  Eiiter  here  any  income  tax  payments  to  a  foreign  country  or  U.  S  pnssrssim  (attach  Form  1 1 16)... 

13.  Enter  here  any  income  tax  paid  at  source  on  tax-free  covenant  bond  interest 

14.  Add  the  figures  on  lines  12  and  13  and  enter  the  total  here. 

15.  Subtract  line  14  tramline  II.    Enter  the  difference  here  and  in  item  6,  page  I.     This  is  your  tax.. 


BUgiav  jaQ  ssilaiad  ao  BPa  11 


Soo 


-7T^ 


<tf^ 


/^-■. 


$ k.^i\l 


orr 
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PHI  niccliurctnrn  with  Col^^of  IntcnislReTeaiieofiorbcforaMuch  1). 

r«  one  (icoa  8,  below)  mi — ^^■■-•j  •    »  ••     ...  -  -  • 


id  in  full  wMi  rttnm.    Sm  Mpant* 


Anr  bail 
r  filiiac  . 


iiRM  1040 


.1  837 
.iot.Sxh 
•  -8" 
liittsd 


U.  S.  INDIVIDUAL  INCOME  TAX  RHURN 

FOR  CALENDAR  YEAR  IMS 

w  im  yw  k«iii*i  — _ ,  IMS,  Mi ««« 


1945 


EMPU)YEES.-lislFai  tl  mt  turn,  jk  mn  nt  fm  W«MHk«  Rm*L  Fm  W-2.  h  fw 
RtMlplt  «r«Mdi««n««MlMralkM  OaTffdNr  ^TiMlMii,  ■<  MnS 


NAME A..ir}:T:i^  .A  /ir*^ 

AMJRBSS J^.Jf.....£..f/:..././J..if..  . 

(PLBASB  FWMT.    Smet  liid'oBBfca'of'nni'Mr) 

:?  / /VT^nS^^z^  #7      ■p^tu-u.^.j:.    t:  ?J  . 

—f-f •"— -— — -j^— 


(CItT  or  lowB,  poMtl  xux  aimba) 


(l|iOIK 


CO"n«T)         '                       (StUi) 
Occup.tion , Soc^l  Secority  No. 


Dt  Ml  mlk  k  ttM  «MM 


(Cuhicr'i  Sump)    ' 


Your 
■ume 


/£j2i:23:i_:i22:2L 


./4<I^£**_ 


zzzxzxzzx 

— ^f^- 


\m  IMS,  lEFORE  POY-ROLL  DEDUCTIONS  lor  taxH; 


USTT     !■!«!!«*■  >«'*«.«fc-  »Nrtwilw<mwi'«<»wwcMflmifci 


mnii«lm<(G«a(liM) 


Eaor  nul  here -^ 
3.  Enter  here  the  total  amount  of  your  dividends  and  interest  (iocloding  iAnrat  from  Gor- 
enuacDt  obligatuMu  onleu  wholly  exempt  from  ctxadoo) _ j. 


!>oi:-; 


LL 


7/ 


4.  If  you  received  any  other  income,  give  details  on  page  2  and  enter  the  total  here.. 

5.  Add  amounts  in  items  2,  3,  and  4,  and  enter  the  total  here i 

If  item  5  ioclodet  incomet  of  both  hotbuxl  i  , 

lod  wife,  ibow  hubud'a  income  here.  $ ;  wife'i  income  here,  $. 

•>*««teMII>dlMW«ltlMd^MMrttDMI«dM70^^R'ifl  'i!»*'|S*|»W>rt--H  lHrtN<  Mi  M.  «i  .^Mrtl  nbn*.  «i<  M 

nuditalt]rNri<mti|tliKNii«lkM>ric«a««ta|wrUiM^  ><MiM  driBctat.  Ita  ilkir  wM  iIn  Itaite  MMm.^^ 


6.  Enter  your  tax  from  table  on  page  4,  or  from  line  15,  page  3. 

7.  How  much  have  you  paid  on  your  1945  income  tax? 

(A)  By  withholding  from  your  vrages 

(B)  By  payments  on  194^  Declaration  of  Estimated  Tax 


I . 

— ,^..nA 


Eater  lOoU  here -^ 

8.  If  your  tax  (item  6)  is  larger  than  payments  (item  7).  enter  lAUNCE  OF  t/U  DUE  here 

'■  ^1°^  payments  (item  7)  are  larger  than  your  ux  (item  6).  enter  the  OVERPATMENT  here 
'»«*(K)w>>l>>rwwirtllihw«pn»wrt:R>luii<rtfcwB  □;.fCri<llidtimrl»«tiB»^  . 


J. 

'I ''  * '»™"'  for  »  prior  year,  what  wu  the  lateat  year?  ....L^.Si.ii: 

'  Colleaor'i  office  wa«  it  icnt? . '^irii^  '5^- 

U)ll«TOr'i  office  did  yoa  p«y  "'    "" 

"«inied  in  item  7  (B),  abore? * - 

are  under  the 


rs^i 


J-Ll 


'IL. 


I;  J?^  T.'''  ^°'  '""••'and)  maJcing  a  separate  return  for  1945?  - 
U     Yea,     write  below:  ("Yea" 

Name  of  wife  (or  husband) j, 

Collector'!  office  to  which  lent 


^T^  t^^uTr^^^^'^^it:^  ^"^«  "^  «»mp«,ying  achedule.  and  .tatement.)  ha.  been  examined  by  me  and  to  the  beat  of 


"•  o«  petm  {.an,  dii'nuiajtr  or  i«eo«  rpi^aiiaitetomj" 
(Name  oi  6aa  or  sivlofer,  if  any) 


(Sifnabut  o/  tajq^jii)' 


(If  Ikia  la  a  |oau  mm  <i'i\iiui'uiiwUi.'l(mM'bi'u^iibi'iwh) 

!•— i»787-l 
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''^  G     *i 


#/ 


.yn^ 


^/O-t.  y^ 


/t'e,^  -v*--*-**^ 


Ty.      tj^ta    ' Vvt  I  [ 


</■/■■."  A***> 


>(*^   /. 


"f.o. 


./y, - 


^H^ 


^=^ 


y^ 


/^.p 


/r/^ 


^J—ilS^  L^^f-e^J,^/    Tt_lJ-^>^ 


/\^,       '0,.. 


y^-^/^r-^  /i/,  jf^  T"- 


ii-^.^-i 


OS-  -«♦>>«  ''^^ 


<^.T<^A  'Ti.-*-^  ,/Lc  / 


^/■•e-t" 


^ 


Net  profit  (or  l<m)  (col.  l\a»  j  t  r 

turn  of  coll.  3.  4.  ind  5) S -l/xf-  7/  » 


.^Zl^.0..  2l 


2: 


-    Mr'- 


hcr-r\^. 


% /..t:ai 


/t{r^ 


-ilc-e. 


>^r 


tiiM*<t  c.  morrr  (ok  lom)  moM  ■ihiium  on  wwfbmiow.  v 


;Swt  (0  Mtmt  of  bniinn.  -^.-^UirSf:!^— ^ ■'^  J-^k^^^'  ;  (X)  biaineit  tumfflf.-y^jr^!-  i/<i!^r3:^ ) 


1.  Total  receipt* 

CXST  OF  GOODS  SOLD 
(To  be  ojed  «b«R  mventones  ti«  as 

tlKtMne.<ktetmmiat  futof) 

(Batei  tht  Icttm  "C"  or  "C  ot  M" 

oo  line*  2  tad  8  if  iaTtntone*  tfc 

Tciucd    tt   either   cost,    or   coit    or 

nuukct.  whichever  i<  lover) 

2.  loTentorj  tt  begiiimng  of  fear.. 

3.  Merdusdiw  bonghi  for  ulc. 

4.  Labor 

5.  Material  tod  wppliei 

6.  Other  cona 

(explain  in  Schedule  G) 

7.  Total  of  linea  2  to  6 

S.  Lett  ioTentoty  at  end  of  year 

9.  Net  coat  of  good*  told  (line  7 

lev  line  8) .. 

10.  Gron  profit  (line  1  len  line  9)... 


JIZLL 


Jf:iJlL 


x_MI±lU. 


$--  7j  r^ 


OTHER  BUSINESS  EDUCTIONS 

11.  Salariea  and  waget  not  in  line  4 

12.  Interest  on  boaineu  indebtedoett. 

13.  Taxet  on  botineat  and  botineia  ptopat^. 

14.  Loaaca  (explain  in  Schedule  G) 

1).  Bad  debts  ariaing  from  ulca  or  KfTiceaL. 
1&  Dfpreciatioo,  obeoleacence  and  depletion 

(explain  in  Schedule  F) 

17.  Rent,  tepain,  and  other  expenaea 

(explain  in  Schedule'  G). 

18.  AmottixatioQ  of  emergencf  fadlidet 

(attach  tutementX 


19.  Net   operating    loai   dedoctioo 
(attach  iutement) 

M.         Total  of  linea  11  to  19 

21.  Total  of  linea  9  and  20 

22.  Net  profit  (or  Ion)  (line  1  len  line  21>.. 


%J^±lL 


f 

in^ 


,it 


rZnn 


iJ. 


D^-OAIN«  AND  UMMS  nMMN  MUS  ON  tXCMANan  O^  CAPITAL  ASSKTS,  CTC 


I.  Net  gain  (or  Ion)  from  tale  or  exchange  of  capital  aaaeta  (from  teparacc  Schedule  D). 

L  Net  gain  (or  Ion)  from  tale  or  exchange  of  property  other  than  capiul  met*  (from  separate  Schedule  !>)-- 


Sdwdula  L— INCOMC  FaOM  PAKTNDHHir*,  DTATKC  AMD  TWU«T«,  AND  OTHR    SOUMn 


()ime  and  addreu  of  partnerthip,  tyodicate,  etc- 

Name  and  tddrew  of  etutc  or  tnut 

Other  lourcet  (state  nature) 

Total 


—Amount, 
..Amount, 
Amotmt, 


TotPl  ihcDW  iTDin  >b9»»  *ourf«  (Entr  m%  lUm  4,  pai>  t). 


tlM, 


r,ri  2 


9 


trhadlila  r^-CXPLANATION  OP  DEDUCTION  POM  DOIWCIATION  CLAIMED  IN  SCNIDULn  •  AND  C 


lCa««ta«Ms 

(StmiBMilaM 
■  tiatisnsn- 


ZJU. 


S ^w- 


IfAl.!. 


%...£Jif.i>J. 


<hj 


J-t 


■tastli 


..iLi. 


JJ^ 


a.— EXPLANATION  OP  COLUMNt  4  AND  I  OP  SCHEDULE  •,  AND  LINES  «,  M,  AND  IT  OP  SCHEDULE  C 


<^ 


<> 


4'5v 


y^ 


<«>• 

«ir  total  limn 

M  1*  tl,(M  OT  IMf 

«  antf  yw  daiin  tlw  $«M  •tontfwa 

tfaAMllMi. 

HwaUMratuM 

«• 

Mi«r 

hv  ratam  Ml 

r«nn  1M«,  aii4  ■ 

Pins 


DCDUCTIOM* 


i,:ribe  dedoctions  aod  lUte  to  whom  paid.    If  more  9«oe  is  needed,  list  deductioos  on  leparAtc  tbcct  of  paper  and  attach  m  this  fetsro. 


ContHbutiom 


Allowable  Cootribadoiu  (not  in  czceu  of  IS  perceoc  of  item  S.  page  1}. . 


Interest 


Taxes 


sses  from  (Ire, 
irm,  shipwreck,  or 
.ler  casualty,  or 

lilL 


Total  Allowable  Losiet  (not  cofflpauated  by  ituurasce  or  otberwiie^L. 


sdlciland  dental 
lenses 


Net  Eipentea  (not  compouated  by  insurance  or  otherwise)- 

Enter  5  percent  of  item  S,  page  1,  and  subtract  from  Net  Expenses 

Allowable  Medical  and  Dental  Expenses.     See  Instruction  for  limiution 


!  Miscellaneous 
':ee  InstructJoas) 


Total  Miscellaneous  Oednctiona.. 


TOTAL  DEDUCTIONS.. 


TAX  COMPUTATION— rOK  POISONS  NOT  USINfl  TAX  TABLE  ON  PASC  4 


■IJiter  amount  shown  in  item  5.  page  1.    This  is  your  Adjusted  Gross  Income..., 

«,  nter  DEDUCTIONS  (if  deductions  are  itemized  above,  enter  the  total  of  such  deductions;  ii  adjusted 

irou  income  (line  1,  above)  is  $S,000  or  more  and  deductions  are  not  inmized,  enter  the  standard 

leduction  of  $J00) 

.lubtract  line  2  from  line  1.    Enter  the  difference  here.    This  is  your  Net  Income 

'Inter  your  Normal-Tax  Exemption  ($500  if  return  includes  income  of  only  one  person;  otherwise 

[X  Tax  Computation  Instructions) _ _ 

Ilubtract  line  4  from  line  3.    Enter  the  diffaence  here.    (If  line  3  includes  partially  tax-exempt  inter- 

ht,  lee  Tax  Computation  Instructions). „ 

^|Her  here  3  percent  of  line  5.  Ttis  is  your  Normal  Tax.  C'gure  your  Surtax  below  and  enter  in  line  lOX 


J. Li-i-.7  .J.J.. 


/-», 


yr_rJ__J_ 


ri>i 


tL. 


'rOpy  the  figure  you  entered  on  line  3.  above. _ S JT.rAj  .7./. 

(Inter  your  Surtax  Exemptions  ($500  for  each  person  listed  in  item  1,  page  1) c^^  -"^     s 

5  ibiract  line  8  from  line  7.     Enter  the  difference  here.    This  Is  your  Surtax  Net  Income t  J-rii\  J / 

C  sc  the  .Surtax  Table  in  instruction  sheet  to  figure  your  Surtax  on  amount  entered  on  line  9.     Enter  the  amoimt  here. 

11  ad  the  figures  on  lines  6  and  10,  and  enter  the  total  here.     (If  altemadvc  lax  computation  is  made  on  separate  Schedule  D, 

J  Iter  here  tax  from  line  15  of  Schedule  D)... 


I N  aia«  tk  tao  «rirt  MatM  k  ki  I  *n|X  IM  mx  ■<  K  ai  opi  ■  •■  Ii  as  nm  Ikn  m  almi  ■  ■■  II 

]  Iter  here  any  income  tax  payments  to  a  foreign  country  or  0.  S.  possesaioo  (attach  Form  1116).... 

h  Iter  here  any  income  tax  paid  at  source  on  tax-free  covenant  bond  interest 

'<' id  the  figures  on  lines  12  and  13  and  enter  the  total  here 

^;  ibtract  iinc  14  from  line  n.     Enter  the  difference  here  and  in  item  6.  page  1.    This  is  year  tmx_.. 


^ 


%. /.-r/ 


7// 


!J.. 


u. 


111 


IL 


/^rr^.' 


~j£ 


u 
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File  this  return  with  Col        a  of  Intenud  Rerenne  oa  or  before  March  1  si      y7>     Anr  balance  of  tax 
doe  (item  9,  below)  miu^^  paid  in  full  with  retom.    See  separate  instrnCMNU  for  Uiiag  out  return. 


FORM  1040 

TnmMury  Dipwtiimit 
■tamal  mmvntm  Jmli 


Civ.  837 
Plaint.Bxh 

••0-9" 
admitted  ll-^S' 


U.  S.  INDIVIDUAL  INCOME  TAX  RETURN 

FOR  CALENDAR  YEAR  1946 
tr  Isal  JHT  kiiMit -,  Wt,  mt  Mdtaf 


EM  PU)YEES.-lHiMd  «  Wt  hn,  no  nr  M  JNI  WmiHhl  SMMMOl,  Fim  W-Z,  K IW 

SMMNti  wHmk  vmtt  Md  M(  Ml*  dM  Sin  if  ilkw  wiftt,  AMMis,  mt  Mnrt. 


i^r 


(FIBASB  PUNT.    If  llii>  Kt 

A.±'..Afi^.._U.L)lfr. 


xi:..../:^:^. 

ft  hmbftod  ui  wife,  ue  bedi  fiat  umet) 


(PIBASB  PRINT.    StsBCt  aad  aamber  or  nual  raofie) 


;?;• 

(Or  oc  timn,  poritil  as 


'rL.J^...7£<:±*^:^u..T:.7..i.L 

E  oamixiO  (CCBBtr)  (Stall) 


Occnpatioo Sodsl  Security  No. 


Dl  m  «ltll  ll  Am  f 


(Caahiet't  Sca^] 


riMlMriNMM.  IMMMlif 

ltMnMMi«Ni«M(WlMfeiiri)MHhnMbirlt«ili«|Mfiin      CMMirilMtkMWBahi 

«ttotaHd«i<1H.fatMM«f|Wf»(«r>wiiO. lltMHs«)*<iilwH- 


Your 
iemptions 


fEiilviMrM* 


iTt^te- 


[XZXZXZZZ 

.-^.'?^. 

..^.jrrui. 


(■  Mm<  Ii  liimwli  1)  Ml  1» 

Ml*  Una  Mt-lo*  •(  IWrmpMt  In . 

Md  wilt,  lit  diPMdMl  raMhM  il  Ml 


Your 
imofflo 


^B  iwM  k  iMl  BEFOIl£  Ptr-RdU  DEOOCTiONS  ki  I 


How  to 

Fipm 

IToiirTax 


Tax  Due 

or 
Refund 


Eater  total  hcie  a^ 

3.  Enter  here  the  total  amount  of  your  dividends _ 

4.  Enter  here  the  total  amount  of  your  interest  (tnclDding  isiercat  from  GarcnunoK  oblijatjom 

Dsleas  wholly  exempt  from  tazstiaa) 

5.  If  70U  received  any  other  income,  give  details  on  page  2  and  enter  the  total  here. 

_6.  Add  amounts  in  items  2,  3,  4,  and  5,  and  enter  the  total  here 

'if  YOOR  income  was  less  than  SS.tOO^YH  nr  W  rm  tu  III  Iht 


JLLii 


//' 


J!!±±tl 


MaIII 


tutitliNpwi  THtMli,wWdiltin«IMkTlnr;artHiillalfalMi         cwpali  rw  ki  w  p«i  1  Ym  n;  HtlNr  lak*  a  stadirt  Mill 
abort  10  pHtMl  ol  rw  totil  iMoiM  br  rlwItaM  cartiWim,  MiHl,         «■  or  llaatai  |mv  1 


ii<ioM<liiwaadlmwolttMitto«ia«oiMlhwallBBM|«MW<,»M 
MMtf  tali  JOT  *#Mti|i  k  NMfa  ttaoi  aii  ■■ 


IF  YODR  INCOME  WAS  MM  OR  MORE.-Ohnpr«  tto  lai  »■< 
ipyl  Yii  My  iWwr  lato  a  m^  '  ' 
didKttoK.  vMckmr  b  to  ytw  irirarti|L 

HOSUHO  AMD  WIFL-A  lMkM<  airf  aao  »  mm*  iHrnR,  • 
tttlSm. 

, ^- 


-  7-  Enter  your  tax  from  table  on  page  4,  or  from  line  12,  page  3 

8.  How  much  have  you  paid  on  your  1946  income  tax? 
(A)  By  withholding  from  your  wages 

B)  By  payments  on  1946  Declarauon  of  Estimated  Tax.... 

'total  hoe  ^ 

9.  If  your  tax  (item  7)  is  larger  than  payments  (item  8),  enter  BALANCE  OF  TAX  DOE  here 

10.  If  your  payments  (item  8)  are  larger  than  your  tax  (item  7),  enter  the^OVERPAYMENTitere. 

CNrt  (V)  wtiflwr  no  iiaiit  mt  omriyMrt:  RitaiM  to  jog  Ql  w  CndM  ai  jriw  1M7  ojIImM  t&  ^ 


^•- 


TTiZ 


'70a  filed  a  return  for  a  prior  year,  what  wai  the  latest  year? /.?'... 

o  which  Collector'!  office  was  it  lent? .\.\A.t:.:....7/....?.T.:. 

o  which  Coiiector'i  office  did  yoo  pay 
amonnc  claimed  in  item  8  (B),  aboTC? * ?- I  Colleqot'i  office  to  which  »eot 


b  your  wife  (or  husbaod)  maHna  a  separate  return  for  1946? -r 

If 'Yes,"  write  below:  ff       '     J.     jt'    J>     C"^""''" 

Name  of  wife  (or  husband)  ....^..r*«*fr.jr\*:l»v**?r:..-    - 


I  declare  under  the  penalties  of  perjury  that  this  retntn  Cindadiog  sny  accompanying  schedules  and  ataicfflcnts}  has  been  mminrd  by  me  aod  to  ch 
ly  knowledge  and  belief  is  a  true,  correct,  and  complete  ictora. 


(Siguatnie  of  p«noo  (other  tbta  taipaycf  oc  ateot)  pcepatiac  Ktam) 
(Name  of  finn  ox  emploTCX,  if  any) 


(Sipiatw  o<  taapayct)  (> 

(U  th^  ia  a  Joint  f^tnm  0^  h-^p^  aod  wife,  it  aoit  be  ugmA  by  bv 


■y 


4'W 


I^IS    41/J         /-Iff/ 


0  r'y>y/[f 


lr>i«y|i  Cv-»»OriT  «MI  LOW)  WWW  WI»aiM«  0«  PKOHMKHt. 


iiotMi  fccciptt  , 

kxKT  OF  GOCtJS  SOLD 

'jbeiued 


^*^^^A*^,    <^  *^A^  _7Z. 


7/. 


'-dttrfminin*  £«ctoc) 

«  th«  Ittttn  "C"  or  "C  ot  M" 
1 1  Imcft  2  tod  8  if  inventories  ue 
[  lu?d  at  either  cost  or  cost  ot 
uket,  woicfaerer  is  lower) 

Li  ftntorj  ftt  begimiing  of  jctr 

l^aduodiK  boDght  for  ule 

l-'ibor . 

Lftteml  tod  nppUet 

i.  JicrcoRi 

l^expUio  in  Schcdolc  G) 

'\   Tool  of  Una  2  to  6 

.'  n  inTcntoty  at  end  of  jtir 

.  t  cott  of  good»  sold  Oioe  7 

jets  line  8) 


7^ 


/  o  /'/-r  /o 


on  profit  (lint  X  \a»  Mac  9)—. 


^2m 


OTHER  BUSINESS  DEDOCTIONS 

11.  Silirifi  (od  waga  not  in  line  4 

12.  Interest  on  boiiness  inAf^^j^m^** 

13-  Taxes  on  bnaineaa  and  bnaineaa  property 

14.  La«e>  (explain  in  Schedole  GX-.— 

1}.  Bad  debta  atiting  from  tales  or  aerriceL- 

16.  Depredation,  obsolesoaiceanddepletiaa 

(explain  in  Schedule  F) 

17.  Rent,  repaitt,  and  other  expenses 
(explain  in  Schedule  G).. 


^/ 


%..J..'^..'Inri 


18.  Amortizadoo  of  emergency  f«nlirin 

(attach  statement) 

19.  Net  operating  lou  dednctioo 

(attach  statement) 


I  vTifif.f 


^/y/ 


///« 


u 


^i^r 


Total  of  lines  11  to  19.. 
Total  of  lines  9  and  201. 


7(>/i> 


22.  Net  profit  (or  loss)  (line  1  lest  line  a),_. 


v^^y/ 


J^ 


7/ 


^ 


«cii«*ja  p,— a»tm  awe  i.o«m»  ntoiw  i»m  ow  pcchawcbi  of  cawtal  AWgraTircr' 

I  gain  (or  lo»)  frtan  tale  or  exchange  of  capital  assets  (fann  separate  Schedule  DX 

j  giin  (of  loss)  from  sale  or  exchange  of  property  other  than  capital  assets  (from  separate  Schedule  D) 
-I *******  g^'WCOWE  mow  PAimtEMMin,  BTATES  and  trust*.  AMD  OTNU  UM 


•I  X  and  address  of  partnership,  synd 

«  snd  address  of  estate  or  tmm. 

\a  sources  (suie  oatntc) <^?i*r. 

'      Total ... 


INCOME  mow  f  AirTW««MI>«,  PTATM  AND  TIWWT*.  AWD  OTHOt  tOUWCgT 


— /driiz/ 


..AiDooat, 


JU^;^ 


Total  liKonw  ft%m  abov  «ouret  (Entr  i  Itom  S,  pag*  1).. 


********  ^--PtWANATieN  OF  eaWJCTlOW  row  DgPtCIATtOW  CLAIM«e  IN  »CMCDmo  %  AND  c 


7» 


^ 
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File  this  tetura  wit         Uector  of  luernal  Eerenne  on  or  before  Mard         .  1948.     Any  b«Uiice  of  tmx      H  ' ' 

6m  (item  9,  below/     .est  be  paid  in  fall  with  return.     See  separate  ik.    action*  for  fiUiag  oat  retumi         I 


FORM  1040 


riMcni  lOTV  ,.,     ^«f 


Civ.   837 


Plaint".  I^ 
kdjolttcd     '^ 


U.  S.  INDIVIDUAL  INCOME  TAX  RETURN 

FOR  CALENDAR  YEAR  1347 

; ,  IMT.  mt  Mritac 


EMPUTEES^-toslMi  il  ttb  hni,  yw  nw  iM  )r«H«naMft«  SUMMrt.  Foia  W-2,  H  |W 
ntm,  R  m  Mil  iBtaM  WH  In  Um  um,  CMUIiilai  wialy  g(  w«M  «ton  M  WHMtMM 
SMMMb  « il  Mfe  niH  «d  Mt  MM  »■  {W  il  ilw  \niK  «iWnli.  MiMmC 


Nunc d::A.i(r!kt>.±../^4^.!t::^../:h^.. 

(FLBASB  PUNT.  ,If  tbU  ratiim  uin^hatbuia  lad  wiie.  bk  both  lint  ■ 

ADDRESS ^:..A....£..'^.J.{J..^. 

(FLBASB  PUNT.    9tnH  mi  aombet  or  Mnt  mtt) 


Occnp«tioo Sod»l  Security  No. 


Your 
ExompHons 


titf  JVtt  own  MBi. 

H  MnM  ari  f«ur  wfh  (or  knlnml)  hiil  no  hmoo,  or  IftMs  b  i  )oliit  robin 
It  Ymlmt  M<  wHo,  hi  mi  ofyow  wHo  (or  hwtoiiJ). 


IM  HMI  d  oMmt  dM 
MMH  oi  Ion  Una  {500  wiN 
HMtbilrirtnkniif 


(M  Mn<  h  iMtMtht  I)  in  U 
liit»l>MwHMlitlMr_n>irtlr» 


Your 


Adhit:^..J<kT>:}L 


..../S^.<^ 


Your 
Incoim 


zxzxxxzxz 

..  .^.t^. 


.^.. 


■^77- 


i5  a^-^.fi^' 


~Eriv  viv  todfl  witit,  ntartos,  loHM^  cMMbdon,  Md  oUmt  CMvono-      liwu,  loadi,  ite.   Mialinof  iraoifMciiMlMnHicflriMlMfril 
In  rM«Ml  li  1M7,  lEFORE  PAY-ROU  DEDUCTIONS  lor  tuts.  Hum,      or  roMnniri  npaiM,  M  IntncUia  X. 


wmEaMKCOirxsM) 


How  to 

Figure 

Your  Tar 


In  Duo 

or 
Rofund 


Eater  lotiljieie  a^ 

3.  Eoter  here  the  total  amount  of  your  dividends 

4.  Enter  here  the  total  amount  of  your  interest  (indadiog  iotcrat  from  GoTcnunent  oliligaaaoi 

nnlcu  wholly  exempt  from  tazttioo) 

5.  If  you  received  any  other  income,  give  details  on  page  2  and  enter  the  total  hete 

.6.  Add  amounts  in  items  2,  3,  4,  and  5,  and  enter  the  total  here -.-—.--- 

'if  your  IKCOME  WikS  LESS  THAN  U.OOO.-Yoo  lUT  IM  |«s  tal  Is  tho 
tu  tiHo  OD  pap  4.  TMi  taUo,  wMdi  li  prsflM  b;  bw,  lutomatlcia])  ilowt 
limit  to  porcMt  ol  jour  totil  hmn  hr  dnittiMi  centibiitlons,  Intinst, 
taiH,  casulty  iMSis,  RNdkal  npMMt,  Md  alstifanwas  oqwuM.  Ilrour 
oipoiriltimi  iwl  bwiB  ol  thow  cbtsw  iwoinit  to  won  dan  to  pottoirt,  It  wW 
BwiBy  ki  to  ]NV  Mtiwlifi  to  Itonlzi  tkon  ind  compute  your  tu  m  pigi  1 


JIL 


±llt 


IF  YOUR  INCOME  WAS  U^OR  MORL-Dhraprri  Ihi  bi  blU 
Mmpxte  roar  tax  M  p^i  1.  Ymi bq  Mm  takri  tfariwd  Ma  il 
SSOO  01  Koala  your  dodudbm,  wliltlimr  b  to  your  i*raita|i. 

HUSBAND  AND  WIFE.-!!  haitari MdiMi BMomto ratorn i« 
^  tbi  idNr  MMf  ibt  nMslil  MocMn. 


~7.  Enter  your  tax  from  table  on  page  4,  or  from  line  12,  page  3. 
8.  How  much  have  you  paid  on  your  1947  income  tax? 


(A)  By  withholding  from  your  wages.. 
(B)By;  ' 


payments  on  1947  Declaration  of  Estimated  Tax.. 


./j^.?..r 


Eater  total  hete  •> 

9.  If  your  tax  (item  7)  is  larger  than  payments  (item  8),  enter  BALANCE  OF  TAX  DOE  here 

10.  If  your  payments  (item  8)  arc  larger  than  your  tax  (item  7),  enter  the  OVERPAYMEN^here.. 

ClNCk  (k)  wtKUiir  yoa  wart  IMt  ontmyMnt:  RoAnnlod  to  yi«  D:  w  Cndtod  tn  yiv  19M  MBmM  In 


/J^ 


/c>  ^^ 


Ii  your  wife  (or  husbaoil)  miking'i  teparate  return  for  1947?  ../^.'.^" 
U 'Yes,"  write  l)elow:  ^  '  >-  >-  v-  <' ">^""«'^" 
Name  of  wife  (or  hiulwnd)  ....J..f:^;^r:X...^S.JX..T..:.\ .i- 


If  yoa  filed  a  return  for  a  prior  year,  what  wa»  the  latest  year?  ....L/..'^.>.. 

To  which  Collector's  office  was  it  seat? ?./..fI^..:.17...7..'..... 

To  which  Collector's  office  did  you  pay                               > 
amount  claimed  in  item  8  (B),  aborc? ^. .' 


Collector's  office  to  which  sent . 


I  declare  noder  the  penal  tin  of  perjary  that  this  return  (indnding  any  accompaoying  schedules  and  sutements)  hss  btea  firsmincd  by  me  aod  to  the  t  > 
wf  kiiowled|«  and  belief  is  a  trae,  correct,  aod  complete  retom. 


(SiCBMU*  «f  posoo  (other  Aaa  t«ps;ci  or  t^nt)  picpuiat  moio) 
■       *■ (WHiryiiiis'yi'iiiiiVaVii'.'ifaiit") 


(SlfDMaR  of  lUHrsr)  (D** 

'(HlMsVajotennnaf'haitwiidliS'i^ 
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Do  not  UM  Mil,  ptt.  It  yoM,  Ineom.  Ii  wholly  from  ularlot,  mmgn,  dlvldondi.  .nd  Intomt 


Pafi2 


;_ 

1  I.  CottofannnityCtotalamomityoapudiii)- 

2.  Amount  received  tax-free  in  prior  years 

3.  Remainder  of  your  cost  (line  1  less  line 

2)-- -- - 


SchoJirio  A — INCOME  FROM  ANNUITIES  OK  PENSiONC 


4.  Total  amount  received  this  year 

5.  Excess,  if  any,  of  line  4  over  line  3.. 


IchodMto  ■■—INCOME  FItOM  RENTS  AND  ROYALTIES 


6.  Enter  line  5,  or  3  percent  of  line  1,  virhichever  ii  ereatcf 
«tt»t  K>inli  gluJuii  lit  no  MaiUMt  uaitti  m  urtu) 


V^ 


Net  pro6t  (or  loss)  (col.  1  lets 
sum  of  cols.  3,  4.  and  5).. $._., 


Umatltlmlm 


tJJ 


III. 


-?.. 


/  ■> 


SchwIulo  C— PROFIT  (OR  LOSS)  FROM  BUSINESS  OR  PROFESSION 


.vtcMakC) 


. //  ' 


Wte  (I)  nature  of  business  --^.-'%<*:^^^^^...ei..  /.^.X/..:.^j^S:i^ 

(3)  business  address,. -.-J:kfj^.'^>.'??^r.^... 

Do  NOT  liKludi  In  tMs  stMui*  cnt  ol  inubwittitfrivni  for  pan 
not  eanmetnl  with  buslntss  or  protestion. 

1.  Tout  teceipts „ _,_ 

COST  OF  GOODS  SOLD 


»«  wiiKi  «M»iii  r«n»  iMtr) 

(2)  business  axa«^a~^^^^Z~^^^ '  '- 


Til 


.'/ 


.z:.^ 


((Eater  the  letters  * 
on  lines  2  and  8  if  i 
valued   at  either  cost,   or  cost  o 
I         market,  whichever  is  lower) 

12.  Inventory  at  beginning  of  year. 
3.  Merchandise  bought  for  sale.., 
4.  Labor .^ 

\  5.  Material  and  supplies 

6.  Other  costs 

(explain  in  Schedule  G) 

'  7.         Total  of  lines  2  to  « 

!8.  Less  inventory  at  end  of  year... 
9.  Net  cost  of  goods  sold  (line  7 
leu  line  8). 
^10.  Gross  pro6t  (li 


/  0  r^  /" 


OTHER  BUSINESS  DEDUCTIONS 

11.  Salaries  and  wages  not  in  line  4 

12.  Interest  on  business  indebtedness 

13.  Taxes  on  business  and  business  property 

14.  Losses  (explain  in  Schedule  G) 

15.  Bad  debts  arising  from  sales  or  services... 

16.  Depreciation,  obsolescence  and  depletion 

(explain  in  Schedule  F) 

17.  Rent,  repairs,  and  other  expenses 

(explain  in  Schedule  G) 


18.  Amortization   of  emergency   facilities 

(attach  statement).. 

19.  Net  operating  loss  deduction 

(attach  statement).. 

to. 


Jll±u 


./jj2. 


AlZl 


m 


n 


n 


l-BSMlr  - 

iOZ 


^h^luloG-EXPLANATION  OF  COLUMNS  «  AND  ,  OF  SCMEDULtR.  AND  LINES  «    14.  AND  »  OF  S^JJii^StiT 
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PLAINTIFF'S  EXHIBIT  ''E-1" 

REGISTRATION  CERTIFICATE 

This  is  to  certify  that  in  accordance  with  the  Selec- 
tive Service  Proclamation  of  the  President  of  the 
United  States,  Shoso  Nii,  Waipahu,  Honolulu,  T.  H., 
has  been  duly  registered  this  26th  day  of  October, 
1940. 

/s/  KATSUMI  FUJIWARA, 
Registrar  for  9th  Precinct,  5th,  Honolulu,  T.  II. 

Be  Alert: 

Keep  in  touch  with  your  Local  Board. 

Notify  Local  Board  immediately  of  change  of  ad- 
dress. 

Carry  This  Card  With  You  At  All  Times. 

/s/  SHOSO  NII, 
Registrant. 

Description  of  Registrant 

Race:  Oriental.  Height  (Approx.)  :  5  ft.,  7  in. 
Weight :  170.  Eyes :  Brown.  Hair :  Black.  Complexion  : 
Light. 

Other  obvious  physical  characteristics  that  will  aid 
in  identification:  Scar  on  left  thumb  nail;  vaccina- 
tion mark  on  left  arm. 
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PLAINTIFF'S  EXHIBIT  ''E-2'^ 

[Stamp  of  Local  Board] :  Local  Board  No.  9,  Wai- 
pahu  Fire  Station,  Waipahu,  Oahu,  T.  H. 

June  21,  1941 

PERMIT  OF  LOCAL  BOARD  FOR  REGIS- 
TRANT TO  DEPART  FROM  THE  UNITED 
STATES 

This  is  to  certify  that  Shoso  Nii,  Order  No.  2634, 
Serial  No.  2198,  Class  3,  Division  A,  a  registrant  of 
this  Local  Board  has  applied  for  a  permit  to  depart 
from  the  United  States,  and  this  Local  Board,  being 
convinced  that  said  registrant  is  not  likely  to  be 
called  for  military  service  during  the  proposed  ab- 
sence and  that  the  granting  of  such  permit  will  not 
result  in  the  evasion  of  or  interference  with  the 
execution  of  the  Selective  Service  Law,  hereby  au- 
thorizes the  said  registrant  to  depart  from  the  United 
States  and  to  remain  absent  therefrom  for  5  Months 
— Leaving  June  26, 1941 — Nitta  Maru. 

In  his  application  the  registrant  gave  this  informa- 
tion : 

1.  Countries  to  be  visited :  Japan. 

2.  Individuals  or  organizations  represented :  Self. 
Mailing  address:  P.O.  Box  416,  Waipahu,  Oahu. 

3.  Nature  of  business:  Received  urgent  telegram 
from  family  stating  father  is  very  ill.  Returning  to 
close  up  father's  affairs.  5 

Description  of  registrant: 

Race :  Oriental.   Height    (Approx.) :  5   ft.,   7  in. 
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Plaintiff's  Exhibit  ''E-2"— (Continued) 

Weight   (Approx.) :   170  lbs.   Eyes:  Brown.   Hair: 
Black.  Complexion:  Light. 

Other  obvious  physical  characteristics  that  will  aid 
in  identification:  Scar  on  left  thumb  nail.  Vaccina- 
tion mark  on  left  arm. 

Date  of  birth :  January  3,  1914. 

/s/  E.  M.  HANSEN, 

Member  of  Local  Board. 

*  *  *  * 

Citizen. 
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PLAINTIFF'S  EXHIBIT  '^P" 

Know  All  Men  By  These  Presents :  That  I,  Kane- 
ichi  Nii,  of  Waipahii,  City  and  County  of  Honolulu, 
Territory  of  Hawaii,  being  of  sound  and  disposing 
mind  and  meory  and  not  acting  under  duress,  menace, 
fraud,  or  under  influence  of  any  person,  but  being 
mindful  of  the  uncertainities  of  human  life,  do  make, 
ordain,  publish  and  declare  this  my  Last  Will  And 
I  Testament,  in  the  manner  following : 

First:  I  hereby  revoke,  cancel  and  annul  any 
I  and  all  other  and  former  wills,  codicils,  and  testa- 
I  mentary  dispositions  by  me  at  anytime  heretofore 
I  made; 

j      Second:    I  direct  the  payment  of  all  of  my  just 

I  debts  and  funeral  expenses; 

i 

j      Third:     All  the  rest,  residue,  and  remainder  of 

I  estate,  real,  personal  and  mixed,  wheresoever  situate, 

1  of  which  I  may  die,  seized  or  possessed,  or  which  I 

I  may  be  entitled  at  the  time  of  my  decease,  I  give, 

devise  and  bequeath  to  my  beloved  son  "Shoso  Nii", 

I  of  Waipahu,  aforesaid; 

To  Have  And  To  Hold  the  same  unto  the  said 
Shoso  Nii  for  his  own  use  and  behoof,  absolutely 
forever. 

Fourth:  I  nominate,  constitute  and  appoint  my 
I  said  son  "Shoso  Nii",  the  executor  of  this  my  Last 
;  Will  and  Testament,  without  bond. 

In  Witness  Whereof,  I  have  hereunto  subscribed 
my  name  in  said  Waipahu,  district  of  Ewa,  Island 
of  Oahu,  T.  H.,  this  17th  day  of  December,  A.D.  1932, 


1 
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Plaintiff's  Exhibit  ''P"— (Continued) 
in  the  presence  of  Tomejiro  Tsumoto  and  E.  Ikinaga  ^ 
whom  I  have  requested  to  become  attesting  witness  ■ 
hereto. 

/s/  KANEICHI  Nil, 
Testator. 

The  foregoing  instrument,  all  written  on  two  pages 
only,  was  subscribed,  published  and  declared  by 
Kaneichi  Nii  as  and  for  his  Last  Will  and  Testament, 

in  our  presence  and  in  the  presence  of  each  of  us, 
and  we,  at  the  time,  at  his  request,  in  his  presence  and 
in  the  presence  of  each  other,  hereunto  subscribe  our 
names  and  residences  as  attesting  witness  this  17th  i 
day  of  December,  A.D.  1932. 

/s/  TOMEJIRO  TSUMOTO, 

Address:  Waipahu,  Oahu,  T.  H. 

'  /s/  E.  IKINACtA,  '.\i( 

Address:  Waipahu,  Oahu,  T.  H. 


UNITED  STATES  EXHIBIT  No.  1 
CERTIFICATE  OF  TITLE 
Honolulu,  Oahu — ss. 

We  hereby  certify  that  we  have  carefully  examined 
the  Indexes  in  the  offices  of  the  Clerks  of  the  Supreme 
Court,  Circuit  Court  of  the  First  Judicial  Circuit, 
Tax  Assessor  and  Registrar  of  Conveyances,  as  to 
the  title  of  Kaneichi  Nii  in  and  to: 

First :  All  of  that  certain  parcel  of  land  (portion 
of  the  land  described  in  Royal  Patent  Number  5(i94, 
Land  Commission  Award  Nmnber  6545,  Apana  1  to 
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United  States  Exhibit  No.  1 — (Continued) 
H.  Haalilio  and  a  j^ortion  of  Boundary  Certificate 
No.  20  to  John  Hamauku)  situate,  lying  and  being 
at  Ohua,  Waikele,  in  the  District  of  Ewa,  City  and 
County  of  Honoluhi,  Territory  of  Hawaii,  being  Lot 
*'A",  and  thus  bounded  and  described: 

Beginning  at  the  Southeast  corner  of  this  piece  of 
land  on  the  west  bank  of  the  Kai)akahi  Stream,  being 
also  the  Northwest  end  of  present  wooden  bridge, 
the  true  azimuth  and  distance  of  the  said  point  to  a 
pipe  driven  at  the  Northwest  corner  of  Lot  10,  Land 
Court  Application  779  being  339°  06'  28.75  feet,  and 
running  by  azimuths  measured  clockwise  from  true 
South : 

1.  105°  50'  170.00  feet  along  the  North  side  of 
right  of  way ; 

2.  15°  50'  14.80  feet  along  the  West  end  of  right 
of  way ; 

3.  105°  50'  105.80  feet  along  the  remaining  por- 
tion of  R.P.  5694  L.C.Aw.  6545  Apana  1  to  H.  Haa- 
lilio, to  a  pipe ; 

4.  199°  50'  140.10  feet  along  the  same,  to  a  pipe; 

5.  294°  16'  218.60  feet  along  the  South  bank  of  the 
Kapakahi  Stream; 

6.  311°  48'  25.54  feet  long  the  West  bank  of  the 
Kapakahi  Stream ; 

7.  348°  10'  61.30  feet  along  the  West  bank  of  the 
\  Kapakahi  Stream ; 

8.  19°  14'  27.50  feet  along  the  West  bank  of  the 
Kapakahi  Stream,  to  the  point  of  beginning. 

Containing  an  Area  of  29,200  Square  Feet,  or  0.670 
Acre,  or  thereabouts. 

Together  with  the  additional  right  to  use  the  right 
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United  States  Exhibit  No.  1 — (Continued) 
of  way  in  common  with  the  owners  and  occupants 
of  this  lot  and  the  remaining  portion  of  R.P.  5694 
L.C.Aw.  6545  Apana  1  to  H.  Haalilio  for  a  road  pur- 
pose which  right  of  way  is  described  as  follows: 

Beginning  at  the  Northeast  corner  of  this  piece 
of  land  on  the  West  bank  of  Kapakahi  Stream,  the 
true  azimuth  and  distance  to  a  pipe  driven  at  the 
Northwest  corner  of  Lot  10  of  Land  Court  Applica- 
tion 779  being  339°  06'  28.75  feet,  and  running  by 
azimuths  measured  clockwise  from  true  South: 

1.  339°  06'  17.46  feet  along  the  West  bank  of  the 
Kapakahi  Stream; 

2.  105°  50'  181.04  feet  along  the  remaining  portion 
of  R.P.  5694  L.C.Aw.  6545  Apana  1  to  H.  Haalilio; 

3.  195°  50'  14.80  feet  along  Lot  ''A"; 

4.  285°  50'  170.00  feet,  to  the  point  of  beginnmg 
and  containing  an  area  of  2,598  square  feet. 

Said  above  described  premises  having  been  con- 
veyed to  the  said  Kaneichi  Nii  by  T.  Ota  (k),  by 
Deed  dated  December  27th,  A.D.  1932  and  recorded 
in  the  Office  of  the  Registrar  of  Conveyances  at 
Honolulu  in  Liber  1189  on  Pages  91-93  on  December 
27th,  A.D.  1932  at  2:22  o'clock  p.m. 

Second:  All  of  that  certain  parcel  of  land  (portion 
of  the  land  described  in  Royal  Patent  Number  5694, 
Land  Commission  Award  Number  6545,  Apana  1  to 
H.  Haalilio  and  a  portion  of  Boundary  Certificate 
No.  20  to  John  Hamauku)  situate,  lying  and  being 
at  Ohua,  Waikele,  in  the  District  of  Evva,  City  and 
County  of  Honolulu,  Territory  of  Hawaii,  and  thus 
bounded  and  described : 

Beginning  at  the  Northeast  corner  of  this  piece 
of  land  the  true  azimuth  and  distance  of  the  said 
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point  of  beginning  from  a  pipe  driven  at  the  North- 
west corner  of  Lot  10,  Land  Court  Appl.  779,  by 
traverses,  being:  (a)  159°  06'  28.75  feet  and  (b)  105° 
50'  30.0  feet,  and  running  by  azimuths  measured 
clockwise  from  true  South: 

1.  15°  50'     14.8  feet; 

2.  105°  50'  140.0  feet; 

3.  195°  50'     14.8  feet; 

4.  285°  50'  140.00  feet  to  the  point  of  beginning. 

Containing  an  Area  of  2,072  Square  Feet,  or  there- 
abouts. 

Together  with  fifty  per  ^ent  (50%)  of  additional 
undivided  interest  of  right  of  way  to  use  in  common 
with  the  Owners  and  occupants  of  the  above  men- 
tioned lot  and  the  remaining  portion  of  L.C.Aw. 
6545  Apana  1  to  H.  Haalilio  for  a  road  purpose  only, 
which  Right  of  Way  is  described  as  follows : 

Beginning  at  the  Northeast  corner  of  this  piece 
of  land  on  the  West  bank  of  the  Kapakahi  Stream, 
the  true  azimuth  and  distance  of  the  said  point  of 
begimiing  to  a  pipe  driven  at  the  Northwest  corner 
of  Lot  10  of  Land  Court  Application  779  being  339° 
06'  28.75  feet  and  running  by  azimuths  measured 
clockwise  from  true  South: 

1.  339°  06'  17.46  feet  along  the  West  bank  of  the 
Kapakahi  Stream; 

2.  105°  50'  41.04  feet; 

3.  195°  50'  14.80  feet; 

4.  285°  50'  30.00  feet  to  the  point  of  beginning 
and  containing  an  area  of  526  square  feet. 

Said  above  described  premises  having  been  con- 
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veyed  to  the  said  Kaneichi  Nii  by  T.  Ota  (k),  by 
Deed  dated  July  23rd,  A.D.  1938  and  recorded  in 
said  Registry  Office  in  Liber  1451,  Pages  418-420  on 
July  23rd,  A.D.  1938  at  9:35  o'clock  a.m. 

(Note :  Attention  is  called  to  the  fact  that  the  par- 
cels of  land  hereinabove  described  as  '^Second"  with 
respective  areas  of  2072  Square  Feet  and  526  Square 
Feet  lie  wholly  within  and  comprise  the  entire  ease- 
ment area  described  in  "First"  with  an  Area  of  2598 
Square  Feet.) 

And  We  further  certify  that  there  are  no  liens  or 
encumbrances  of  whatsoever  kind  or  nature  against 
said  title,  save  and  except  the  following,  to-wit : 

Taxes 

The  Abstractors  have  been  informed  at  the  Office 
of  the  Tax  Assessor  that  all  taxes  assessed  against 
the  land  under  search  (assessed  with  other  land) 
have  been  fully  paid,  save  and  except  the  second 
installment  for  the  year  1944  amomiting  to  the  srnn 
of  $26.54,  which  is  now  due  and  payable  and  unless^ 
sooner  paid  will  be  delinquent  after  November  20th, 
A.D.  1944. 

Key :  Zone,  9 ;  Section,  4 ;  Plat,  14 ;  Parcel,  9. 

Assessed  Valuations:  Area  Assessed,  0.718  acre;  i 
Real  Property,  $432.00;  Improvements,  $1,585.00;  ! 
Total,  $2,017.00. 

And  We  further  certify  that  the  legal  title  to  said  L 
parcel  of  land  is  vested  in  the  said  Kaneichi  Nii  as  ! 
shown  by  said  Indexes. 
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Power  of  Attorney 

Kaneichi  Nii  (k)  to  Shoso  Nii. 

Dated  February  7th,  1939.  Vol.  1503,  pa.^e  190. 

General  Powers 

(Recorded:  February  27th,  1939  at  10:17  a.m.) 

Power  of  Attorney 

Saku  Nii  (w)  to  Shoso  Nii. 

Dated  February  7th,  1939.  Vol.  1503,  page  194. 

General  Powers 

(Recorded  February  27th,  1939  at  10:18  a.m.) 

In  Witness  Whereof,  We  have  hereunto  set  our 
hand  this  the  Second  day  of  August,  A.D.,  Nineteen 
Hundred  and  Forty-Four    (1944)    at  2:00   o'clock 
{ I  p.m. 

MAKINNEY  &  COMPANY, 

By   /s/  KENNETH  MAKINNEY, 
Licensed  Abstractors. 
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UNITED  STATES  EXHIBIT  3-A 
S.  Nii  Store,  Waipahu,  Oahu,  T.  H. 
•  ^      October  27,  1947 

[Stamp] :  Alien  Property  Custodian,  Honolulu, 
Oct.  30,  1947.  Received. 

Alien  Property  Custodian 
Yokohama  Specie  Bank  Building 
Honolulu,  Hawaii 

Dear  Sir: 

This  will  notify  your  office  that  the  proceeds  of 
rental  income  from  the  property  of  Kaneichi  Nii, 
covering  the  period  July,  1941,  to  September,  1947, 
have  been  used  to  purchase  merchandise  and  defray 
expenses  for  S.  Nii  Store. 

Two  months'  extension  is  requested  in  order  to 
obtain  the  necessary  funds  payable  to  Alien  Prop- 
erty Custodian's  Office  for  the  account  of  Kaneichi 
Nii.  If  extension  and  permission  are  not  granted,  I 
will  be  forced  to  hold  a  special  sale  to  raise  the  nec- 
essary funds. 

Your  kind  attention  and  consideration  w^ill  be 
greatly  appreciated. 

Yours  very  truly, 

/s/  KATSUTOSHI  MIKAMI, 
Attorney-in-fact  for  Shoso  Nii  dba  S.  Nii  Store. 

HM/rs 
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UNITED  STATES  EXHIBIT  3-B 

[Shiro  Kashiwa  Letterhead] 

December  3,  1947 

[Stamp] :  Alien  Property  Custodian,  Honolulu, 
Dec.  4,  1947.  Received. 

Mr.  James  G.  Hammond,  Acting  Manager 
Ofifice  of  Alien  Property 
Yokohama  Specie  Bank  Building 
Honolulu,  T.  H. 

Dear  Sir: 

I  hereby  beg  to  notify  you  that  Mr.  Katsutoshi 
Mikami  is  no  longer  the  attorney-in-fact  of  Shoso 
Nii.  Mr.  Shoso  Nii  returned  from  Japan  on  No- 
vember 8,  1947,  and  he  is  taking  over  his  own  busi- 
ness. 

Hereafter  will  you  kindly  deal  with  me  as  attor- 
ney for  Shoso  Nii  in  the  matter  of  Vesting  Order 
No.  9777.  I  shall  see  you  within  a  few  days  with  re- 
lation to  the  matter  of  turning  over  the  alleged  debt 
to  the  Office  of  the  Alien  Property. 

Yours  very  sincerely, 

/s/  SHIRO  KASHIWA. 

SK:fo 
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UNITED  STATES  EXHIBIT  3-C 

[Stamp] :  Alien  Property  Custodian,  Honolulu, 
Feb.  12,  1948.  Received. 

P.  O.  Box  416,  Waipahu,  Oahu,  T.  H. 
February  11,  1948 

Office  of  Alien  Property 
Department  of  Justice 
Yokohama  Specie  Bank  Building 

Honolulu,  T.  H. 

Re:  Real  property  and  a  claim  owned  by  Ka- 
neichi  Nii,  a.k.a.  Kenichi  Nii,  V.O.  No.  9777 

Gentlemen : 

Reference  is  made  to  your  letter  to  me  dated  Feb- 
ruary 6,  1948,  requiring  a  statement  showing  in  de- 
tail all  rentals  collected  by  or  for  Shoso  Nii,  to- 
gether with  expenses  of  upkeep  and  taxes,  from 
January  2,  1933. 

Shoso  Nii  returned  from  Japan  on  November, 
1947,  and  I  have  transferred  all  of  his  affiairs  and 
all  of  his  books  and  records  in  comiection  therewith 
to  him  as  of  January  1,  1948.  Consequently,  I  wish 
to  request  that  you  obtain  the  mentioned  informa- 
tion from  Shoso  Nii  whose  address  is  P.  O.  Box  416, 
Waipahu,  Oahu,  T.H. 

Yours  very  truly, 

/s/  KATSUTOSHI  MIKAMI.  ' 
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UNITED  STATES  EXHIBIT  3-D 

Honolulu,  Hawaii 
'  March  31,  1948 

[Stamp] :  Alien  Property  Custodian,  Honolulu, 
March  31,  1948.  Received. 

Office  of  Alien  Property 
Yokohama  Specie  Bank  Building 
Honolulu,  Hawaii 

Re:  Real  Property  and  claim  owned  by  Kanei- 
chi  Nii,  a.k.a  Kenichi  Nii  V.  O.  No.  9777 

Gentlemen : 

In  reference  to  your  letter  dated  March  12,  1948, 
I  wish  to  state  that  I  cannot  supply  the  necessary 
information  requested  hj  you  as  I  have  neither 
knowledge  of  all  rentals  collected  nor  disbursements 
made  by  Kaneichi  Nii  during  the  period  of  January 
2,  1933,  to  June  30,  1941. 

I  had  taken  over  the  interests  of  Shoso  Nii  dba 
S.  Nii  Store  in  July,  1941,  only  after  the  latter 's 
departure  to  Japan.  The  information  which  you  re- 
quest occurred  prior  to  my  managership.  However, 
I  believe,  Shoso  Nii,  son  of  Kaneichi  Nii,  will  be 
able  to  furnish  you  with  the  necessary  information 
as  he  was  in  complete  charge  of  his  father's  affairs 
prior  to  his  departure  to  Japan. 

T  have,  however,  furnished  your  office  with  all  ren- 
tals collected  and  disbursements  made  during  the 
period  July,  1941,  to  Sei)tember  30,  1947,  during 
which  time  I  have  complete  knowledge  of  same. 
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Attached  you  will  find  the  copies  of  reports  which 

I  have  made  for  your  office. 
Your  due   consideration  to  this  matter  will  be 

greatly  appreciated. 

Yours  very  truly, 

/s/  KATSUTOSHI  MIKAMI. 
Enc-2.  KM/RS 

KANEICHI  Nil 

Waipahu,  Oahu,  T.  H.  < 

Rental  Income  from  July  1,  1941,  to  September,  1947 

Year,  1941 

July— I.  Konno  32.50;  Mrs.  Shim  20.00 S  52.50 

August— I.   Konno   32.50;   Mrs.   Shim   20.00;   M. 

lizuka  18.00 70.50 

September— I  Konno  32.50;  Mrs.  Shim  20.00 52.50 

October— I.  Konno  32.50;  Mrs.  Shim  20.00;  M. 

lizuka  18.00 70.50 

November— I.  Konno  32.50;  Mrs.  Shim  20.00;  M. 

lizuka  36.00  88.50 

December— I.  Konno  32.50;  Mrs.  Shim  20.00;  M. 

lizuka  18.00 70.50      405.00 

Year,  1942 

January— I.  Konno  32.50;  M.  lizuka  18.00;  Mrs. 

Shim  20.00  $  70.50 

February— I.  Konno  32.50;  M.  lizuka  18.00;  Mrs. 

Shim  20.00  70.50 

March— I.  Konno  32.50;  M.  lizuka   18.00;   Mrs. 

Shim  20.00  70.50 

April— I.   Konno   32.50;    M.   lizuka    18.00;    Mrs. 

Shim  20.00  70.50 

May— I.  Konno  32.50;  M.  lizuka  18.00;  Mrs.  Shim 

20.00  70.50 

June— I.  Konno  32.50;  M.  lizuka  18.00;  Mrs.  Shim 

20.00   70.50 
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Year,  1942— (Continued) 

July— I.  Konno  32.50;  M.  lizuka  18.00;  Mrs.  Shim 

20.00   _ 70.50 

August— I.  Konno  32.50;  M.  lizuka  18.00;  Mrs. 

Shim  20.00  70.50 

September— I.  Konno  32.50;  M.  lizuka  18.00;  Mrs. 

Shim  20.00  70.50 

October— I.  Konno  32.50;  M.  lizuka  18.00;  Mrs. 

Shim  20.00  70.50 

November— I.  Konno  32.50;  M.  lizuka  18.00;  Mrs. 

Shim  20.00 70.50 

December— I.  Konno  32.50;  M.  lizuka  18.00;  Mrs. 

Shim  20.00  70.50       846.00 


Year,  1943 

January— I.  Konno  35.00;  M.  lizuka  20.00;  Mrs. 

Shim  20.00  S  75.00 

February— I.  Konno  35.00;  M.  lizuka  20.00;  Mrs. 

Shim  20.00  75.00 

March— I.  Konno  35.00;   M.  lizuka  20.00;  Mrs. 

Shim  20.00  75.00 

April— I.   Konno   35.00;    M.   lizuka   20.00;    Mrs. 

Shim  20.00  75.00 

May— I.  Konno  35.00;  M.  lizuka  20.00;  Mrs.  Shim 

20.00  75.00 

June— I.  Konno  35.00;  M.  lizuka  20.00;  Mrs.  Shim 

20.00  75.00 

July— I.  Konno  35.00;  M.  lizuka  20.00;  Mrs.  Shim 

20.00   75.00 

August— I.  Konno  35.00;  M.  lizuka  20.00;  Mrs. 

Shim  20.00  75.00 

September— I.  Konno  35.00;  M.  lizuka  20.00;  Mrs. 

Shim  20.00  75.00 

October— I.  Konno  35.00;  M.  lizuka  20.00;  Mrs. 

Shim  20.00  75.00 

November— I.  Konno  35.00;  M.  lizuka  20.00;  Mrs. 

Shim  20.00  75.00 

December— I.  Konno  35.00;  M.  lizuka  20.00;  Mrs. 

Shim  20.00  75.00       900.00 
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Year,  1944 

January— I.  Konno  35.00;  M.  lizuka  20.00;  Mrs. 

Shim  20.00  $  75.00 

February— I.  Konno  35.00;  M.  lizuka  20.00;  Mrs. 

Shim  20.00  75.00 

March— I.  Konno  35.00;   M.  lizuka  20.00;   Mrs. 

Shim  20.00  75.00 

April— I.   Konno   35.00;    M.   lizuka   20.00;    Mrs. 

Shim  20.00  75.00 

May— I.  Konno  35.00;  M.  lizuka  20.00;  Mrs.  Shim 

20.00  75.00 

June— I.  Konno  35.00;  M.  lizuka  20.00;  Mrs.  Shim 

20.00  75.00 

July— I.  Konno  35.00;  M.  lizuka  20.00;  Mrs.  Shim 

20.00   75.00 

August— I.  Konno  35.00;  M.  lizuka  20.00;  Mrs. 

i|  Shim  20.00  75.00 

September— I.  Konno  35.00;  M.  lizuka  20.00:  B. 

Enayoda  20.00  75.00 

October— I.   Konno   35.00;    M.   lizuka   20.00;    B. 

Enayoda  20.00  75.00 

[    November— I.  Konno  35.00;  M.  lizuka  20.00;  B. 

Enayoda  20.00  75.00 

December— I.  Konno  35.00;  M.  lizuka  20.00;  B. 

Enayoda  20.00  75.00       900.00 


Year,  1945 

January— I.   Konno   35.00;    M.    lizuka   20.00;    B. 

Enayoda  20.00  $  75.00 

February— I.  Konno  35.00;   M.  lizuka  20.00;   B. 

Enayoda  20.00  75.00 

March— I.  Konno  35.00;  M.  lizuka  20.00;  B.  Ena- 
yoda 20.00 75.00 

April— I.  Konno  35.00;  M.  lizuka  20.00;  B.  Ena- 
yoda 20.00 75.00 

May— I.  Konno  35.00;  M.  lizuka  20.00;  B.  Ena- 
yoda 20.00 75.00 

June— I.  Konno  35.00;  M.  lizuka  20.00;  B.  Ena- 
yoda 20.00 75.00 
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Year  1945 — (Continued) 

July— I.  Konno  35.00;  M.  lizuka  20.00;  B.  Ena- 

yoda  20.00 75.00 

August— I.  Konno  35.00;  M.  lizuka  20.00;  B.  Ena- 

yoda  20.00 75.00 

September— I.  Konno  35.00;  M.  lizuka  20.00;  B. 

Enayoda  20.00  75.00 

October— I.   Konno   35.00;   M.   lizuka   20.00;    B. 

Enayoda  20.00  75.00 

November— I.  Konno  35.00;  Kaneshiro  20.00;  B. 

Enayoda  20.00  75.00 

December— I.  Konno  35.00;  Kaneshiro  20.00;  B. 

Enayoda  20.00  75.00       900.00 


Year,  1946 

January — I.   Konno   35.00;    Kaneshiro   20.00;    B. 

Enayoda  20.00  $  75.00 

February— I.  Konno  35.00;   Kaneshiro  20.00;  B. 

Enayoda  20.00  75.00 

March— I.  Konno  35.00;  Kaneshiro  20.00;  B.  Ena- 
yoda 20.00 75.00 

April— I.  Konno  35.00;  Kaneshiro  20.00;  B.  Ena- 
yoda 20.00 75.00 

May— I.  Konno  35.00;  Kaneshiro  20.00;  B.  Ena- 
yoda 20.00 75.00 

June— I.  Konno  35.00;  Kaneshiro  20.00;  B.  Ena- 
yoda 20.00 75.00 

July— I.  Konno  35.00;  Kaneshiro  20.00;  B.  Ena- 
yoda 20.00 75.00 

August — I.  Konno  35.00;  Kaneshiro  20.00;  B.  Ena- 
yoda 20.00 75.00 

September — I.  Konno  35.00;  Kaneshiro  20.00;  B. 

Enayoda  20.00  75.00 

October— I.   Konno    35.00;    Kaneshiro   20.00;    B. 

Enayoda  20.00  75.00 

November— I.  Konno  35.00;  Kaneshiro  20.00;  B. 

Enayoda  20.00  75.00 

December — I.  Konno  35.00;  Kaneshiro  20.00;  B. 

Enayoda  20.00  75.00       900.00 
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Year,  1947 

January — G.  Kaneshiro  20.00;  B.  Enayoda  20.00; 

I.  Konno  35.00 S  75.00 

February— G.  Kaneshiro  20.00;  B.  Enayoda  20.00; 

I.  Konno  35.00 75.00 

March— G.  Kaneshiro  20.00 ;  Pedro  Taberas  20.00 ;     40.00 

April— G.  Kaneshiro  20.00;  I.  Konno  70.00;  Pe- 
dro Taberas  20.00  110.00 

May— G.  Kaneshiro  20.00;  I.  Konno  35.00;  Pedro 

Taberas  20.00  75.00 

June— G.  Kaneshiro  20.00;  I.  Konno  35.00;  Pedro 

Taberas  20.00  75.00 

July— G.  Kaneshiro  20.00;  I.  Konno  35.00;  Pedro 

Taberas  20.00  75.00 

August— G.  Kaneshiro  20.00;  I.  Konno  35.00  Pe- 
dro Taberas  20.00 75.00 

September — G.  Kaneshiro  20.00;  I.  Konno  35.00; 

Pedro  Taberas  20.00  75.00       675.00 


KANEICHI  Nil 
Waipahu,  Oahu,  T.  H. 

Rental  Expenses  from  July,  1941,  to  December,  1946 

Year,  1941 

July— Water  S  5.00 

August— Water  5.00 

September — Water  5.00 

October— Water   5.00 

November — Water   5.00 

December— Water 5.00         30.00 


Year,  1942 

•  j  January— Water  Bill  —  Mrs.  Shim S  2.50 

;  February — Water  and  Repair  pipe 9.30 

]  March — Water  and  roofing  cement 6.75 

'  April — Water,  elec.  wire,  repair  roof 42.95 

j  May— Water  2.50 

j  June— Water  2.50 

■  July — Water,  tax,  repair  screen 28.50 
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Year,  1942— (Continued) 

August — Water  and  repairs 3.95 

September — Water 2.50 

October— Water   2.50 

November — Water   2.50 

December — Water  and  repairs  38.44       144.89 


Year,  1943 

January — New  water  meter  and  repair  water  pipe..$  31.00 

February  None 

March— Pipe  work 26.75 

April  None 

May^ — Roof  paper  and  roof  repairs 51.30 

June — Repair  roof  and  carpenter  labor 15.00 

July — Repair  kitchen  and  clean  yard 28.65 

August — Cesspool  work 135.60 

September — Cesspool  plumbing  work  75.10 

October— Repair  toilet 5.00 

November — Washing  house;  repair  water  pipe 3.00 

December   None       371.40 

Year,  1944 

January — Bought  one  flat  iron,  repair  kitchen $     2.95 

February — Repair  toilet,  pipe  and  cement  work...  34.45 

March — -Bought  one  sickle  for  yard 1.00 

April — Repaired  water  pipe  3.05 

May — Repaired  water  pipe  7.00 

June — Repaired  screen  wire  8.50 

July — Repaired  fence 15.00 

August — Cleaned  yard,  labor  10.00 

September — Repaired  toilet,  pipe  and  cement  work  42.35 

October  None 

November  None 

December   None       124.30  {| 

Year,  1945 

January  S  None 

February  None 

March — Repaired  electric  wire 30.95 
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Year,  1945 — (Continued) 

April  None 

May  None 

June None 

July — Repaired  toilet 14.98 

August None 

September None 

October  None 

November  None 

December   None         45.93 

Year,  1946 

January  S  None 

February— Repaired  sewer  pipe  12.50 

March  None 

April— Cut  tree,  labor  20.00 

May — Cement  work,  repaired  steps 35.00 

June — Repaired  sewer  pipe 25.90  ' 

July  None 

August None 

September None 

October  None 

November  None 

December   None         93.40 


TAXES  PAID  FOR  KANEICHI  Nil 
Year,  1941 

Gross  Income  Tax $     6.08 

Real  Property  Tax  58.64         64.72 

Year,  1942 

Gross  Income  Tax $  12.69 

Real  Property  Tax  57.63         70.32 

Year,  1943 

Gross  Income  Tax $  13.50 

Real  Property  Tax  59.14 

Federal  Income  Tax  (1/3  of  $41.28) 13.76         86.40 
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Year,  1944 

Gross  Income  Tax $  13.50 

Real  Property  Tax  53.09 

Federal  Income  Tax  (1/3  of  $414.32) 138.11 

Territory  Income  Tax  (1/3  of  $1.97) 66       205.36 

Year,  1945 

Gross  Income  Tax $  13.50 

Real  Property  Tax  52.64 

Federal  Income  Tax  (1/3  of  $1020.58) 340.19 

Territory  Income  Tax  (1/3  of  $45.14) 15.05       421.38 

Year,  1946 

Gross  Income  Tax $  13.50 

Real  Property  Tax  51.25 

Federal  Income  Tax  (1/3  of  $911.93) 303.98 

Territory  Income  Tax  (1/3  of  $57.34) 19.11       387.84 

Year,  1947 

Gross  Income  Tax $  12.38 

Real  Property  Tax  35.33 

Federal  Income  Tax  (1/3  of  $760.50) 253.50 

Territory  Income  Tax  (1/3  of  $29.52) 9.84       311.05 
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[Shiro  Kashiwa  Letterhead] 

March  25,  1948 

[Stamp] :  Alien  Property  Custodian,  Honolulu, 
Mar.  26,  1948.  Received. 

Mr.  James  G.  Ha.mmond,  Office  of  Alien  Property, 
Bethel  &  Merchant  Streets,  Honolulu,  T.  H. 

Re  Nii  Rental 

Dear  Sir: 

Receipt  of  your  letter  dated  March  22,  1948,  is 
hereby  acknowledged. 

AVe  have  statements  for  rental  collected  and  ex- 
penses paid  from  July,  1941,  but  since  your  demand 
goes  back  to  1933  it  will  take  some  time  before  I  can 
furnish  you  the  information  required. 

Yours  very  truly, 

/s/  SHIRO  KASHIWA. 


[Endorsed]:  No.  12212.  United  States  Court  of 

1   Appeals  for  the  Ninth  Circuit.  Shoso  Nii,  Appellant, 

vs.  Tom  C.  Clark,  Attorney  General  as  Successor  to 

the  Alien  Property  Custodian,  Appellee.  Transcript 

of  Record.  Appeal  from  the  United  States  District 

I  Court  for  the  Territory  of  Hawaii. 

Filed  March  28, 1949. 

/s/  PAUL  P.  O'BRIEN, 
j  Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
For  the  Ninth  Circuit 

No.  12212 
SHOSO  NII, 

Plaintiff- Appellant, 

YS. 

TOM  C.  CLARK,  Attorney  General  as  Successor  to 
the  Alien  Property  Custodian, 

Defendant- Appellee. 

STATEMENT  OF  POINTS 

Comes  now  Shoso  Nii,  Plaintiff- Appellant  in  the 
above-entitled  cause,  and  states  that  he  intends  to 
rely  on  the  following  points  in  his  appeal  to  this 
Court : 

1.  The  Court  erred  in  holding  that  the  Plaintiff - 
Appellant  failed  to  prove  his  interest  in  the  vested 
properties  by  a  preponderance  of  credible  evidence  in 
that  Plaintiff- Appellant  proved  his  interest  in  the 
j)roperties  by  credible  undisputed  evidence  far  in 
excess  of  the  requirement  of  preponderance  of  evi- 
dence. 

2.  The  Court  erred  in  holding  that  even  if  Plain- 
tiff*-Appellant  established  his  claim  of  equitable  title 
in  and  to  the  properties  in  dispute,  the  Plaintiff- 
Appellant  would  still  not  be  able  to  recover  because 
the  Attorney  General  as  Successor  to  the  Alien  Prop- 
erty Custodian  was  entitled  to  rely  upon  the  record 
title  in  the  same  manner  and  to  the  same  extent  as 
a  bona  fide  purchaser  would  have  been  in  that: 

(a)  The  manner  and  form  by  which  the  said  At- 
torney General  as  Successor  to  the  Alien  Property 
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Custodian  obtained  his  title  to  properties  did  not 
make  him  a  bona  fide  purchaser  or  a  person  of  equiva- 
lent status  thereto. 

(b)  That  the  undisputed  evidence  showed  that 
actual  possession  by  tenants  of  Shoso  Nii,  Plaintiff- 
Appellant,  was  notice  enough  to  the  Alien  Property 
Custodian  to  prevent  him  from  having  the  status  of 
a  bona  fide  purchaser. 

3.  The  Court  erred  in  holding-  that  the  Attorney 
General  of  the  United  States  as  Successor  to  the  Alien 
Property  Custodian  was  entitled  to  judgment  on  the 
counterclaim  and  ordering  the  Plaintiff- Appellant 
to  account  under  said  counterclaim  to  the  said  At- 
torney General  all  of  the  net  income  from  the  real 
property  vested  under  Vesting  Order  No.  9777  for 
the  period  May  1,  1935,  to  and  including  October  1, 
1947,  in  that  by  proof  far  in  excess  of  the  require- 
ment of  preponderance  of  credible  evidence,  Plain- 
tiff-Appellant proved  that  the  real  property  in  ques- 
tion out  of  which  the  rentals  arose  was  given  to  the 
Plaintiff -Appellant,  Shoso  Nii,  on  or  about  May, 
1935,  by  his  father,  Kaneichi  Nii,  and  between  May 
1, 1935,  to  and  including  October  1, 1947,  the  property 
out  of  which  the  rentals  were  collected  was  that  of 
Shoso  Nii,  the  Plaintiff- Appellant,  solely. 

4.  The  Court  erred  in  entering  the  order  under 
Section  17  U.S.C.A.  Title  50  directing  the  Plaintiff- 
Appellant,  Shoso  Nii,  to  pay  to  the  Attorney  General 
of  the  United  States  as  Successor  to  the  Alien  Prop- 
erty Custodian  the  sum  of  $3,169.01  pursuant  to  the 
Turnover  Directive  in  that  at  the  time  said  order  was 
issued  the  Court  had  no  jurisdiction  to  issue  such 
a  summary  order,  when  the  Court  refused  to  grant 
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the  motion  under  Section  17  U.S.C.A.  Title  50  and 
went  ahead  with  the  hearing  of  the  case  on  its  merits 
it  lost  its  jurisdiction  to  order  any  payments  under 
the  said  motion  under  said  Section  17  U.S.C.A.  Title 
50. 

5.  The  Coui*t  erred  in  entering  the  order  under 
Section  17  U.S.C.A.  Title  50  directing  the  Plaintiff- 
Appellant,  Shoso  Nii,  to  account  for  and  pay  over 
to  the  Attorney  General  the  net  income  from  the 
vested  property  for  the  period  from  May  1,  1935,  to 
and  including  July  1,  1941,  in  that  the  Court  at  the 
time  said  order  was  issued  had  no  jurisdiction  to 
enter  such  a  summary  order  the  Court  having  once 
refused  the  motion  under  said  Section  17  U.S.C.A. 
Title  50  and  having  gone  ahead  with  the  hearing  on 
the  merits  of  the  case  and  further  under  Section  17 
U.S.C.A.  Title  50  the  order,  if  any,  must  be  for  a 
sum  certain  and  a  debt  in  "prae  senti". 

6.  That  the  Court  erred  in  deciding  the  case 
against  the  Plaintiff- Appellant  and  in  favor  of  the 
defendant  in  spite  of  the  oa  erwhelming  testimony 
adduced  by  the  Plaintiff-Appellant  in  his  favor  ]\v 
the  Court's  meticulous  and  undue  emphasis  on  the 
evidence  by  deposition  of  Kaneichi  Nii  wherein  de- 
ponent stated,  ' '  I  made  a  power  of  attorney  to  Shoso 
Nii  in  Kobe  about  December,  1935,  to  dispose  of 
my  properties  in  Hawaii''   (emphasis  ours)   when 

such   reference   to   ' '  my   properties ' '   was   entirely 

proper  in  that  as  far  as  the  bare  legal  title  was 
concerned  it  still  Avas  Kaneichi  Nii's,  the  deponent; 
that  the  said  statement  Avas  the  only  evidence  against 
the  entire  evidence  for  the  Plaintiff- Appellant  in  the 
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entire  case  and  Plaintiff- Appellant  clearly  proved 
his  case  hj  a  preponderance  of  evidence. 

7.  That  the  Court  erred  in  holding  upon  the  evi- 
dence adduced  that  Plaintiff'- Appellant  did  not  ac- 
quire title  to  the  parcels  in  dispute  by  way  of  adverse 

possession. 

8.  That  the  Court  erred  in  refusing*  to  make  the 
following  findings  of  fact: 

(a)  That  from  the  time  Kaneichi  Nii  left  for 
Japan  in  1935  up  to  the  effective  date  of  the  Vesting 
Order,  Shoso  Nii  collected  as  his  own  all  rentals 
from  the  property  in  dispute ;  that  Shoso  Nii  paid  to 
the  Territory  of  Haw^aii  in  Shoso  Mi's  name  gross 
income  taxes  on  the  gross  rental  derived  from  the 
premises;  that  Shoso  Nii  paid  to  the  Territory  of 
Hawaii  in  Shoso  Nil's  name  net  income  taxes  due  to 
the  Territory  of  Hawaii  for  the  rental  collected; 
that  Shoso  Nii  paid  to  the  United  States  of  America 
through  the  Bureau  of  Internal  Revenue  net  income 
taxes  in  the  name  of  Shoso  Nii  on  the  rentals  col- 
lected; that  Shoso  Nii  paid  for  all  expenses  of  up- 
keep of  the  property;  that  between  June,  1941,  to 
the  date  of  the  Vesting  Order  above  mentioned  Shoso 
Nii  acted  under  and  through  his  attorney-in-fact 
Katsutoshi  Mikami  who  held  a  duly  executed  and 
recorded  power  of  attorney  signed  by  Shoso  Nii  which 
is  in  evidence  in  this  cause ; 

(b)  That  during  Shoso  Nil's  visit  to  Japan  in  1941 
he  was  unable  to  return  to  Hawaii  because  of  the 
intervening  w^ar;  that  he  returned  to  Hawaii  on 
November  8, 1947 ;  that  during  said  period  June,  1941, 
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to  November  8,  1947,  he  was  a  resident  of  the  Terri- 
tory of  Hawaii ;  that  at  the  time  of  filing  of  this  suit 
Shoso  Mi  was  a  resident  of  the  Territory  of  Hawaii ; 

(c)  That  Plaintiff -Appellant,  Shoso  Mi,  on  or 
about  1928  graduated  from  the  eighth  grade  of  Wai- 
pahu  Elementary  School  and  made  application  for 
registration  at  the  Kalakaua  Junior  High  School  in 
Honolulu;  that  he  was  accepted  for  enrollment  by 
the  said  Kalakaua  Junior  High  School ;  that  he  did 
not  continue  his  studies  there  but  instead  helped 
Kaneichi  Nii,  his  father,  at  said  Kaneichi  Mi's  store ; 
that  said  Kaneichi  Ni  at  said  time  and  repeatedly 
thereafter  promised  Shoso  Mi  all  of  said  Kaneichi 
Nil's  property  in  Hawaii  at  the  time  of  said  Kane- 
ichi Mi's  death  or  if  said  Kaneichi  Nii  left  for  Japan 
if  Shoso  Nii  left  school  and  helped  at  the  said  store ; 
that  the  fact  that  there  was  such  an  agreement  is 
corroborated  by  the  testimony  of  Mr.  Ikinaga  and  by 
the  evidence  of  written  entries  made  in  the  books  of 
the  Waipahu  Garage,  Ltd.,  a  corporation  in  which 
Kaneichi  Nii  was  a  record  stockliolder  up  to  1939 
showing  that  in  spite  of  the  fact  that  Kaneichi  Nii 
remained  the  record  stockholder,  Shoso  Nii  received 
dividends  in  the  name  of  Shoso  Nii  up  to  the  time 
of  the  change  of  the  stock  record ;  that  said  Shoso  Nii 
relied  on  said  promise  and  gave  up  going  to  school 
and  without  any  wages  put  in  long  hours  of  work 
every  day  including  Sundays  helping  at  the  Kaneichi 
Mi's  store  up  to  January  2,  1933; 

(d)  That  as  of  January  2,  1933,  Kaneichi  Nii,  the 
father,  desired  to  partially  and  prematurely  execute 
the  aforementioned  promise  and  made  a  gift  of  the 
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father's  store  located  at  Waipahu  to  Slioso  Mi;  that 
Kaneichi  Nii  made,  executed  and  delivered  a  Bill 
of  Sale  which  was  duly  recorded,  and  effectively  made 
a  gift  of  said  store  to  said  son;  that  l^ank  accounts 
in  the  name  of  the  father  at  the  Waipahu  Brancli  of 
the  Bank  of  Hawaii  were  also  transferred  to  the  son 
when  the  Bill  of  Sale  was  made ; 

(e)  That  on  the  17th  day  of  December,  1932,  said 
Kaneichi  Mi  made  and  signed  a  document  purport- 
ing to  be  a  will  in  accordance  with  the  promise  afore- 
mentioned in  subparagraph  (c)  bequeathing  all  of 
his  properties,  both  real  and  personal,  to  the  Plain- 
tiff-Appellant ; 

(f)  That  Plaintiff- Appellant  in  reliance  on  the 
promise  aforementioned  in  subparagraph  (c)  built 
two  (2)  two-bedroom  houses  on  the  premises  in  dis- 
pute and  a  substantial  stonewall  to  keep  the  water 
of  the  Waipahu  River  from  flooding  the  premises 
at  the  total  expense  to  him  of  about  $3,000.00 ; 

(g)  That  in  1938  the  Plaintiff- Appellant  negoti- 
ated for  the  purchase  of  the  second  and  smaller  par- 
cel of  real  estate  which  is  part  of  the  property  in- 
volved in  this  proceeding  and  serves  as  a  right  of 
way  to  the  larger  parcel  in  dispute ;  that  the  Plain- 
tiff-Appellant was  able  to  direct  the  form  and  in 
whose  name  this  deed  was  to  be  executed;  that  the 
Plaintiff- Appellant  caused  title  to  the  second  parcel 
of  real  estate  to  be  taken  in  the  name  of  his  father, 
Kaneichi  Nii,  because  the  right  of  way  was  to  be  ay)- 
purtenant  to  the  main  parcel ;  that  Plaintiff- Appel- 
lant at  that  time  knew  that  title  to  the  larger  parcel 
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of  real  estate  was  in  the  name  of  his  father,  Kaneichi 
Nii ;  that  the  entire  consideration  for  the  small  parcel 
was  jjaid  by  Shoso  Nii ; 

(h)  That  subsequent  to  May,  1935,  up  to  the  date 
of  the  Vesting  Order,  Plaintiff- Appellant  had  pos- 
session of  the  premises  in  dispute ;  his  tenants  lived 
on  the  premises  in  dispute; 

(i)  That  for  more  than  ten  (10)  years  continu- 
ously and  without  interruption  Plaintiff- Appellant 
had  the  open,  exclusive,  adverse  and  continuous  pos- 
session of  the  premises  in  dispute; 

(j)  That  in  1935  just  before  Kaneichi  Mi's  de- 
parture to  Japan  said  Kaneichi  Nii  orally  told  Shoso 
Nii  he  did  give  all  of  his  properties  to  the  Plaintiff- 
Appellant  ;  that  said  gift  was  in  accordance  with  the 
promise  aforementioned  in  subparagraph  (c) ; 

(k)  That  Plaintiff- Appellant's  father  had  to  leave 
for  Japan  in  1935  sooner  than  he  had  expected  rather 
suddenly  because  of  the  sudden  aggravation  of  the 
illness  of  his  daughter  who  was  then  ill  in  Japan; 
that  the  fact  that  she  was  ill  is  well  established  by 
the  testimony  of  her  husband  Jinichi  Tsumoto ; 

(1)  That  because  Kaneichi  Nii  had  to  depart  sud- 
denly for  Japan  in  1935,  no  deed  of  any  nature  what- 
soever was  executed  by  Kaneichi  Nii ;  that  there  was 
another  parcel  of  property  in  Waipahu  which  re- 
mained in  the  name  of  Kaneichi  Nii  close  to  the 
l^roperty  in  dispute ;  that  in  1940  Shoso  Nii  sold  this 
property  to  Attorney  Oliver  Kinney  and  kept  for 
himself  the  consideration  paid  by  said  Attorney 
Oliver  Kinney. 
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9.  That  the  Court  erred  in  refusing  at  the  end  of 
the  case  to  permit  the  Plaintiff- Appellant  to  file  his 
amended  complaint  to  amend  his  complaint  to  meet 
the  proof  in  the  case. 

Dated  at  Honoluhi,  T.  H.,  this  21st  day  of  March, 
A.I).  1949. 

SHOSO  Nil, 
Plaintiff- Appellant, 

By   /s/  SHIRO  KASHIWA, 

Attorney  for  Plaintiff-Appellant. 

(Acknowledgment  of  Service.) 

[Endorsed] :  Filed  Mar.  28, 1949.  Paul  P.  O'Brien, 

Clerk. 


[Title  of  U.  S.  Court  of  Appeals  and  Cause.] 

DESIGNATION  OF  RECORD 

Comes  now  Shoso  Nii,  Plaintiff- Appellant  in  the 
ahove-entitled  cause,  and  hereby  designates  the  fol- 
lowing parts  of  the  record  as  necessaiy  in  the  con- 
sideration of  the  points  on  which  he  intends  to  rely 
on  appeal  and  requests  that  the  following  he  printed 
as  provided  by  the  rules : 

1.  Complaint  of  Plaintiff-Appellant,  Summons, 
and  Officer's  Return  on  Service  of  Writ. 

2.  Defendant- Appellee's  Answer  and  Counter 
Claim. 

3.  Plaintiff-Appellant's  Answer  to  Counter  Claim. 

4.  Appearance  of  Counsel,  Leon  JNI.  Gross. 

5.  Petition  of  the  Attorney  General  of  the  United 


494  Shoso  Nii  vs. 

States  pursuant  to  Section  17  of  the  Trading  with 
the  Enemy  Act  as  amended. 

6.  Answer  to  Petition  of  Attorney  General  under 
Section  17. 

7.  Oral  Decision  of  the  Court  on  Petition  of  the 
Attorney  General  of  the- United  States  for  the  Entry 
of  an  Order  under  Section  17  of  the  Trading  with 
the  Enemy  Act,  as  amended,  Directing  Shoso  Mi  to 
Turn  Over  forthwith  the  Property  Vested  under 
Vesting  Order  No.  9777. 

8.  Plaintiff-Appellant's  Motion  for  Leave  to  File 
Amended  Complaint  and  Amended  Complaint. 

9.  Plaintiff- Afjpellant's  Motion  for  Findings  of 
Fact. 

10.  Findings  of  Fact  by  the  Court  after  a  Trial  of 
the  Issues. 

11.  Conclusions  of  Law. 

12.  Opinion. 

13.  Judgment  Order. 

14.  Order  Directing  Account  and  Payment  under 
Section  17,  Title  50,  U.S.C.A.,  as  amended. 

15.  The  following  Exhibits:  Plaintiff- Appellant's 
A-1 — Notice  of  Claim ;  A-2 — Reply  Alien  Property 

Custodian ;  B — Deposition,  Kaneichi  Nii ;  C — Power 
of  Attorney— S.  Nii  to  K.  Mikami ;  D-1  to  D-10,  inch 
Income  Tax  Returns  Year  1938  to  1947,  inclusive; 
E-1 — Registration  Certificate,  Selective  Service ;  E-2 
— Permit  to  Leave,  Selective  Service;  F — Deed,  T. 
Ota  to  K.  Nii;  G— Bill  of  Sale,  K.  Nii  to  Shoso  Nii; 
H— Deed,  T.  Ota  to  K.  Nii ;  I— Power  of  Attorney, 
K.  Nii  to  Shoso  Nii;  J — Power  of  Attorney,  Saku 
Nii  to  Shoso  Nii;  K— Vesting  Order  No.  9777;  L— 
Sketch  Location  of  Proper t}^ ;  M —  Blue  Print  Pro])- 
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erty;  N — Photostat,  Dividend  Payment;  O — Photo- 
stat, Endorsements  of  Stockbook,  Waipahu  Garage, 
Ltd.;  P— Will,  Kaneichi  Nii. 

Defendant-Appellee's:  No.  1 — Certificate  of  Title; 
No.  2-A  to  2-M,  inck.  Tax  Bills  Real  Property;  No. 
3- A— Letter,  10-27-47,  K.  Mikami  to  Alien  Property 
Custodian;  No.  3-B— Letter,  12-3-47,  S.  Kashiwa  to 
James  Hammond,  O.A.P. ;  No.  3-C— Letter,  2-11-48, 
K.  Mikami  to  O.A.P. ;  No.  3-D— Letter,  3-31-48,  K. 
Mikami  to  O.A.P.;  No.  3-E— Letter,  3-26-48,  S. 
Kashiwa  to  James  Hammond,  O.A.P. 

16.  Notice  of  Appeal. 

17.  Cost  and  Supersedeas  Bond  and  Approval  of 
Bond. 

18.  Order  Staying  Judgment  Order  and  Staying 
Order  Directing  Accounting  and  Payment  under 
Section  17,  Title  50,  U.S.C.A.,  as  amended. 

19.  This  Designation  of  Record. 

20.  Entire  Transcript  of  Evidence  on  trial  and 
hearing  on  merits  of  cause. 

Dated  at  Honolulu,  T.  H.,  this  21st  day  of  March, 
A.D.  1949. 

SHOSO  Nil, 

Plaintiff- Appellant, 

By   /s/  SHIRO  KASHIWA, 

Attorney  for  Plaintiff- Appellant. 

(Acknowledgment  of  Service.) 

[Endorsed] :  Filed  Mar.  28, 1949.  Paul  P.  O'Brien, 
Clerk. 
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[Title  of  U.  S.  Court  of  Appeals  and  Cause.] 

DESIGNATION  OF  RECORD  ON  APPEAL 
BY  APPELLEE 

The  appellee  designates  the  following  portions  of 
the  record,  proceedings  and  evidence  to  be  contained 
in  the  record  on  appeal  in  this  action,  in  addition 
to  the  portions  of  the  record,  proceedings  and  evi- 
dence heretofore  designated  by  Plaintiff-Appellant 
in  his  Designation  filed  March  28,  1949: 

1.  Motion  for  issuance  of  commission  to  take  depo- 
sition, Notice  of  Motion,  Affidavit  of  Shiro  Kashiwa, 
filed  May  11,  1948 ; 

2.  Order  of  Motion  for  Issuance  of  Commission 
to  Take  Deposition,  filed  May  13,  1948 ; 

3.  Copy  of  deposition  of  Kaneichi  Nii,  etc.,  filed 
May  21,  1948; 

4.  Copy  of  Commission,  filed  May  21,  1948; 

5.  Stipulation  and  Order  for  Pre-trial  Examina- 
tion of  Shoso  Nii  and  Stipulation  for  extension  of 
time  for  filing  cross-interrogatories  on  behalf  of  De- 
fendant Tom  C.  Clark,  etc.,  filed  July  21,  1948; 

6.  Notice  of  motion  for  Summar}^  Judgment,  filed 
August  18, 1948; 

7.  Motion  to  Strike  Affidavit  of  Leon  R.  Gross  and 
Notice,  etc.,  filed  August  23,  1948; 

8.  Motion  for  Summary  Judgment  and  Affidavit 
of  Leon  R.  Gross  in  support  of  Motion  for  Summary 
Judgment,  filed  August  24,  1948; 

9.  Affidavits  of  Albert  K.  Makinney  and  Mark 
N.  Huckestein,  filed  August  30,  1948; 

10.  Motion  to  Strike  Affidavits,  filed  Septeml^er  3, 
1948; 
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11.  Request  for  Admission  of  Genuineness  of 
Documents  and  Request  for  Admission  of  Facts  pur- 
suant to  Rule  36  of  the  C.R.O.P.,  filed  Septem])er  9, 
1948; 

12.  Affidavit  of  T.  Ota  in  support  of  Motion  for 
Summary  Judgment,  filed  Septem])er  10,  1948; 

13.  Admission  of  Facts  and  of  Genuineness  of 
Documents,  filed  September  13,  1948; 

14.  Counter  Affidavit  of  Slioso  Nii  in  Answer  of 
Affidavit  of  T.  Ota,  filed  in  support  of  the  motion  for 
Summary  Judgment,  filed  September  14,  1948 ; 

15.  Amended  Order  and  Rule  to  Show  Cause,  filed 
October  28,  1948; 

16.  Marshal's  returns,  filed  October  28,  1948; 

17.  Motion  to  reopen  case  to  take  additional  testi- 
mony, filed  December  9,  1948; 

18.  Memorandum  of  Tom  C.  Clark,  filed  Decem- 
ber 13, 1948; 

19.  A  copy  of  this  Designation  of  Additional  Parts 
of  the  Record  by  Appellee. 

Dated  at  Honolulu,  T.  H.,  this  11th  day  of  April, 
A.D.  1949. 

TOM  C.  CLARK, 

Attorney  General  of  the  United  States,  as  Successor 
to  the  Alien  Property  Custodian,  Appellee. 

By    /s/  RAY  J.  O'BRIEN, 

United  States  Attorney. 

/s/  HOWARD  K.  HODDICK, 
Assistant  U.  S.  Attorney. 

/s/  LEON  R.  GROSS, 
Attorney. 
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All  by: 

/s/  ROBERT  B.  McMILLAN, 
Assistant  United  States  Attorney,  Northern  District 
of  California. 

[Endorsed] :  Filed  April  11, 1949.  Paul  P.  O'Brien, 
Clerk. 
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Tom   C.  Clark,  Attorney  General  as 

Successor    to    the    Alien    Property 

Custodian, 

Appellee. 


Upon  Appeal  from  the  District  Court  of  the  United  States 
for  the  Territory  of  Hawaii. 

BRIEF  FOR  SHOSO  Nil,  APPELLANT. 


JURISDICTIONAL  STATEMENT. 
This  is  an  action  by  the  appellant  against  the 
Attorney  General  of  the  United  States  as  successor 
'to  the  Alien  Property  Custodian  involving  the  return 
of  certain  parcels  of  real  property  situated  in  the 
Territory  of  Hawaii  brought  under  the  Trading  with 
the  Enemy  Act,  as  amended,  50  USCA  Sec.  9(a)  and 
;also  for  ancillary  equitable  relief  arising  out  of  the 
same  matter  in  conjunction  therewith.    (Tr.  pp.  2-19.) 

]    The  Attorney  General  replied  and  in  conjunction 
therewith  filed  on  May  3,  1948  a  counterclaim  under 


Section  24(1)  of  the  Judicial  Code  (28  USC  Sec. 
41(1))  and  Section  17  of  the  Trading  with  the  Enemy 
Act,  as  amended  (50  USC  App.  Sec.  17).  (Tr.  pp. 
20-25.) 

On  May  6,  1948,  the  appellant  filed  his  answer  to  the 
counterclaim.    (Tr.  p.  26.) 

On  August  23,  1948,  the  appellee  initiated  a  motion 
for  summary  judgment  (Tr.  p.  40)  which  was  denied. 

On  September  9,  1948,  the  appellee  requested  cer- 
tain admissions  of  facts  (Tr.  pp.  84-92)  and  certain 
facts  were  admitted  by  the  appellant.  (Tr.  pp.  93-94.) 

On  October  26,  1948,  the  appellee  filed  a  petition  to 
have  the  appellant  turn  over  summarily  to  the  appellee 
$3,169.01  held  by  the  appellant  in  accordance  with  the 
^'Turnover  Directive"  mentioned  in  said  petition. 
(Tr.  pp.  98-105.)  Upon  a  hearing  thereon  the  Coui-t 
on  November  19,  1948,  refused  the  petition  for  sum- 
mary order.   (Tr.  pp.  107-110.) 

On  November  29,  1948,  and  thereafter  a  trial  was 
held  on  the  merits  and  "Findings  of  Facts",  and 
"Conclusions  of  Law"  by  the  'Court  were  filed  on 
January  26,  1949.  An  "Opinion"  was  also  filed  on 
January  26,  1949.    (Tr.  pp.  145-157.) 

On  January  26,  1949,  a  judgment  order  against  the 
appellant  and  for  the  appellee  was  entered  on  the 
petition  of  the  appellant  and  on  the  counterclaim  the 
Court  entered  an  appropriate  order  in  favor  of  the 
appellee.  (Tr.  pp.  158-159.)  Also  on  said  January  26, 
1949,  an  "Order  Directing  Accounting  and  Pa\anen1 
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under  Section  17,  Title  50  USCA  as  Amended"  was 
entered  against  the  appellant.   (Tr.  pp.  160-161.) 

On  February  23,  1949,  the  appellant  filed  his  notice 
of  appeal. 

The  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  has  jurisdiction  upon  appeal  to  review 
[the  "Judgment  Order"  and  "Order  Directing  Ac- 
!  counting  and  Payment  under  Section  17,  Title  50 
lUSCA  as  amended"  by  virtue  of  the  provisions  of 
jSection  128(a)  of  the  Judicial  'Code,  as  amended 
JFebruary  13,  1925,  effective  May  13,  1925.  (43  Stat. 
JL.  936,  28  USCA  Sec.  225.) 


,  STATEMENT  OF  THE  CASE. 

I  Shoso  Mi,  the  appellant,  was  bom  on  January  13, 
1914,  at  Waipahu,  Oahu,  and  is  a  citizen  of  the  United 
fStates  (Tr.  pp.  242,  292)  residing  at  Waipahu,  Oahu, 
[Territory  of  Hawaii.  He  took  a  trip  to  Japan  in  the 
jrear  1921  and  returned  to  the  United  States  in  1923. 
I^Tr.  p.  292.)  He  was  married  at  the  age  of  21.  (Tr. 
b.  293.)  In  June  of  1941,  he  again  took  a  trip  to 
Tapan  (Tr.  p.  293)  to  visit  his  father  in  Japan  who 
ivas  then  very  ill.  (Tr.  p.  295.)  At  the  time  of  leaving 
in  1941  he  had  been  registered  under  the  United 
'States  Selective  Service  Act  (Tr.  pp.  294,  443)  and 
'eceived  a  special  permit  to  leave  the  United  States 
['or  a  period  of  five  months.  (Tr.  pp.  295,  444.)  He 
returned  from  Japan  on  November  8,  1947.  He  was 
iot  able  to  return  because  there  was  no  transportation 


(Tr.  p.  296)  although  he  made  attempts  to  get  trans- 
portation back  by  seeing  the  American  Consul  at 
Kobe,  Japan.  (Tr.  p.  296.) 

The  appellant's  father  is  Kaneichi  Nii  and  the 
appellant  is  the  only  son.  (Tr.  p.  298.)  The  appellant 
has  two  sisters,  Hatsuko  Mi  and  Florence  Nii.  (Tr. 
pp.  212,  298.)  Appellant  attended  the  Waipahu  Ele- 
mentary School  at  Waipahu,  Oahu,  Territory  of 
Hawaii,  and  graduated  from  the  said  school.  The  said 
school  consisted  of  only  eight  grades.  Thereafter  he 
was  accepted  at  the  Kalakaua  Intermediate  School  at 
Honolulu  (Tr.  p.  298)  but  did  not  go  to  the  said 
school.  He  instead  left  school  and  started  working  at 
his  father's  store  at  Waipahu.  (Tr.  p.  298.)  The 
salesman  at  his  father's  store  was  ill  and  had  to  leave 
for  Japan  so  at  his  father's  request  the  appellant  left 
school.  (Tr.  p.  299.)  Appellant  was  induced  to  leave 
school  upon  his  father's  promise  ''to  give  me  (ap- 
pellant) everything  he  (father)  owned  in  the  Terri- 
tory." (Tr.  p.  299.)  The  promise  was  made  often 
(Tr.  p.  299)  and  it  was  to  take  effect  "when  he 
(father)  died  or  when  he  (father)  left  this  country." 
(Tr.  p.  300.)  Appellant  graduated  from  Waipahu j 
School  in  1928  and  on  January  2,  1933  he  received  his 
father's  store  from  his  father  by  a  duly  executed  bill 
of  sale.  (Tr.  pp.  300,  308.)  At  the  same  time  all  of 
appellant's  father's  bank  accounts,  checking  and  sav- 
ings, were  changed  to  appellant's  name.    (Tr.  p.  309.) I 

From  1928  when  he  graduated  from  the  Waipahuj 
School  to  January  2,  1933,  the  date  of  the  bill  of  sale,! 
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appellant  ^'did  practically  everything  that  should  be 
done  in  a  store,  especially  taking  orders  and  deliveries, 
getting  goods  from  stores  in  Honolulu,  and  the  major 
portion  of  the  work  of  the  store  was  done  by  me 
(appellant)."  (Tr.  p.  309.)  Appellant  worked  seven 
days  a  week  from  6  A.  M.  to  11  P.  M.  each  day. 
(Tr.  p.  310.)  Appellant's  father  was  not  able  to  drive 
a  car  so  appellant  drove  the  Ford  truck  owned  by  the 
store.  (Tr.  p.  310.)  His  daily  routine  was  to  clean  up 
early  in  the  morning,  had  breakfast;  "then  went  to 
i  Honolulu  to  get  merchandise,  and  I  usually  came  back 
I  around,  before  or  right  after  lunch;  then  had  lunch, 
I  then  I  went  out  in  the  camps  to  take  orders  and  make 
deliveries  that  I  took  the  day  before.  That  would  take 
'me  up  to  around  eight  to  nine  o'clock  in  the  evening. 
jAnd  then  I  stayed  in  the  store  until  closing  time." 
|(Tr.  p.  312.)  The  store  transferred  to  the  appellant 
jin  1933  was  not  on  the  properties  in  dispute  but  it  was 
land  still  is  on  a  leased  parcel  of  land  not  far  from  the 
'properties  in  dispute.  (Tr.  p.  311.)  After  the  store 
jwas  transferred  to  the  appellant,  he  supported  his 
father,  mother  and  youngest  sister  Florence.  (Tr.  p. 
314.)  Other  rental  properties  in  the  back  of  the  store 
jind  near  the  Ball  Park  were  also  turned  over  to  the 
'ippellant  in  January,  1933.    (Tr.  p.  321.) 

Appellant  was  married  in  1934  to  a  girl  his  father 
lad  picked  for  him  from  Japan.  (Tr.  p.  315.)  Ap- 
loellant  never  saw  her  till  she  arrived  in  Hawaii  from 
Tapan  and  he  married  her  because  his  father  wanted 
lim  to  settle  down  because  everything  was  to  be  given 
0  appellant.    (Tr.  p.  315.) 


The  larger  parcel  in  dispute  in  this  case  was  pur- 
chased on  December  27,  1932,  in  the  name  of  Kaneichi 
Mi.  (Tr.  pp.  316-317.)  At  the  time  of  the  purchase 
there  was  one  house  on  the  lot.  (Tr.  p.  317.)  Later 
two  more  buildings  were  put  on  the  same  lot.  (Tr. 
p.  317.)  The  buildings  later  put  on  were  two-bedroom 
cottages,  that  is  to  say,  each  house  contained  two 
bedrooms,  one  parlor  and  a  kitchen.  (Tr.  p.  318.)  An 
outbuilding  (bath  and  toilet)  was  erected  to  serve  both 
houses.  (Tr.  p.  318.)  Appellant  paid  about  $3,000.00 
(Tr.  p.  321)  for  the  two  houses  and  the  outbuilding 
from  the  store  account.  (Tr.  p.  318.)  A  substantial 
stone  wall  was  built  by  the  appellant  around  the  prop- 
erty to  prevent  the  Waipahu  River  from  overflowing 
into  the  property.    (Tr.  p.  319.) 

After  the  store  was  turned  over  to  the  appellant, 
appellant  collected  all  rentals  from  the  property  in 
dispute,  paid  all  Territorial  taxes  on  the  property  or 
on  income  derived  from  the  property.  (Tr.  p.  321.) 
This  continued  from  January,  1933,  to  the  date  of  the 
vesting  order,  September  12,  1947.    (Tr.  p.  13.) 

In  1921  when  appellant  visited  Japan  his  father  al- 
ready had  in  Japan  about  three  acres  of  land  and  a 
home  there.  (Tr.  p.  323.)  In  1935,  appellant's  father's 
properties  in  Japan  were  worth  about  100,000  yen  of 
1935  valuation  or  about  $30,000.00.  (Tr.  p.  328.)  His 
holdings  in  Japan  were  sufficient  to  take  care  of  the 
appellant's  father  and  his  mfe  for  the  rest  of  their 
lives.    (Tr.  p.  216.) 

Appellant's  father  left  for  Japan  in  May,  1935.  (Tr. 
p.  212.)    At  the  dinner  table  on  the  last  night  before 


appellant's  father  left  for  Japan  he  gave  appellant, 
orally,  all  of  his  properties  in  Hawaii.  (Tr.  pp.  364- 
365.)  He  was  not  healthy  at  the  time  of  his  return 
(Tr.  p.  194)  and  his  daughter  Hatsuko  was  ill.  (Tr. 
p.  216.)  About  three  or  four  days  prior  to  appellant's 
father's  return  to  Japan  in  May,  1935,  appellant's 
father  stated  to  witness  Eisuke  Ikenaga  that  appel- 
lant's father  ''*  *  *  had  definitely  decided  to  return  to 
Japan  and  that  all  the  properties  he  (appellant's 
father)  had  in  Hawaii  he  (appellant's  father)  was 
going  to  give  to  Mr.  Shoso,  his  son,  and  told  me  that 
inasmuch  as  Shoso  was  a  young  man  for  me  (Eisuke 
Ikenaga)  to  look  after  them  (appellant's  family)  as 
though  I  were  in  his  place."  (Tr.  p.  246.)  Appellant's 
father  also  fmquently  told  witness  Eisuke  Ikenaga 
that  mth  respect  to  the  main  parcel  in  dispute  in  this 
case  that  the  property  was  to  be  the  appellant's.  (Tr. 
p.  247.)  On  December  17,  1932,  appellant's  father 
signed  a  will  purporting  to  ''give,  devise  and  be- 
queath" to  the  appellant  all  of  his  properties  where- 
soever situated.    (Tr.  pp.  284,  461.) 

The  evidence  showed  that  appellant's  father  owned 
prior  to  his  departure  in  May,  1935,  311  shares  of  the 
Waipahu  Garage  Co.  Ltd.  (Tr.  p.  333.)  The  presi- 
dent of  the  corporation,  witness  Eisuke  Ikenaga,  was 
told  by  appellant's  father  that  all  of  the  said  shares 
were  transferred  to  the  appellant,  so  all  dividend  pay- 
ments from  December,  1936,  to  December,  1940,  total- 
ling $834.97  were  made  to  the  appellant.  (Tr.  p.  335.) 
On  April  7,  1939,  all  of  the  appellant's  father's  shares 
were  transferred  to  the  appellant.    (Tr.  p.  333.) 
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On  February  7,  1939,  appellant's  father  and  mother, 
who  were  then  residents  of  Japan,  executed  and  de- 
livered to  the  appellant  general  powers  of  attorney 
naming  appellant  as  attorney  in  fact.  They  were  re- 
corded in  the  Bureau  of  Conveyances  of  the  Territory 
of  Hawaii.    (Tr.  pp.  60-68.) 

After  appellant's  father  had  permanently  returned 
to  Japan,  appellant  on  July  23,  1938,  purchased  with 
his  own  funds  a  parcel  containing  2072  square  feet 
together  with  a  50%  undivided  interest  in  an  adjoin- 
ing lot,  area  526  square  feet,  to  be  used  for  right  of 
way  purposes.  (Tr.  pp.  71,  323-324.)  This  purchase 
was  made  in  appellant's  father's  name  because  the  lot 
purchased  adjoined  the  main  parcel  in  dispute  in  this 
case,  which  was  still  then  in  the  name  of  appellant's 
father. 

When  appellant's  father  returned  to  Japan  in  1935, 
he  owned  another  lot  of  about  15,198  square  feet  near 
the  lot  in  dispute  in  this  case.  In  the  spring  of  1941 
a  witness  Oliver  Kinney  purchased  the  lot  after  nego- 
tiating with  the  appellant.  Appellant  decided  on  the 
price  after  a  counter  offer  was  made  and  Mr.  Kinney 
paid  the  price  to  the  appellant.  (Tr.  pp.  303-304.) 
The  money  was  put  into  the  appellant's  account.  (Tr. 
pp.  320.) 

A  deposition  was  taken  by  the  appellant  of  appel- 
lant's father.  (Tr.  pp.  30-36,  207-221.)  Appellant's 
father  answered  in  response  to  the  questions  as  fol- 
lows: 

Q.  Just  prior  to  your  last  departure  from 
Hawaii  to  Japan,  did  you  own  any  real  properties 
in  Hawaii! 


A.     Yes,  land  about  %  of  an  acre. 

Q.  What  did  you  do  with  all  of  your  real 
properties  in  Hawaii  when  you  last  left  Hawaii 
for  Japan? 

A.  After  returning  to  Japan,  I  made  a  power 
of  attoi^ney  to  Shoso  Mi  at  the  American  Con- 
sulate in  Kobe  about  December,  1935,  to  dispose 
of  my  properties  in  Hawaii. 

The  foregoing  is  a  brief  summary  of  evidence  which 
was  presented  to  the  trial  Court.  The  appellee  did  not 
introduce  any  evidence  to  dispute  any  of  the  evidence 
above  stated. 


SPECIFICATION  OF  ERRORS. 

1.  The  Court  erred  in  holding  that  the  appellant 
failed  to  prove  his  interest  in  the  vested  properties  by 
a  preponderance  of  credible  evidence  in  that  appellant 
proved  his  interest  in  the  properties  by  credible  un- 
disputed evidence  far  in  excess  of  the  requirement  of 
preponderance  of  evidence. 

2.  The  Court  erred  in  holding  that  even  if  appel- 
lant established  his  claim  of  equitable  title  in  and  to 
the  properties  in  dispute,  the  appellant  would  still  not 
be  able  to  recover  because  the  Attorney  General  a.s 
successor  to  the  Alien  Property  Custodian  was  entitled 
to  rely  upon  the  record  title  in  the  same  manner  and 
to  the  same  extent  as  a  bona  fide  purchaser  would  have 
been  in  that: 

(a)  The  manner  and  form  by  which  the  said  Attor- 
ney General  as  successor  to  the  Alien  Property  Cus- 
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todian  obtained  his  title  to  properties  did  not  make 
him  a  bona  fide  purchaser  or  a  person  of  equivalent 
status  thereto. 

(b)  That  the  undisputed  evidence  showed  that 
actual  possession  by  tenants  of  Shoso  Nii,  appellant, 
was  notice  enough  to  the  Alien  Property  Custodian  to 
prevent  him  from  having  the  status  of  a  bona  fide 
purchaser. 

3.  The  Court  erred  in  holding  that  the  Attorney 
General  of  the  United  States  as  successor  to  the  Alien 
Property  Custodian  was  entitled  to  judgment  on  the 
counterclaim  and  ordering  the  appellant  to  account 
under  said  counterclaim  to  the  said  Attorney  General 
all  of  the  net  income  from  the  real  property  vested 
under  Vesting  Order  No.  9777  for  the  period  May  1, 
1935,  to  and  including  October  1,  1947,  in  that  by 
proof  far  in  excess  of  the  requirement  of  preponder- 
ance of  credible  evidence,  appellant  proved  that  the 
real  property  in  question  out  of  which  the  rentals 
arose  was  given  to  the  appellant,  Shoso  Nii,  on  or 
about  May,  1935,  by  his  father,  Kaneichi  Nii,  and  be- 
tween May  1,  1935,  to  and  including  October  1,  1947, 
the  property  out  of  which  the  rentals  were  collected 
was  that  of  Shoso  Nii,  the  appellant,  solely. 

4.  The  Court  erred  in  entering  the  order  under 
Section  17  U.S.C.A.  Title  50  directing  the  appellant, 
Shoso  Nii,  to  pay  to  the  Attorney  General  of  the 
United  States  as  successor  to  the  Alien  Property  Cus- 
todian the  sum  of  $3,169.01  pursuant  to  the  Turnover 
Directive  in  that  at  the  time  said  order  was  issued  the 
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Court  had  no  jurisdiction  to  issue  such  a  summary 
order,  when  the  Court  refused  to  grant  the  motion 
under  Section  17  U.S.C.A.  Title  50  and  went  ahead 
with  the  hearing  of  the  case  on  its  merits  it  lost  its 
jurisdiction  to  order  any  payments  under  the  said 
motion  under  said  Section  17  U.S.C.A.  Title  50. 

5.  The  Court  erred  in  entering  the  order  under 
Section  17  U.S.C.A.  Title  50  directing  the  appellant, 
Shoso  Nii,  to  account  for  and  pay  over  to  the  Attorney 
General  the  net  income  from  the  vested  property  for 
the  period  from  May  1,  1935,  to  and  including  July  1, 
1941,  in  that  the  Court  at  the  time  said  order  was 
issued  had  no  jurisdiction  to  enter  such  a  summary 
order  the  Court  having  once  refused  the  motion  under 
said  Section,  17  U.S.C.A.  Title  50  and  having  gone 
ahead  with  the  hearing  on  the  merits  of  the  case  and 
further  under  Section  17  U.S.C.A.  Title  50  the  order, 
if  any,  must  be  for  a  sum  certain  and  a  debt  in  ''prae- 
senti". 

6.  That  the  Court  erred  in  deciding  the  case 
against  the  appellant  and  in  favor  of  the  defendant  in 
spite  of  the  overwhelming  testimony  adduced  by  the 
appellant  in  his  favor  by  the  Court's  meticulous  and 
undue  emphasis  on  the  evidence  by  deposition  of 
Kaneichi  Nii  wherein  deponent  stated,  ''I  made  a 
power  of  attorney  to  Shoso  Nii  in  Kobe  about  De- 
cember, 1935,  to  dispose  of  my  properties  in  Hawaii" 
(emphasis  ours)  when  such  reference  to  ''my  prop- 
erties" was  entirely  proper  in  that  as  far  as  the 
bare  legal  title  was  concerned  it  still  was  Kaneichi 
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Nil's,  the  deponent;  that  the  said  statement  was  the 
only  evidence  against  the  entire  evidence  for  the  ap- 
pellant in  the  entire  case  and  appellant  clearly  proved 
his  case  by  a  preponderance  of  e\ddence. 

7.  That  the  Court  erred  in  holding  upon  the  evi- 
dence adduced  that  appellant  did  not  acquire  title  to 
the  parcels  in  dispute  by  way  of  adverse  possession. 

8.  That  the  Court  erred  in  refusing  to  make  the 
following  findings  of  fact: 

(a)  That  from  the  time  Kaneichi  Nii  left  for 
Japan  in  1935  up  to  the  effective  date  of  the  vesting 
order,  Shoso  Nii  collected  as  his  own  all  rentals  from 
the  property  in  dispute;  that  Shoso  Nii  paid  /to  the 
Territory  of  Hawaii  in  Shoso  Nil's  name  gross  in- 
come taxes  on  the  gross  rental  derived  from  the  prem- 
ises; that  Shoso  Nii  paid  to  the  Territory  of  Hawaii 
in  Shoso  Nil's  name  net  income  taxes  due  to  the  Ter- 
ritory of  Hawaii  for  the  rental  collected;  that  Shoso 
Nii  paid  to  the  United  States  of  America  through  the 
Bureau  of  Internal  Revenue  net  income  taxes  in  the 
name  of  Shoso  Nii  on  the  rentals  collected ;  that  Shoso 
Nil  paid  for  all  expenses  of  up-keep  of  the  property; 
that  between  June,  1941,  to  the  date  of  the  vesting 
order  above  mentioned  Shoso  Nii  acted  under  and 
through  his  attorney-in-fact  Katsutoshi  Mikami  who 
held  a  duly  executed  and  recorded  power  of  attorney 
signed  by  Shoso  Nii  which  is  in  evidence  in  this 
cause ; 

(b)  That  during  Shoso   Nil's  visit  to  Japan  in 
1941  he  was  unable  to  return  to  Hawaii  because  of 
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the  intervening  war;  that  he  returned  to  Hawaii  on 
November  8,  1947 ;  that  during  said  period  June,  1941, 
to  November  8,  1947,  he  was  a  resident  of  the  Terri- 
tory of  Hawaii;  that  at  the  time  of  fiUng  of  this  suit 
Shoso  Nii  was  a  resident  of  the  Territory  of  Hawaii; 

(c)  That  appellant,  Shoso  Nii,  on  or  about  1928 
graduated  from  the  eighth  grade  of  Waipahu  Ele- 
mentary School  and  made  application  for  registra- 
tion at  the  Kalakaua  Junior  High  School  in  Hono- 
lulu; that  he  was  accepted  for  enrollment  by  the  said 
Kalakaua  Junior  High  School;  that  he  did  not  con- 
tinue his  studies  there  but  instead  helped  Kaneichi 
Nii,  his  father,  at  said  Kaneichi  Nii's  store;  that  said 
Kaneichi  Nii  at  said  time  and  repeatedly  thereafter 
promised  Shoso  Nii  all  of  said  Kaneichi  Nii's  prop- 
erty in  Hawaii  at  the  time  of  said  Kaneichi  Nii's 
death  or  if  said  Kaneichi  Nii  left  for  Japan  if  Shoso 
Nii  left  school  and  helped  at  the  said  store;  that  the 
fact  that  there  was  such  an  agreement  is  corroborated 
by  the  testimony  of  Mr.  Ikinaga  and  by  the  evidence 
of  written  entries  made  in  the  books  of  the  Waipahu 
Garage,  Ltd.,  a  corporation  in  which  Kaneichi  Nii 
was  a  record  stockholder  uj)  to  1939  showing  that  in 
spite  of  the  fact  that  Kaneichi  Nii  remained  the  rec- 
ord stockholder,  Shoso  Nii  received  dividends  in  the 
name  of  Shoso  Nii  up  to  the  time  of  the  change  of  the 
stock  record ;  that  said  Shoso  Nii  relied  on  said  prom- 
ise and  gave  up  going  to  school  and  without  any 
wages  put  in  long  hours  of  work  every  day  including 
Sundays  helping  at  the  Kaneichi  Nii's  store  up  to 
January   2,   1933; 
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(d)  That  as  of  Januaiy  2,  1933,  Kaneichi  Nii,  the 
father,  desired  to  partially  and  prematurely  execute 
the  aforementioned  promise  and  made  a  gift  of  the 
father's  store  located  at  Waipahu  to  Shoso  Nii;  that 
Kaneichi  Nii  made,  executed  and  delivered  a  bill  of 
sale  which  was  duly  recorded,  and  effectively  made  a 
gift  of  said  store  to  said  son ;  that  bank  accounts  in  the 
name  of  the  father  at  the  Waipahu  Branch  of  the 
Bank  of  Hawaii  were  also  transferred  to  the  son 
when  the  bill  of  sale  was  made ; 

(e)  That  on  the  17th  day  of  December,  1932,  said 
Kaneichi  Nii  made  and  signed  a  document  purport- 
ing to  be  a  will  in  accordance  with  the  promise  afore- 
mentioned in  subparagraph  (c)  bequeathing  all  of 
his  properties,  both  real  and  personal,  to  the  appel- 
lant ; 

(f)  That  appellant  in  reliance  on  the  promise 
aforementioned  in  subparagraph  (c)  built  two  (2) 
two-bedroom  houses  on  the  premises  in  dispute  and  a 
substantial  stone  wall  to  keep  the  water  of  the  Waipahu 
River  from  flooding  the  premises  at  the  total  expense 
to  him  of  about  $3,000.00; 

(g)  That  in  1938  the  appellant  negotiated  for  the 
purchase  of  the  second  and  smaller  parcel  of  real 
estate  which  is  part  of  the  property  involved  in  this 
proceeding  and  serves  as  a  right  of  way  to  the  larger 
parcel  in  dispute;  that  the  appellant  was  able  to  di- 
rect the  form  and  in  whose  name  this  deed  was  to  be 
executed;  that  the  ajipellant  caused  title  to  the  sec- 
ond parcel  of  real  estate  to  be  taken  in  the  name  of 
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his  father,  Kaneichi  Nii,  because  the  right  of  way 
was  to  be  appurtenant  to  the  main  parcel;  that  ap- 
pellant at  that  time  knew  that  title  to  the  larger  par- 
cel of  real  estate  was  in  the  name  of  his  father, 
Kaneichi  Nii;  that  the  entire  consideration  for  the 
small  parcel  was  paid  by  Shoso  Nii; 

(h)  That  subsequent  to  May,  1935,  up  to  the  date 
of  the  vesting  order,  appellant  had  possession  of  the 
premises  in  dispute ;  his  tenants  lived  on  the  premises 
in  dispute ; 

(i)  That  for  more  than  ten  (10)  years  continu- 
ously and  without  interruption  appellant  had  the  open, 
exclusive,  adverse  and  continuous  possession  of  the 
premises  in  dispute; 

(j)  That  in  1935  just  before  Kaneichi  Mi's  de- 
parture to  Japan  said  Kaneichi  Nii  orally  told  Shoso 
Nii  he  did  give  all  of  his  properties  to  the  appellant; 
that  said  gift  was  in  accordance  with  the  promise 
aforementioned  in  subparagraph  (c) ; 

(k)  That  appellant's  father  had  to  leave  for  Japan 
in  1935  sooner  than  he  had  expected  rather  suddenly 
because  of  the  sudden  aggravation  of  the  illness  of  his 
daughter  who  was  then  ill  in  Japan;  that  the  fact 
that  she  was  ill  is  well  established  by  the  testimony  of 
her  husband  Jinichi  Tsumoto; 

(1)  That  because  Kaneichi  Nii  had  to  depart  sud- 
denly for  Japan  in  19;^,  no  deed  of  any  nature  what- 
soever was  executed  by  Kaneichi  Nii;  that  there  was 
another  parcel  of  property   in  Waipahu  which   re- 
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mained  in  the  name  of  Kaneichi  Nii  close  to  the  prop- 
erty in  dispute ;  that  in  1940  Shoso  Nii  sold  this  prop- 
erty to  Attorney  Oliver  Kinney  and  kept  for  himself 
the  consideration  paid  by  said  Attorney  Oliver  Kin- 
ney. 

9.  That  the  Court  erred  in  refusing  at  the  end  of 
the  case  to  permit  the  appellant  to  file  his  amended 
complaint  to  amend  his  complaint  to  meet  the  proof 
in  the  case. 


SUMMARY  OF  ARGUMENT. 

1.  Since  Alien  Property  Custodian  does  not  depart 
with  valuable  consideration  the  acquisition  of  title 
by  way  of  vesting  does  not  make  Alien  Property  Cus- 
todian a  bona  fide  purchaser  or  one  equivalent  thereto 
under  Hawaiian  Recording  Statute.  Rule  of  con- 
structive notice  of  possession  by  beneficial  owner  also 
applies  to  Alien  Property  Custodian. 

2.  Since  appellant  was  in  open,  exclusive,  adverse, 
continuous  and  uninterrupted  possession  of  large 
parcel  for  more  than  10  years  appellant  was  owner 
thereof  by  way  of  adverse  possession. 

3.  There  was  an  overwhelming  amoimt  of  evidence 
in  support  of  appellant's  contention  of  parol  gift 
of  the  larger  parcel  and  Court  erred  in  holding  that 
appellant  did  not  prove  his  beneficial  interest  in  the 
larger  parcel.  That  with  relation  to  the  smaller  parcel 
the  law  of  resulting  trust  applied  and  appellant  was 
by  reason  thereof  beneficial  owner. 


17 

4.  Appellant  should  have  been  permitted  to  amend 
complaint  under  Rule  15  (b)  of  the  Rules  of  Civil 
Procedure  to  meet  the  proof  in  the  case. 

5.  That  the  issuance  by  the  trial  Court  of  the  ''Or- 
der Directing  Accounting  and  Payment  Under  Sec- 
tion 17,  Title  50  U.S.C.A.  as  Amended"  (Tr.  pp.  160- 
161)  was  in  error  in  that  the  "Judgment  Order"  (Tr. 
p.  158)  fully  covered  the  situation  and  furthermore 
once  the  trial  Court  went  into  the  merits  of  the  case 
it  lost  its  jurisdiction  under  Section  17  aforementioned 
to  issue  the  said  order. 


ARGUMENT. 
I. 

ALIEN  PROPERTY  CUSTODIAN  DOES  NOT  STAND  IN  SAME 
POSITION  AS  A  BONA  FIDE  PURCHASER  FOR  VALUE 
UNDER  HAWAIIAN  RECORDING  STATUTES. 

It  is  respectfully  submitted  that  the  Alien  Property 
Custodian  does  not  stand  in  a  same  position  as  a  bona 
fide  purchaser  under  the  Hawaiian  recording  statutes. 
The  trial  Court  found  that  with  respect  to  the  lands 
involved  in  this  case,  the  titles  to  both  properties  were 
not  Land  Court  titles.  (Tr.  p.  147.)  Therefore,  the 
only  applicable  provision  in  this  case  is  Section  12756 
of  the  Revised  Laws  of  Hawaii  1945,  which  reads  as 
follows : 

''All  deeds,  leases  for  a  term  of  more  than  one 
year,  or  other  conveyances  of  real  estate  within 
the  Territory,  shall  be  recorded  in  the  bureau  of 
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conveyances.  Every  such  conveyance  not  so  re- 
corded shall  be  void  as  against  any  subsequent 
purchaser,  in  good  faith  and  for  a  valuable  con- 
sideration, not  having  actual  notice  of  the  con- 
veyance, of  the  same  real  estate,  or  any  portion 
thereof,  whose  conveyance  shall  be  first  duly  re- 
corded." 

The  Alien  Property  Custodian  or  his  successors  are 
certainly  not  purchasers  for  a  valuable  consideration. 
In  their  act  of  vesting  they  do  not  depart  with  any 
valuable  consideration.  Even  when  the  Territory  of 
Hawaii  exercises  its  powers  of  eminent  domain,  it 
does  not  rely  on  the  record  title.  Section  311  of  the 
Revised  Laws  of  Hawaii  1945  provides  for  notices  by 
publication  and  Section  312  permits  intervention  by 
interested  parties.  Section  313  provides  as  follows: 
''The  court  shall  have  power  to  determine  all  ad- 
verse or  conflicting  claims  to  the  property  sought 
to   be   condemned   and   to   the   compensation    or 
damages  to   be  awarded  for  the  taking   of  the 
same." 

It  has  been  repeatedly  held  that  Alien  Property 
Custodian  can  take  under  its  vesting  powers  no  more 
than  what  the  alien  enemy  had.  In  TJ.  S.  v.  San 
Leofiardo,  51  F.  Supp.  107,  the  Court  held: 

"The  Ahen  Property  Custodian  could  not  how- 
ever, take  any  greater  interest  in  property  seized 
than  the  alien  enemies  had  *  *  *" 

See:  Reising  v,  Deutsche,  15  F.   (2d)   259;  Miller  v. 
Robertson,    266    U.S.    243,    45    Sup.    Ct.    73;    Von 
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Schwerdtner  v.  Piper,  23  F.  (2d)  862 ;  In  re  Knutzen's 
Estate,  191  P.  (2d)  747;  In  re  Carrington's  Estate, 
81  N.Y.S.  (2d)  77.  Furthermore,  in  construing  the 
Trading  with  the  Enemy  Act  it  must  be  kept  in  mind 
that  it  is  the  dominant  purpose  of  the  Trading  with 
the  Enemy  Act  to  give  citizens  an  adequate  remedy 
for  invasions  of  their  porperty  rights  in  exercise  of 
the  war  powers  of  the  government.  Pflueger  v.  U,  S., 
121  F.  (2d)  732. 

It  is  therefore  submitted  that  the  Alien  Property 
Custodian  is  not  in  an  identical,  same  or  similar  posi- 
tion as  a  bona  fide  purchaser. 

Even  if  the  Alien  Property  Custodian's  status  were 
equivalent  to  that  of  a  bona  fide  purchaser  still  the 
appellant  was  in  exclusive  possession  of  the  premises 
through  his  tenants  (Tr.  p.  321)  and  the  Alien  Prop- 
erty Custodian  took  with  constructive  notice.  In  Yee 
Hop  V.  Young  Sak  Cho,  25  Haw.  494,  the  Supreme 
Court  of  Hawaii  held  with  respect  to  Section  12756  of 
the  Revised  Laws  of  Hawaii  1945  (the  statute  then  in 
effect  being  identical)  : 

"The  general  rule  is  that  when  a  party  purchases 
or  leases  real  estate  in  the  possession  of  another 
not  his  vendor  or  lessor  he  is  chargeable  with 
knowledge  of  all  the  rights  of  the  party  in  posses- 
sion. ' ' 

In  the  situation  where  legal  title  to  a  patent  remains 
in  an  enemy  alien  and  the  Alien  Property  Custodian 
vests  said  patent,  it  is  never  argued  and  no  Court  has 
ever  held  that  the  Alien  Property  Custodian  is  a  bona 
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fide  purchaser.  Instead,  the  legal  title  to  the  patent 
will  be  returned  to  one  who  proves  beneficial  owner- 
ship. Riidenherg  v.  Clark,  72  F.  Supp.  381.  The  situ- 
ation in  the  present  case  is  identical. 

Under  the  authorities  and  statutes  above  cited,  it  is 
submitted  that  the  trial  Court's  holding  that  *'the 
Custodian  stands  in  the  same  position  as  a  bona  fide 
purchaser  for  value,  thus  cutting  off  any  and  all 
equities  *  *  *,"  was  in  compete  error. 


II. 

COURT'S  REFUSAI,  TO  MAKE  A  FACT  FINDING  REGARDING 
ADVERSE  POSSESSION  WAS  ERRONEOUS  AND  THIS 
COURT  SHOULD  MAKE  FINDING  OF  ADVERSE  POSSES- 
SION. 

On  December  15,  1948,  forty-two  days  before  the 
trial  Court  made  its  fact  findings  the  appellant  filed 
a  ^'Motion  for  Findings  of  Facts"  (Tr.  pp.  137-144) 
and  in  Paragraph  18  thereof  requested  the  following 
finding : 

''18.  That  for  more  than  ten  (10)  years  con- 
tinuously and  without  interruption  plaintiff  had 
the  open,  exclusive,  adverse  and  continuous  pos- 
session of  the  premises  in  dispute."  (Tr.  p.  143.) 

The  Court  completely  ignored  this  request  and  did 
not  make  any  fact  finding  in  spite  of  the  following 
allegation  in  the  plaintiff's  complaint: 

Paragraph  YII  *  *  *  "that  subsequently  to  May 
1935,   for  more   than   10   continuous   years,    the 
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plaintiff  took  possession  of  the  premises  and 
openly,  exclusively,  adversely,  continuously  and 
without  interruption  held  himself  to  be  the  owner 
of  the  premises  aforedescribed  against  the  entire 
world;  that  since  May  1935,  he  possessed  said 
property  and  collected  all  rentals  due  from  the 
premises  and  kept  the  said  rentals  for  his  own 
use;  that  since  May  1935,  he  paid  all  Territorial 
real  property  taxes  on  the  premises;  that  since 
May  1935  he  considerably  improved  the  premises 
with  permanent  improvements  at  his  own  labor 
and  expense;  that  since  May  1935,  he  controlled 
the  property  in  every  respect  as  if  he  owned 
the  property  *  *  *"  (Tr.  p.  6.) 

Appellant  has  in  Paragraph  8  (i)  reserved  this 
point  in  his  "Statement  of  Points."  (Tr.  p.  492.) 

Under  the  Territorial  laws,  the  period  of  continuous 
possession  required  is  10  years.  See  Section  10439  of 
the  Revised  Laws  of  Hawaii  1945  which  reads  as  fol- 
lows: 

''Sec.  10439.  Ten  years.  No  person  shall  com- 
mence an  action  to  recover  possession  of  any 
lands,  or  make  any  entry  thereon,  unless  within 
ten  years  after  the  right  to  bring  such  action, 
first  accrued." 

In  MacFarlane  v.  Damon,  et  al.,  10  Haw.  495,  the 
Court  held  that  a  parol  gift  of  land  following  adverse 
possession  for  a  period  longer  than  the  statutory 
period  aforementioned  cannot  be  disturbed.  In  view 
of  this  Hawaiian  decision,  it  is  difficult  to  see  how 
the  Court  could  have  completely  ignored  appellant's 
request. 
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It  is  respectfully  submitted  that  this  Court  has 
jurisdiction  to  make  fact  findings  in  an  equity  case 
on  appeal  upon  the  evidence  presented  where  the 
trial  Court  did  not  make  fact  findings.  Howarth  v. 
McCord  Radiator  and  Manufacturing  Co.,  100  F.  (2d) 
326. 

The  e^ddence  below  supporting  adverse  possession 
as  to  the  larger  parcel  in  dispute  was  not  only  parol 
but  was  adequately  supported  by  documentary  evi- 
dence by  way  of  Tax  returns  introduced  in  evidence. 
(Tr.  pp.  413-442.)  The  undisputed  and  uncontradicted 
testimony  of  the  appellant  was  that  the  appellant 
collected  all  rentals  from  the  property  in  dispute,  paid 
all  Territorial  real  property  taxes  from  May  1935 
to  September  1947.  (Tr.  p.  321.)  This  is  supported 
by  the  further  uncontradicted  testimony  of  Henry 
Jinichi  Tsumoto  (Tr.  p.  195)  and  Shigeo  Matsuura, 
the  accountant.  (Tr.  pp.  264-292.)  The  accountant 
testified  that  the  appellant's  net  income  tax  returns 
for  1938  to  1947  reflected  rentals  collected  by  appel- 
lant for  the  said  years  from  the  large  parcel  in  dis- 
pute herein  (Tr.  p.  277)  and  also  real  property  taxes 
paid  by  appellant.  (Tr.  pp.  278-279.) 

It  is  submitted  that  upon  the  evidence  submitted 
this  Court  find  that  appellant  by  his  10  years  of  con- 
tinuous uninterrupted,  open,  exclusive  and  adverse 
possession  of  the  large  parcel  in  dispute  was  the 
owner  thereof  and  the  appellee  be  ordered  to  return 
said  property  to  the  appellant. 


23 


III. 

DID  THE  TRIAL  COURT  ERR  IN  HOLDING  THAT  THERE  WAS 
NOT  SUFFICIENT  EVIDENCE  TO  SUPPORT  A  PAROL  GIFT 
OF  REAL  ESTATE? 

It  is  respectfully  submitted  that  on  the  evidence 
submitted  in  the  trial  Court  below,  the  Court  seriously 
erred  in  holding  that  there  was  no  parol  gift  of  realty 
with  relation  to  the  larger  parcel. 

This  case  is  equitable  in  nature  and  must  be  con- 
sidered as  an  equity  suit.  See  Standard  Oil  Co.  v. 
Clark,  163  F.  (2d)  917  (cert,  den.),  333  U.S.  873,  68 
S.  Ct.  901.  Furthermore  Section  9(a)  under  the  Trad- 
ing ^vith  the  Enemy  Act,  50  U.S.C.A.  Sec.  9a,  pro- 
vides that  suits  for  return  of  property  shall  be  in 
equity. 

It  is  submitted  that  generally  in  considering  equity 
cases  on  appeal,  the  reviemng  Court  is  not  required 
to  accept  fact  findings  of  the  trial  Court  on  disputed 
issues  in  the  same  sense  that  it  accepts  a  jury's  ver- 
dict in  a  law  action  respecting  an  issue  over  which 
there  is  a  dispute  and  if  on  the  whole  record  the 
evidence  decidedly  proponderates  against  the  find- 
ings of  the  trial  Court,  the  revievdng  Court  is  not 
bound  by  such  findings.  Howarth  v.  McCord  Radiator 
and  Manufacturing  Co.,  100  F.  (2d)  326.  In  an  appeal 
in  equity,  the  Circuit  Court  of  Appeals  reviews  the 
facts  as  well  as  the  law  and  the  review  is  a  real  re- 
view and  not  a  perfunctory  approval.  National  Manu- 
fa-cturers  and  Stores  Corp.  v.  Whitman,  93  F.  (2d) 
829.  While  there  is  a  presumption  that  the  trial  Court 
decided  a  question  of  evidence  correctly,  the  judg- 
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ment  must  be  reversed  where  the  finding  of  the 
Court  is  clearly  without  support.  Aetna  Life  Ins.  Co. 
V.  Kern-Bauer  (CCA.  10),  62  F.  (2d)  477.  It  is  true 
that  this  Court  in  Chas.  V.  Lilly  Co.  v.  I.  F.  Lauchs 
(CCA.  9),  68  F.  (2d)  175,  held  that  in  an  equity 
appeal  if  the  e\TLdence  is  conflicting  fact  findings  will 
not  be  disturbed  unless  there  is  an  obvious  mistake 
of  fact. 

But  it  is  submitted  that  where  the  evidence  mainly 
relied  upon  by  the  trial  Court,  as  in  the  present  case, 
was  by  way  of  a  deposition  the  same  rule  should  not 
be  applicable  and  this  Court  may  draw  its  own  in- 
ferences and  make  fact  findings  from  the  deposition. 
In  Africa  Mam  (CCA.  12),  54  F.  (2d)  265,  the 
Court  held  that  where  the  evidence  in  the  trial  Court 
was  by  depositions,  the  Court  on  appeal  will  examine 
the  depositions  to  determine  the  weight  of  the  evi- 
dence. See  also  Midland  Flour  Milling  Co.  v.  Babbitt 
(CCA.  8),  70  F.  (2d)  416,  where  it  Avas  held  that 
findings  of  fact  based  on  depositions  are  not  entitled 
to  the  same  weight  which  they  would  have  had  if  the 
witness  had  testified  in  open  Court.  See  also  Ander- 
son V.  Baldwin  Law  Publ.  Co.  (CCA.  6),  27  F.  (2d) 
82. 

The  rule  that  an  Appellate  Court  Avill  itself  weigh 
findings  based  on  depositions  and  is  not  bound  by 
the  findings  of  the  trial  Court  is  similarly  applied 
to  fact  findings  made  on  documentary  evidence.  In 
Kind  V.  Clark,  161  F.  (2d)  36,  the  Court  held: 

**In  so  concluding  we  rely  on  the  documentary 
evidence  which  we  are  in  as  good  a  position  as 
the  trial  judge  to  determine." 
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See  also:  Glohe-ZJnion  v,  Chicago  Telephone  Supply 
Co.,  103  F.  (2d)  722;  Ctittler-Hammer,  Inc.  v.  Chi- 
cago Telephone  Supply  Co.,  103  F.  (2d)  732;  Letcher 
County,  Ky.  v.  Be  Foe,  151  F.  (2d)  987;  Sun  Ins. 
Office  of  London  v.  Be-Mac  Transport  Co.,  132  F. 
(2d)  535;  Equitable  Life  Assur.  Soc.  of  U.  S.  v. 
Irelan,  123  F.  (2d)  462;  Banister  v.  Solomon,  126  F. 
(2d)  740;  Johnson  v.  Griffiths  S.  S.  Co.,  150  F.  (2d) 
224,  and  Boivles  v.  Beatrice  Creamery  Co.,  146  F. 
(2d)  774. 

The  trial  Court  seized  and  leased  its  decision  on 
the  following  question  and  answer  of  appellant's 
father  whose  deposition  taken  before  the  American 
Consul  at  Kobe,  Japan,  was  read  into  the  record 
(Tr.  pp.  210-220)  : 

*' Question  13.  What  did  you  do  with  all  of 
your  real  properties  in  Hawaii  when  you  last 
left  Hawaii  for  Japan?" 

^*  Answer.  After  returning  to  Japan,  I  made 
a  power  of  attorney  to  Shoso  Nii  at  the  Ameri- 
can Consulate  about  December,  1935,  to  dispose 
of  my  properties  in  Hawaii."  (Emphasis  ours.) 
(Tr.  pp.  213-214.) 

The  question  and  answer  was  allowed  over  appellee's 
objection.  It  is  interesting  to  note  that  the  order  per- 
mitting the  taking  of  the  deposition  (Tr.  pp.  30-31) 
permitted  the  appellee  to  propound  cross  interroga- 
tories and  recross  interrogatories  but  appellee  de- 
faulted by  permitting  time  to  lapse  and  permitted  the 
deposition  to  be  taken  only  on  the  direct  questions 
of  the  appellant.  In  other  words  the  answer  to  ques- 
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tion  13  aforementioned  was  not  only  objected  to  by 
the  appellee  but  later  became  a  'Svindfall"  benefit 
to  the  appellee,  much  to  appellee's  surprise. 

In  the   Court's   Opinion    (Tr.   p.   156)    the   Court 
stated : 

**May  be  the  father  misled  the  son,  but  the  un- 
contradicted evidence  is  that  the  father  states 
he  gave  the  son  a  power  of  attorney  to  deal  with 
'mt/  property  in  Hawaii  and  the  plaintiff  ac- 
cepted it  and  acted  under  it." 

The  Court  \\4thout  doubt  based  its  entire  opinion  on 
the  words  ^'my  property".  In  one  sense  the  property 
w<as  the  father's  because  the  legal  title  was  in  his 
name,  hut  the  beneficial  interest  was  in  the  appel- 
lant. The  appellant  was  caught  short  on  a  deposition 
taken  by  him  by  a  narrow  interpretation  given  it  by 
the  Court.  The  Court  closed  its  eyes  to  the  testimony 
with  relation  to  beneficial  interest  referred  to  in  the 
preceding  ^'Statement  of  the  Case"  and  the  Court 
shunned  the  overwhelming  documentary  proof  sup- 
porting the  appellant's  case.  The  same  trial  judge  in 
Fujino  V.  Clark,  71  F.  Supp.  1,  affirmed  by  this  Court 
in  152  F.  (2d)  384,  held  that: 

a*  *  *^  1^  ^g  permissible  to  look  through  and  be- 
yond the  technicalities  of  the  law  of  conveyanc- 
ing to  the  realties  *  *  *.  Family  arrangements 
are  subject  to  close  examination,  and  factual 
control  is  more  significant  than  the  niceties  of 
legal  title.''  (Emphasis  ours.) 

Now  that  the  shoe  is  on  the  other  foot,  must  sound 
legal  theories  be  forgotten  because  parties  have  inter- 
changed? 
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The  Court's  finding  that  the  statement  of  the  ap- 
pellant's father  ''my  property"  is  ''uncontradicted'' 
is  difficult  to  follow  because  all  of  the  rest  of  the 
evidence  parol  and  documentary  contradicts  it.  From 
the  very  deposition  on  which  the  Court  puts  much 
reliance  on  it  appears  that  the  deposition  was  made 
on  an  English  to  Japanese  and  Japanese  to  English 
translation,  that  the  deponent  was  of  a  feeble  age 
of  71,  that  he  stated  that  there  was  no  bill  of  sale 
to  the  store  which  is  absolutely  contrary  to  the  docu- 
mentary evidence  in  the  case,  that  the  date  he  gives 
for  the  power  of  attorney,  December  1935,  is  abso- 
lutely erroneous  in  that  the  power  of  attorney  was 
made  on  February  7,  1939.  (Tr.  pp.  210-217.)  In 
spite  of  these  glaring  misstatements  by  a  71-year  old 
non  English  speaking  alien  Japanese — the  Court 
chose  to  make  its  entire  decision  on  the  ambiguous 
words  ''my  properties"  and  closed  its  eyes  to  better 
e\ddence  before  it.  It  must  be  remembered  that  the 
appellant  is  a  United  States  citizen  and  his  property 
was  taken  and  the  Trading  with  the  Enemy  Act  al- 
ready imposes  a  burden  on  him  to  prove  his  case 
to  recover  the  property.  The  trial  Court  by  deciding 
the  case  in  the  way  it  did  not  only  increased  his  al- 
ready unfair  burden  but  made  the  burden  impossible 
by  its  very  narrow  interpretation  of  the  words  "my 
property." 

Depositions  should  be  scanned  with  great  care, 
Smith  V.  Smith,  25  N.Y.S.  (2d)  448,  261  App.  Div. 
930.  The  Court  in  considering  a  deposition,  appraises 
effect  of  any  answer  by  its  proper  context  and  should 
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decline  to  attribute  to  a  manifestly  inept  and  in- 
advertent answer  a  significance  that  is  conclusively 
negatived  by  its  entire  setting,  Z7.*S'.  ex  rel.  Lawrence 
V.  Commmiding  Officer  of  McCook  Army  Air  Field, 
58  Fed.  Supp.  933. 

Furthermore,  the  testimony  of  Avitnesses  Ikenaga, 
Kinney,  Tsumoto  and  Matsuura  which  was  not  im- 
peached or  contradicted  cannot  be  disregarded  by 
the  trial  Court.  San  Francisco  Ass^7i.  for  the  Blind 
V,  Industrial  Aid  for  the  Blind,  152  F.  (2d)  532, 
Chesapeake  &  0.  By.  Co.  v.  Martin,  283  U.S.  209,  51 
S.  Ct.  453,  75  L.  Ed.  983. 

The  law  of  parol  gift  of  real  estate  is  well  settled  in 
Hawaii.  In  Vierra  v.  Shipnian,  26  Hawaii  269,  the 
facts  were  that  one  Baker,  who  owned  certain  real 
estate  with  cattle  and  other  personalty  thereon,  to- 
gether conducted  as  a  cattle  ranch,  promised  Vierra 
that  if  he  would  accept  employment  on  said  ranch  and 
perform  certain  services  thereon  from  that  time  until 
Baker's  death,  without  wages  and  without  compensa- 
tion other  than  his  food  and  clothing,  he.  Baker, 
would  devise  and  bequeath  to  him  the  said  ranch. 
Vierra  accepted  the  employment  and  performed  all 
the  services  during  the  remainder  of  Baker's  life, 
fully  and  satisfactorily  to  Baker.  At  the  time  of  en- 
tering into  the  undertaking  Vierra  was  sixteen  years 
of  age  and  planned  to  take,  if  possible,  a  course  in 
agriculture.  The  performance  of  his  duties  on  the 
ranch  necessarily  rendered  impossible  any  course  of 
study  as  planned.  It  was  held  that  imder  these  cir- 
cumstances   there   was    part   performance    and    that 
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Baker's  promise  is  enforceable  in  equity.  The  Court 

commented : 

^'His  situation  is  now  entirely  changed.  The 
opportunity  for  study  with  the  enthusiasm  of 
youth  and  without  the  influences  that  have  neces- 
sarily been  exercised  upon  him  by  his  occupa- 
tion on  the  ranch  is  irretrievably  lost.  *  *  * 
Courts  of  equity  will  not  permit  the  statute  of 
frauds  to  be  so  applied  as  to  make  it  an  instru- 
ment of  fraud." 

The  appellant  will  also  be  ^'misled"  and  his  educa- 
tion irretrievably  lost  if  the  trial  Court's  decision  is 
followed.  In  fact  the  trial  Court  states  ''May  be  the 
father  misled  the  son".  (Tr.  p.  156.)  It  is  for  this 
type  of  misleading  that  a  Court  of  Equity  steps  in 
and  prevents  injustice. 

There  is  abundant  evidence  of  permanent  improve- 
ments made  by  the  appellant  relying  on  his  father's 
representations.  Two  houses  and  an  outhouse  at  an 
expense  greater  than  the  original  price  of  the  lot 
were  built  by  the  appellant.  (Tr.  pp.  318-319.)  A  wall 
to  keep  the  Waipahu  river  was  built  also  by  the  ap- 
pellant. In  Yee  Hop  v.  Young  Sak  Cho,  25  Hawaii 
494,  the  Court  in  specifically  enforcing  a  parol  agree- 
ment to  give  a  lease  stated: 

''Courts  of  equity  exercise  their  jurisdiction 
in  decreeing  specific  performance  of  verbal 
agreements  where  there  has  been  part  perform- 
ance for  the  purpose  of  preventing  the  great 
injustice  which  would  arise  from  permitting  a 
party  to  escape  from  the  engagements  he  has 
entered  into,  upon  the  ground  of  the  statute  of 
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frauds,  after  the  other  party  to  the  contract  has, 
upon  the  faith  of  such  engagements  expended  his 
money  or  otherwise  acted  in  execution  of  the 
agreement.  Under  such  circumstances  the  court 
will  prevent  such  injustice  from  being  effected." 

In  Mackall  v.  Same,  135  U.  S.  167,  10  S.  Ct.  705, 
the  Court  following  the  same  doctrine  stated: 

''A  party  who  receives  a  parol  gift  of  real 
estate,  enters  into  possession  and  expends  money 
in  improvements  thereon,  presents  equitable  con- 
siderations which  will  uphold  a  decree  establish- 
ing a  subsequent  conveyance  as  a  confirmation 
of  his  equitable  title." 

At  this  point  it  is  important  to  note  that  the  ap- 
pellee did  not  plead  the  Statute  of  Frauds  as  is  re- 
quired by  Rule  8C  of  the  Federal  Rules  of  Civil  Pro- 
cedure. 

The  trial  Court  throughout  its  Findings  of  Fact 
(Tr.  pp.  145-151)  and  Opinion  (Tr.  pp.  153-157)  ap- 
pears to  have  been  uncertain  with  relation  to  the 
proof  of  beneficial  interest  and  no  where  in  the  Fact 
Finding  or  the  Opinion  does  it  expressly  make  a  find- 
ing. On  page  153  of  the  transcript  (7  lines  from  the 
bottom)  the  words  "do  not  bring  a  conviction"  are 
used.  And  on  page  156  at  the  bottom  it  is  stated 
that  the  trial  Court  is  not  satisfied  by  the  use  of  the 
following  dubious  language: 

''And  even  if  I  were  satisfied  with  the  plain- 
tiff's story — which  I  am  not — as  to  the  larger 
parcel  and  also  as  to  the  smaller  one  *  *  *  plain- 
tiff cannot  here  recover  is  that  the  Custodian 
was  entitled  to  rely  upon  the  record  title." 


It  is  submitted  that  a  trial  Court  must  find  or  not 
fold  facts  with  certainty  and  not  make  excuses  to 
find  facts  in  a  dubious  manner  straddling  on  un- 
foimded  doctrines  of  bona  fide  purchasers.  The  very- 
fact  that  the  trial  Court  straddled  the  question  shows 
that  it  was  not  certain  of  its  dubious  fact  findings. 

As  for  the  smaller  parcel,  2072  square  feet,  pur- 
chased by  the  appellant  on  July  23,  1938  together 
with  the  right  of  way  over  526  square  feet  lot,  the 
case  is  clearly  one  of  resulting  trust.  The  entire  con- 
sideration was  paid  by  the  appellant.  (Tr.  pp.  323- 
324.)  In  Ishida  v.  Nuiimu,  34  Haw.  363,  the  Court 
held: 

'^  ^An  express  trust  is  created  only  if  the  settlor 
manifests  an  intention  to  create  it  *  *  *  although 
the  manifestation  may  be  made  l^y  written  or 
spoken  words  or  by  conduct  *  *  *  A  person  who 
seeks  to  establish  the  existence  of  an  express 
trust  must  show  that  the  settlor  manifested  an 
intention  to  create  it.  On  the  other  hand,  in  the 
case  of  a  resulting  trust  it  is  not  necessary  to 
show  that  the  settlor  manifested  on  intention 
to  create  it.  A  person  who  seeks  to  establish  the 
existence  of  a  resulting  trust  does  so  by  showing 
circumstances  which  raise  an  inference  that  the 
person  making  or  causing  a  transfer  of  property 
did  not  intend  to  give  to  the  transferee  the  bene- 
ficial interest  in  the  propert3\  Since  the  trans- 
feree is  not  to  have  the  beneficial  interest  and 
since  no  other  effective  disposition  is  made  of 
it,  the  person  who  made  or  caused  the  transfer  of 
his  estate  is  entitled  to  it.  A  resulting  trust  is 
imposed  for  the  purpose  of  carrying  out  what 
it  appears  from  the  circumstances  under  which 
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a  disposition  of  property  is  made  would  prob- 
ably have  been  the  intention  of  the  person  mak- 
ing the  disposition  if  he  had  thought  of  the  mat- 
ter. *  *  *  If  a  person  purchases  property  but 
takes  title  in  the  name  of  another,  the  inference 
is  that  he  did  not  intend  the  transferee  to  have 
the  beneficial  interest,  but  that  the  transferee 
should  hold  the  property  for  the  benefit  of  the 
purchaser.  *  *  *  The  trustee  of  a  resulting  trust, 
like  the  trustee  of  an  express  passive  trust,  is 
ordinarily  under  a  duty  merely  to  convey  the 
property  to  the  beneficiary  or  in  accordance  with 
his  directions  *  *  *  Thus,  if  a  transfer  of  prop- 
erty is  made  to  one  person  and  the  purchase 
price  is  paid  by  another,  it  is  the  duty  of  the 
transferee  to  convey  the  property  to  the  person 
who  paid  the  purchase  price  whenever  he  de- 
mands such  conveyance.  *  *  *  A  resulting  trust 
arises  where  a  transfer  of  property  is  made 
under  circumstances  which  raise  an  inference 
that  a  person  making  a  transfer  or  causing  a 
transfer  to  be  made  did  not  intend  the  transferee 
to  have  the  beneficial  interest  in  the  property 
transferred.'  Restatement,  Trusts,  pp.  1246-1249." 

It  is  respectfully  submitted  that  for  the  reasons 
stated  and  under  the  authorities  cited  appellant 
proved  his  interest  in  both  parcels  by  the  overwhelm- 
ing evidence. 
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IV. 

RULE    15  (b)    PERMITS   AMENDMENTS   TO    PLEADINGS 
TO  CONFORM  TO  PROOF. 

The  appellant  before  the  trial  of  the  cause  by  a 
written  motion  supported  by  affidavit  (Tr.  pp.  110- 
113)  offered  an  amended  complaint  (Tr.  pp.  113-126) 
to  meet  the  proof  in  the  case.  The  motion  was  denied 
by  the  trial  Court.  (Tr.  p.  176.)  After  the  trial  of  the 
cause  the  motion  was  renewed  but  again  the  Court 
refused  the  amendment.    (Tr.  p.  397.) 

It  is  submitted  that  the  trial  Court  should  have 
allowed  the  amendment  to  conform  the  pleadings  to 
the  evidence  which  was  adduced  at  the  trial.  The 
main  change  in  the  complaint  is  the  allegations  in 
paragraph  V  with  relation  to  the  promise  to  give  all 
of  the  propei-ties  in  Hawaii  and  the  reliance  thereon 
by  the  appellant.    (Tr.  p.  115.) 

Rule  15  (b)  reads  as  follows: 

''Rule  15  (b).  'Amendments  to  Conform  to 
the  Evidence.  When  issues  not  raised  by  the 
pleadings  are  tried  by  express  or  implied  consent 
of  the  parties,  they  shall  be  treated  in  all  respects 
as  if  they  had  been  raised  in  the  pleadings.  Such 
amendment  of  the  pleadings  as  may  be  necessary 
to  cause  them  to  conform  to  the  evidence  and  to 
raise  these  issues  may  be  made  upon  motion  of 
any  party  at  any  time,  even  after  judgment ;  but 
failure  so  to  amend  does  not  affect  the  result  of 
the  trial  of  these  issues.  If  evidence  is  objected 
to  at  the  trial  on  the  ground  that  it  is  not  within 
the  issues  made  by  the  pleadings,  the  court  may 
allow  the  pleadings  to  be  amended  and  shall  do  so 
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freely  when  the  presentation  of  the  merits  of  the 
action  will  be  subserved  thereby  and  the  objecting 
party  fails  to  satisfy  the  court  that  the  admission 
of  such  evidence  would  prejudice  him  in  main- 
taining his  action  or  defense  upon  the  merits.  The 
court  may  grant  a  continuance  to  enable  the  ob- 
jecting party  to  meet  such  evidence." 

It  is  a  liberal  rule  and  the  trial  Court  should  have 
permitted  the  amendment  in  view  of  the  fact  that  it 
allowed  e^ddence  to  support  apj)ellant's  allegations  in 
the  amended  complaint. 


V. 

THAT  TRIAL  COURT  HAD  NO  JURISDICTION  TO  ISSUE  THE 
"ORDER  DIRECTING  ACCOUNTING  AND  PAYMENT  UNDER 
SECTION  17,  TITLE  50  U.S.C.A.  AS  AMENDED". 

The  "Order  Directing  Accounting  and  Payment 
Under  Section  17,  Title  50  U.S.C.A.  as  Amended" 
requires  the  appellant  to  pay  on  or  before  February 
23,  1949  the  total  sum  of  $3,169.01.  (Tr.  p.  161.)  The 
"Judgment  Order"  merely  requires  the  appellant  to 
"account  for  and  pay  over"  on  or  before  February  23, 
1949  the  net  income  from  the  vested  property.  (Tr. 
p.  160.) 

It  is  submitted  that  both  Section  17  and  Section 
9  (a)  of  the  Trading  with  the  Enemy  Act  are  parts 
of  the  same  act  and  they  should  be  construed  in  the 
light  and  purpose  of  the  act. 

If  the  amount  ordered  to  be  paid  under  the  Section 
17  order  ($3,169.01)  is  more  than  the  amount  finally 
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determined  under  the  ''Judgment  Order",  must  the 
appellant  pay  the  $3,169.01?  The  issuance  of  two 
orders  will  result  in  a  confusion.  The  "Judgment 
Order"  made  on  the  merits  of  the  case  was  all  that 
was  necessary  and  once  a  Court  goes  into  the  merits 
of  a  case  the  necessity  of  a  Section  17  order  is 
dispensed. 


CONCLUSION. 

It  is  respectfully  submitted  that  the  "Judgment 
Order"  and  the  "Order  Directing  Accounting  and 
Payment  Under  Section  17,  Title  50  U.  S.  C.  A.  as 
Amended"  of  the  Court  below  should  be  reversed  and 
an  appropriate  order  be  entered  by  this  Court  order- 
ing the  return  of  appellant's  properties. 

Dated,  Honolulu,  Hawaii, 
September  14, 1949. 

Respectfully  submitted, 
Shiro  Kashiwa, 
Attorney  for  Shoso  Nil,  Appellant. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  12212 


Shoso  Nil,  Appellant 

V. 

Tom  C.  Clark,  Attorney  General,  as  Successor  to 
THE  Alien  Property  Custodian,  Appellee 


ON  APPEAL  FROM   THE    UNITED   STATES  DISTRICT  COURT  FOR 
THE   TERRITORY   OF  HAWAII 


BRIEF  FOR  APPELLEE 


OPINION  BELOW 

The  opinion  of  the  District  Court  (R.  153-157)  is 
reported  at  81  F.  Supp.  1003. 

JURISDICTION 

The  jurisdiction  of  the  United  States  District  Coui-t 
for  the  Territoiy  of  Hawaii  was  founded  upon  Sec- 
tions 9  (a)  and  17  of  the  Trading  With  the  Enemy 
Act,  40  Stat.  411,  as  amended  (50  U.  S.  C.  App. 
§§  9  (a),  17).  The  judgment  of  that  Court  was 
entered  on  January  27,  1949  (R.  158-159).  Notice 
of  Appeal  was  tiled  February  23,  1949  (R.  162).  The 
jurisdiction  of  this  Court  is  founded  upon  Section 
1291  of  Title  28  of  the  United  States  Code. 

(1) 


STATEMENT 

Appellant  brought  this  suit  under  Section  9  (a)  of 
the  Trading  With  the  Enemy  Act  to  recover  two 
parcels  of  real  property  situated  in  the  City  and 
County  of  Honolulu,  Territory  of  Hawaii.  These 
parcels  were  vested  pursuant  to  that  Act  by  the  At- 
torney General  of  the  United  States,  as  successor  to 
the  Alien  Property  Custodian,^  upon  a  finding  that 
they  were  the  property  of  Kaneichi  Nii,  father  of 
appellant,  and  a  citizen  and  resident  of  Japan.  The 
Attorney  General  filed  a  counterclaim  under  Section 
17  of  the  Act,  demanding  payment  of  all  rents  col- 
lected by  appellant  from  the  properties  together  with 
interest  thereon.  The  United  States  District  Court 
for  the  Territory  of  Hawaii,  Honorable  J.  Frank 
McLaughlin  presiding,  dismissed  the  Section  9  (a) 
suit  and  ordered  appellant  to  pay  over  to  the  Attorney 
General  the  net  income  from  the  vested  property. 
The  facts,  as  found  by  the  District  Court  and  as  shown 
in  the  record,  may  be  summarized  as  follows: 

Appellant  was  born  in  1914  in  the  Territory  of 
Hawaii  and  is  accordingly  a  citizen  of  the  United 
States  (Fdg.  10,  R.  147).  In  early  1941  he  sent  his 
wife  and  four  children  to  Japan  to  live  with  his 
father  and  mother,  both  subjects  of  Japan,  and  one 
sister.     After  getting  permission  from  his  local  Se- 

^  By  Executive  Order  No.  9193,  7  F.  R.  5205,  the  vesting  power 
was  delegated  to  the  Alien  Property  Custodian.  By  Executive 
Order  No.  9788,  11  F.  R.  11981,  the  Attorney  General  succeeded 
to  the  powers  and  duties  of  the  Alien  Property  Custodian.  In  this 
brief  the  terms  "Alien  Property  Custodian"  or  "Custodian"  will 
sometimes  be  used  to  refer  generally  to  both  the  Alien  Property 
Custodian  and  to  the  Attorney  General  as  his  successor. 


lective  Service  Board  to  visit  Japan  for  five  months, 
he  followed  his  family  on  Jmie  26,  1941  (PL  Ex.  No. 
E-1,  R.  443^45),  taking  his  other  sister  with  him 
(R.  327).  He  lived  in  Japan  with  his  father  from 
1941  until  October  1947  (Fdg.  10,  R.  147-148).  From 
Jmie  1941  no  member  of  appellant's  family  was  in 
Hawaii  mitil  November  8,  1947,  when  he  returned 
(R.  296,  327).  At  the  time  of  bringing  this  action 
ai3pellant  resided  at  Waipahu,  Oahu,  Territory  of 
Hawaii  (Fdg.  10,  R.  147;  R.  292). 

Kaneichi  Nii  was  born  in  Japan  and  lived  there  for 
thirty  years  before  coming  to  Hawaii.  After  spend- 
ing about  twenty-six  years  in  Hawaii  Kaneichi  re- 
turned to  Japan  in  May  of  1935  and  has  since 
remained  there  (Fdg.  5,  R.  146;  R.  212).  During 
his  years  in  Hawaii  Kaneichi  acquired  considerable 
property,  including  a  general  merchandise  store  (R. 
51),  the  larger  parcel  of  land  here  in  dispute,  three 
other  parcels  of  ''rental  property"  (R.  302-304,  321), 
and  311  shares  of  stock  in  Waipahu  Garage  Co.,  Ltd. 
(R.  333). 

Appellant  was  gi^aduated  from  the  Waipahu 
Elementary  School  in  1928.  Thereafter,  he  worked 
in  his  father's  store  (R.  298-299).  Appellant  tes- 
tified that  he  went  into  the  store  with  his  father 
upon  the  latter 's  promise  to  give  him  ''everything 
that  he  owned  in  the  Territory"  (R.  299)  when  his 
father  should  die  or  leave  Hawaii  (R.  300).  At  that 
time  Kaneichi  owned  neither  of  the  jjroperties  whose 
return  appellant  now  seeks. 

In  December,  1932  Kaneichi  executed  a  will  purport- 
ing to  devise  and  bequeath  all  of  his  property,  real 


and  personal,  wherever  situated,  to  appellant  (PI.  Ex. 
P,  R.  461-462).^  The  will  makes  no  reference  to  any 
agreement  to  dispose  of  any  property  prior  to 
Kaneiehi's  death  (Ihid.).  And,  as  the  court  below 
oaid,  the  will  ''oddly  issues  out  of"  the  possession  of 
the  sole  beneficiary  (R.  154),  despite  the  fact  that  it 
appears  that  the  father  is  still  alive,  that  the  son  did 
not  have  permission  to  publish  the  will,  and  that  he 
does  not  know  whether  it  has  been  revoked  (R.  343). 

On  January  2,  1933,  Kaneichi  executed  a  bill  of  sale 
conveying  his  store  to  appellant  (D.  Ex.  No.  1,  R. 
51-52;  R.  308).  At  the  same  time  Kaneichi  put  in 
appellant's  name  a  savings  account  (R.  309)  which  the 
court  below  concluded  was  the  store's  account  (R. 
155).  From  the  time  the  store  was  turned  over  to 
appellant  he  collected  the  rentals  on  all  of  his  father's 
property  in  Hawaii  and  paid  the  real  estate  and 
income  taxes  thereon  (R.  321).  In  other  words, 
although  he  then  neither  owned  nor  claimed  to  own  any 
property  other  than  the  store,  he  managed  all  of  his 
father's  properties. 

In  May  1935  appellant's  father  and  mother  left 
Hawaii  for  Japan  (R.  212).  The  night  before  their 
departure  appellant  and  his  wife  had  dinner  with 
appellant's  parents  (R.  299).  Appellant  testified  that, 
at  that  time  and  in  the  presence  of  all  these  persons, 
Kaneichi  ''gave  me  all  [his]  property  in  the  Territory" 
(R.  364).  Kaneichi  then  owned  the  larger  parcel  of 
land  here  at  issue  (but  not  the  smaller  one)  and  311 
shares  of  the  Waipahu  Garage  Co.,  Ltd.  (R.  333). 

2  At  that  time  Kaneichi  still  did  not  own  either  of  the  properties 
here  involved. 


Of  the  four  persons  who  were  present  at  this  alleged 
conversation  only  the  appellant  testified  as  to  the  fact 
of  its  occurrence  or  as  to  its  nature.  Appellant's  wife 
was  not  called  to  testify ;  and  no  deposition  was  taken 
from  his  mother  in  Japan.  Although  appellant  had 
his  father's  deposition  taken  in  Japan  (PL  Ex.  B,' 
R.  210-221),  Kaneichi,  when  asked  what  he  did  with 
his  real  properties  before  leaving  for  Japan,  answered 
(R.  214)  : 

After  returning  to  Japan,  I  made  a  power 
of  attorney  to  Shoso  Nii  at  the  American  Con- 
sulate in  Kobe  about  December  1935,  to  dis- 
pose of  my  properties  in  Hawaii.^  [Emphasis 
added.] 

By  that  answer  Kaneichi  made  it  clear  that  he  did  not 
consider  that  he  made  a  gift  of  the  real  property  be- 
fore leaving  Hawaii.  It  also  appears  that  record  title 
to  both  items  of  real  property  remained  in  Kaneichi 's 
name  from  their  respective  dates  of  purchase "  until 

^  After  the  conclusion  of  the  trial,  appellant  moved  to  reopen 
the  case  for  the  taking  of  an  additional  deposition  of  Kaneichi 
because  of  an  alleged  misinterpretation  of  his  answers  (R.  128- 
129).  The  interpreter  for  that  deposition,  however,  was  ap- 
pellant's sister,  Florence  Nii  (R.  218),  It  is  only  reasonable  to 
assume  that  she  made  as  favorable  translations  as  she  could,  while 
still  translating  honestly  her  father's  statements.  The  court  be- 
low was  of  that  opinion  and  denied  the  motion  (R.  156;  see  also 
R.  132-136). 

*  The  larger  parcel  was  acquired  by  Kaneichi  by  deed  dated  and 
recorded  in  his  name  on  December  27,  1932  (Fdg.  7,  R.  146). 
Although  the  smaller  parcel  was  not  acquired  until  more  than 
three  years  after  Kaneichi's  return  to  Japan,  that  title  was  also 
recorded  in  his  name  (Fdg.  7,  R.  146-147).  Because  appellant 
felt  it  necessary  to  record  that  title  in  his  father's  name,  it  seems 
apparent  that  he  paid  for  the  property  out  of  income  which  he 
received  from  other  properties  of  his  father.     Clearly,  if  appellant 
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vesting  (Fdg.  8,  R.  147)  and  that  the  real  estate  taxes 
were  at  all  times  prior  to  vesting  paid  in  the  name  of 
Kaneichi  (Fdg.  9,  R.  147).  There  is  nothing  in  the 
record  to  show  that  a  gift  tax  return  was  ever  filed 
or  gift  tax  paid  on  the  alleged  transfer  by  gift. 

The  power  of  attorney  to  which  Kaneichi  referred 
in  his  deposition  was  a  general  power,  prepared  by 
appellant  (R.  329-330),  executed  by  Kaneichi  in  favor 
of  appellant  on  February  7,  1939,  and  recorded  in  the 
Bureau  of  Conveyances  of  the  Territory  of  Hawaii  on 
February  27,  1939  (R.  60-68).  The  power  was  first 
employed  to  transfer  Kaneichi 's  311  shares  in 
Waipahu  Garage  Co.,  Ltd.,  to  appellant  on  April  7, 
1939  (R.  333).'  The  power  of  attorney  was  used  as 
late  as  the  spring  of  1941,  when  appellant  sold  an- 
other piece  of  his  father's  real  property  in  his 
father's  name  (R.  302-304).  Even  then,  however,  al- 
though title  to  both  pieces  of  land  here  in  dispute  re- 
mained in  his  father,  appellant  did  not  use  the  power 
of  attorney  to  transfer  record  title  to  himself. 

During  almost  the  entire  six  years  (1941-1947)  that 
appellant  was  in  Japan,  appellant,  his  wife  and  his 
four  children  were  supported  altogether  by  Kaneichi 
(R.  326).  During  that  whole  period  he  was  of  course 
aware  that  record  title  to  the  properties  in  question 

were  already  the  owner  of  the  larger,  adjoining  parcel  and  had 
paid  for  the  propert}^  with  his  own  funds,  as  he  claims  (Appel- 
lant's Brief,  p.  8) ,  there  is  no  conceivable  reason  why  he  should  not 
have  made  the  purchase  in  his  own  name. 

°  Dividends  on  this  stock  were  paid  to  Kaneichi  Nii  through 
August  1936,  more  than  a  year  after  the  alleged  gift  of  "every- 
thing" in  Hawaii  to  Shoso  (R.  334-335). 


was  in  his  father  (R.  330).  Nevertheless,  he  never 
called  that  fact  to  his  father's  attention  (R.  380),  nor 
did  he  at  any  time  request  any  document  which  would 
transfer  title  of  the  property  to  him  (R.  330). 

On  September  12,  1947,  the  Attorney  General  vested 
the  parcel  of  real  property  bought  by  Kaneichi  in 
1932  and  the  parcel  bought  1)y  appellant  in  Kaneichi 's 
name  in  1938,  upon  a  determination  that  Kaneichi 
was  the  owner  of  both  and  was  a  national  of  a 
designated  enemy  country  (Japan)  (R.  13-18).  The 
Attorney  General  also  vested  the  obligation  owing  to 
Kaneichi  by  appellant,  arising  out  of  rents  collected 
from  the  vested  property  (Ibid.).  On  December  31, 
1947,  appellant  filed  suit  pursuant  to  Section  9  (a) 
of  the  Trading  With  the  Enemy  Act,  claiming  a  gift 
of  the  properties  to  him  in  1935,  seeking  their  return, 
and  asking  that  appellee  be  enjoined  from  collecting 
the  alleged  debt  (R.  1-13).  In  his  answer  filed  May  3, 
1948  appellee  included  a  counterclaim  seeking  pay- 
m.ent  of  the  vested  debt  i^ursuant  to  Section  17  of  the 
Act  (R.  20-25).  The  District  Court  ruled  on  No- 
vember 19,  1948  that  the  counterclaim,  based  on  the 
turn-over  directive,  should  be  settled  at  the  same  time 
as  the  principal  claim  (R.  109). 

A  few  minutes  before  the  trial  was  scheduled  to 
begin  appellant  moved  to  amend  his  complaint,  with- 
out, he  said,  changing  the  basic  cause  of  action  or  his 
contention  "that  it  was  a  gift"  (R.  175).  But  the 
Court  found  the  changes  to  consist  principally  of 
"pleaded  evidence"  and  so  denied  the  motion  (R.  175- 
176).     This  motion  was  repeated  at  the  close  of  the 
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trial  and   again   denied    (R.   397).     After   trial,   the 
Court  concluded  that  appellant 

.  .  .  failed  to  establish  his  interest  in  the 
vested  property  in  that  his  claim  to  having  had 
at  the  date  of  vesting  an  equitable  title  by  way 
of  gift  to  the  larger  tract  is  not  supported  by 
convincing  satisfactory  evidence.     (R.  151.) 

The  Court  further  held  that  (R.  151-152) : 

As  to  both  parcels,  the  record  title  to  each 
upon  the  date  of  vesting  stood  in  the  father's 
name,  and  the  Custodian  stands  in  the  same 
position  as  a  bona  fide  purchaser  for  value,  thus 
cutting    off   any    and    all    equities    which    the 
[appellant]  might  otherwise  have  had  against 
his  father  with  respect  to  the  vested  property. 
Upon  the  counterclaim  the  Custodian  was  held  en- 
titled to  recover  all  rents  collected  by  appellant  from 
the  premises  for  the  period  May  1935  to  September 
12,  1947  (R.  152). « 

SUMMARY   OF  ARGUMENT 

In  this  suit  under  Section  9  (a)  of  the  Trading 
With  the  Enemy  Act,  appellant  seeks  return  of  two 
parcels  of  real  estate  vested  by  the  Custodian  as 
property  owned  by  a  national  and  resident  of  Japan, 
appellant's  father. 

®  The  total  amount  due  upon  the  counterclaim  has  not  yet  been 
computed.  The  court  below  directed  appellant  to  pay  over 
$3,169.01  which  the  Custodian  had  demanded  in  his  turn-over  di- 
rective, issued  August  20,  1948,  for  rents  received  between  July  1, 
1941,  and  September  12, 1947  (R.  101-103) ;  the  Court  also  directed 
appellant  to  account  for  and  pay  over  rents  for  the  period  May 
1935  to  July  1, 1941  (R.  152) . 
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To  reverse  the  judgment  below,  appellant  would 
have  to  demonstrate  that  the  findings  of  the  trial  court 
were  ''clearly  erroneous."  Rule  52  (a)  of  the  Federal 
Rules  of  Civil  Procedure.  But  appellant's  theory  of 
a  gift  of  the  land  to  him  rests  on  his  ow^l  unsupported 
testimony  which  indeed  is  squarely  in  conflict  with 
the  deposition  of  his  father,  the  alleged  donor.  Cir- 
cumstantial evidence  w^as  also  strongly  against  appel- 
lant. Begining  in  1933  appellant  managed  his  father's 
properties  in  Hawaii,  collecting  the  rent,  paying  taxes, 
and  generally  acting  as  his  father's  agent.  There 
was  no  apparent  change  in  this  relationship  after  1935, 
when  the  gift  was  allegedly  made.  Appellant  never 
disturbed  the  record  title  in  his  father,  although  he 
later  procured  a  power  of  attorney  from  his  father 
and  used  it  to  make  other  conveyances  of  his  father's 
property. 

Even  if  a  parol  gift  of  the  property  to  appellant  had 
been  contemplated,  still  the  Statute  of  Frauds  would 
prevent  its  enforcement.  Nor  does  the  case  come 
within  any  exception  to  the  Statute.  Further,  as- 
suming no  violation  of  the  Statute  of  Frauds,  the 
absence  of  a  recorded  conveyance  was  fatal.  As  the 
court  below  held,  "...  the  Custodian  vras  entitled  to 
rely  upon  the  record  title  in  the  same  manner  and  to 
the  same  extent  as  a  bona  fide  purchaser  would  have 
been."  Nor  can  appellant  rely  on  title  by  adverse 
possession  since  his  possession  was  not  hostile  to  that 
of  his  father,  but  in  subordination  thereto. 

Appellant's  objections  to  the  Court's  order  on  the 
counterclaim  are  without  merit. 
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AEGUMENT 

I.  The  conclusion  of  the  District  Court  that  appellant  "failed 
to  establish  his  interest  in  the  vested  property"  is  supported 
by  the  overwhelming  weight  of  credible  evidence  and  should 
therefore  be  affirmed  as  not  "clearly  erroneous" 

To  recover  under  Section  9  (a)  of  the  Trading 
With  the  Enemy  Act,  the  plaintiff  must  establish 
that  he  was  the  o^vner  of  the  property  prior  to  vest- 
ing. It  is  settled  that  the  burden  of  proof  is  on  the 
plaintiff.  TJiorsch  v.  Miller,  5  F.  2d  118,  122-123 
(App.  D.  C.)  ;  Von  Zedtwitz  v.  Sutherland,  26  F.  2d 
525,  526  (App.  D.  C.)  ;  Sturchler  v.  Hicks,  17  F.  2d 
321,  322  (E.  D.  N.  Y.).  Appellant's  offer  of  proof 
at  the  trial  to  meet  that  burden  went  on  the  theory 
that  he  was  entitled  to  the  larger  parcel  of  land  by 
virtue  of  a  parol  gift  from  his  father,  and  that  he 
was  entitled  to  the  smaller  parcel  by  virtue  of  a 
resulting  trust  in  his  favor.  The  court  below  con- 
cluded that,  as  to  the  larger  piece  of  land,  appellant 
''failed  to  establish  his  interest  in  the  vested  prop- 
erty .  .  .  by  convincing  satisfactory  evidence"  (R. 
151) ;  and  the  Court  likewise  rejected  appellant's 
claim  of  a  resulting  trust.  As  a  consequence  of  that 
holding,  appellant,  in  seeking  to  reverse  the  judgment 
below,  is  confronted  with  the  additional  burden  of 
establishing  that  the  findings  of  the  trial  court  were 
''clearly  erroneous."  Rule  52  (a)  of  the  Federal 
Rules  of  Civil  Procedure.  The  scope  of  that  rule  has 
been  recently  examined  by  the  United  States  Su- 
preme Court  in  TJyiited  States  v.  Gypsum  Co.,  333 
U.  S.  364,  394,  where  the  rule  was  restated  in  fashion 
similar  to  that  which  this  Court  has  long  recognized. 
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In  Grace  Bros.  v.  Commissioner  of  Internal  Revenue, 
173  F.  2d  170,  173-174  (C.  C.  A.  9),  this  Court  re- 
viewed the  entire  subject,  and  concluded  that: 

In  giving  effect  to  these  norms  in  a  par- 
ticular case,  the  burden  is  upon  him  who  at- 
tacks a  finding  to  show  that  it  is  clearly  wrong 
[p. 174]/ 

To  satisfy  this  burden  appellant  offers  only  the 
testimony  of  one  w^itness — himself.  The  credibility  of 
that  testimony  was  preeminently  a  matter  for  the 
determination  of  the  trial  judge  who  heard  the  wit- 
ness.® Moreover,  as  we  shall  point  out,  infra,  that 
testimony  was  contradicted  by  appellant's  other  wit- 
nesses, and  by  every  relevant  circumstance  bearing 
upon  the  ownership  of  the  property.  Appellant  calls 
to  the  Court's  attention  the  testimony  of  Ikinaga, 
Kinney,  Tsumoto,  and  Matsuura  in  support  of  his 
challenge  to  the  findings  of  the  Court  below.  But 
consideration  of  the  testimony  of  those  witnesses  fails 
to  reveal  such  support. 

Eisuke  Ikinaga:  Despite  his  admitted  bias  in 
favor  of  appellant  and  his  willingness  ''to  do  anything 
to  help  the  family"  (R.  341-342),  he  was  unable  to 
testify  to  a  gift,  but  only  to  a  vague  and  indefinite  in- 
tention on  the  part  of  Kaneichi  that  "he  was  going  to 
give"  certain  Hawaiian  properties  to  appellant   (R. 

'  See  also  Fujino  v.  Clark,  172  Fed.  384  (C.  C.  A.  3),  cert.  den. 
337  U.  S.  937,  where  this  Court  said  (at  p.  385)  : 

"The  findings  are  supported  by  substantial  evidence,  are  not 
clearly  erroneous,  and  hence  are  accepted  by  us  as  correct." 

^The  trial  judge  obviously  was  not  impressed  with  appellant's 
credibility.  He  stated:  "And  even  if  I  were  satisfied  with  the 
plaintiff's  story — which  I  am  not.  .  .  ."'    (R.  156.) 
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246).  Ikinaga  did  not  at  any  point  testify  that  a  gift 
had  been  made.  It  is  also  noteworthy  that  Ikinaga  ad- 
mitted paying  dividends  on  the  stock  of  Waipahu 
Garage  Co.,  Ltd.,  to  Kaneichi  Nii  as  late  as  August  1936 
(R.  334-335),  more  than  a  year  after  the  alleged  gift 
from  Kaneichi  to  appellant  of  "everything"  in  Hawaii. 
Appellant  makes  no  attempt  to  reconcile  this  fact  with 
his  claim  of  prior  ownership. 

Oliver  Kinney:  The  testimony  of  Kinney,  if  any- 
thing, serves  to  negate  rather  than  uphold  appellant's 
theory;  for  he  testified  that  in  1941  he  bought  prop- 
erty listed  in  Kaneichi 's  name  through  appellant, 
acting  as  attorney-in-fact  for  Kaneichi  (R.  303-304). 
This  evidence  merely  corroborates  the  trial  court's 
view  that  in  general  appellant  was  acting  as  his 
father's  agent  rather  than  in  his  own  right. 

Henry  Jinichi  Tsumoto:  This  witness  was  able  to 
testify  only  that  appellant  collected  the  rentals  from 
Kaneichi 's  property  after  Kaneichi  went  to  Japan 
(R.  194-195).  An  obvious  and  admitted  fact,  it  is 
of  course  wholly  consistent  with  appellant's  authority, 
as  an  agent  of  his  father,  to  manage  his  father's  prop- 
erty. This  testimony  seems  especially  unrevealing 
when  it  is  recalled  that  appellant  collected  the  same 
rents  upon  the  same  ostensible  authority  from  Jan- 
uary 1933,  long  before  the  date  when  appellant  claims 
he  was  given  the  real  property. 

Shigeo  Matsuura:  An  accountant,  beginning  in 
1935,  for  a  firm  which  kept  records  for  appellant 
(R.  262-263),  Matsuura  had  no  information  to  offer 
with  respect  to  the  alleged  gift.  His  testimony  was 
limited  to  information  which  appellee  does  not  dis- 
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pute,  that  certain  taxes  on  the  property  and  income 
arising  therefrom  were  paid  by  appellant  (R.  262- 
291).  That  circumstance  is  hardly  remarkable  since 
appellant  had  been  paying  the  real  estate  and  income 
taxes  on  the  same  property  since  1933.  Nor  is  it  in 
any  way  inconsistent  with  appellant's  authority  to 
manage  the  property  for  his  father.  Indeed,  Mat- 
suura's  further  testimony  that  he  could  not  recall 
any  year  when  Kaneichi  Nii  was  not  carried  as  the 
taxpayer  on  the  tax  bill  (R.  291)  confirms  the  trial 
court's  view. 

From  these  four  witnesses,  on  whom  appellant 
relies  chiefly,  there  is  no  single  piece  of  direct  and 
positive  testimony  in  support  of  the  alleged  gift  of 
real  property.  Indeed,  it  is  difficult  to  imagine,  even 
inferentially,  in  what  way  any  of  these  witnesses 
supported  appellant's  claim  of  gift. 

There  is,  on  the  other  hand,  a  formidable  array 
of  direct  and  circumstantial  evidence  indicating  that 
there  was  no  gift.  In  the  first  place,  the  alleged 
donor,  appellant's  father,  in  a  deposition  obtained  at 
appellant's  instance,  stated  that  he  still  owned  prop- 
erties when  he  left  Hawaii  and  that,  after  his  arrival 
in  Japan,  he  gave  appellant  a  power  of  attorney  *'to 
dispose  of  my  properties  in  Hawaii"  (R.  214).  This 
is  a  striking,  unequivocal  denial  of  gift  of  Kaneichi 's 
Hawaiian  properties.  It  is  perhaps  understandable, 
then,  that  appellant  should  have  sought  to  impeach 
his  father's  testimony  both  during  the  trial  (R.  239- 
240)  and  after  its  conclusion  (R.  128),  and  that  he 
should  devote  major  attention  in  his  brief  to  the 
discrediting   of   depositions   in   general    (Appellant's 
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Brief,  pp.  24-28).  It  may  be  that  in  some  cases 
testimony  by  deposition  is  subject  to  a  different  meas- 
ure of  scrutiny  than  testimony  heard  in  open  court; 
but  such  a  rule  can  hardly  have  any  force  here  where 
the  correctness  of  the  matter  testified  to  by  deposition 
is  corroborated  so  substantially. 

At  the  time  of  the  claimed  gift  of  all  of  Kaneichi's 
property  in  Hawaii,  he  owned  at  least  two  parcels  of 
land  (one  of  which  is  the  larger  parcel  here  in  dispute) 
and  311  shares  of  stock  in  Waipahu  Garage  Co.,  Ltd. 
Record  title  to  both  pieces  of  land  was  then  in 
Kaneichi  and  so  remained  until  one  was  sold  and  the 
other  vested.  Similarl}^,  the  shares  of  stock  were  then 
registered  in  Kaneichi's  name  and  were  not  changed 
to  Shoso's  name  until  1939.  If  Kaneichi  had  intended 
a  transfer  of  ownership  of  any  or  all  of  these  proper- 
ties to  appellant,  it  is  clear  that  he  knew  how  to  make 
the  transfer.  In  1932,  for  example,  he  had  trans- 
ferred his  store  to  appellant  by  duly  recorded  bill  of 
sale  (R.  51-53).  Even  more  striking  is  the  fact  that 
appellant,  several  years  after  the  alleged  gift,  had 
a  power  of  attorney  prepared  for  his  father,  to  be 
effective  only  in  the  Territory  of  Hawaii,  empowering 
appellant  to  deal  with  Kaneichi's  property  in  Hawaii. 
That  power  was  signed  by  Kaneichi  on  February  7, 
1939,  and  returned  to  appellant  (D.  Ex.  6,  R.  64-67). 
Thereupon,  appellant  immediately  used  the  power  to 
transfer  his  father's  shares  of  stock  to  his  own  name 
(R.  333).  Later  he  employed  it  in  selling  a  piece  of 
his  father's  real  property  (R.  302-304).  In  both 
cases  Kaneichi,  not  appellant,  was  the  transferor  of 
record.     In  both  cases,  it  appears  that  Shoso  acted 
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solely  as  his  father's  attorney- in-f act.  Moreover, 
although  appellant  held  a  power  of  attorney  from  his 
father  from  1939,  and  although  he  was  in  Japan  from 
1941  to  1947,  he  made  no  effort  to  cause  the  title  of  the 
land  to  be  transferred  to  his  own  name.  The  sharp 
contrast  between  his  handling  of  the  stock,  which 
he  carefully  transferred  to  his  ow^i  name,  and  his 
dealing  in  the  land,  which  he  left  in  his  father's  name, 
is  strong  evidence  that  not  even  the  appellant  con- 
sidered himself  to  be  the  title  holder  of  the  property. 
The  facts  that  appellant  collected  the  money  from 
those  sales  which  he  effected  on  his  father's  behalf, 
that  he  collected  the  rentals  on  other  real  property  in 
his  father's  name,  and  that  he  paid  the  taxes,  do  not 
advance  the  appellant's  claim  of  o'wnership  a  whit. 
They  tend  rather  to  bear  out  the  known  fact  that  the 
son  acted  as  the  father's  agent. 

There  is  thus  considerable  evidence  that  appellant 
never  pretended  to  be  the  owner  of  the  properties  in 
issue  until  after  they  were  vested.  Certainly,  if  he 
had  been  the  owner  since  May  1935,  he  would  have 
needed  no  power  of  attorney  to  deal  with  his  own 
property ; "  nor  would  he  have  bought  additional  land 
in  his  father's  name  as  he  did  in  1938 ;  nor  would  he  have 
paid  the  real-estate  taxes  in  his  father's  name,  as  he  did 
every  year.  Appellant's  belated  and  uncorroborated 
claim  that  the  land  was  given  to  him  at  a  dinner  in  1935 

^  If  appellant  argues  alternatively  that  the  power  was  neces- 
sary to  formalize  the  earlier  gift  conveyances,  his  use  of  the  power 
for  transfer  to  himself  of  the  stock  and  his  failure  to  transfer  the 
real  property  to  himself  compels  him  to  take  the  untenable  posi- 
tion that  conveyances  of  realty  do  not  require  as  great  formality 
as  transfers  of  personalty. 
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at  which  his  father,  mother,  and  wife  were  present,  even 
if  it  were  not  expressly  negated  by  his  father's  testi- 
mony, could  not  possibly  prevail  against  his  inconsistent 
actions  from  1935  to  1947. 

Appellant  makes  one  last  argmnent  with  respect  to 
the  proof  offered.  Referring  repeatedly  to  his  fa- 
ther's will,  executed  in  1932,  in  which  he  is  named  as 
sole  beneficiary,  he  contends  that  the  will  somehow 
evidences  the  gift.  Just  how,  he  does  not,  and  indeed 
cannot,  make  clear,  since  the  provisions  of  the  will 
are  palpably  irrelevant  to  the  issues  of  this  case.  As- 
suming, arguendo,  that  the  will  is  genuine  and  has 
not  been  revoked,  no  stretch  of  the  imagination  would 
permit  acceptance  of  the  will  as  evidence  of  an  inten- 
tion to  make  an  inter  vivos  disposition  of  property 
which  Kaneichi  did  not  even  own  in  1932.  To  state 
such  an  argument  is  to  refute  it. 

In  sum,  then,  it  appears  that  there  is  no  satisfactory 
evidence  of  a  gift  and  that  the  Court's  findings  (R. 
145-151),  far  from  being  "clearly  erroneous,"  were, 
in  fact,  compelled  by  the  evidence. 

In  an  effort  to  escape  the  incontrovertible  showing 
that  there  was  no  executed  gift,  appellant  suggests 
that  judgment  should  have  been  rendered  for  him  on 
the  theory  of  a  promise  to  give,  followed  by  partial 
performance  and  action  to  his  detriment  in  reliance 
on  the  promise.  See  Appellant's  Brief,  pp.  33-39. 
The  first  difficulty  with  this  theory  is  that  it  repre- 
sents a  complete  departure  from  the  theory  on  which 
the  case  was  tried.  The  original  pleadings  were  based 
on  the  theory  of  an  executed  gift;  and  during  the 
trial    appellant's    counsel    repeatedly    reaffirmed    his 
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intention  to  prove  that  a  gift  was  in  fact  made  by 
Kaneichi  prior  to  his  departure  from  Hawaii  (R.  228, 
233,  243,  364)/" 

It  is  true  that,  a  few  minutes  before  the  trial  was 
scheduled  to  begin,  appellant  sought  to  amend  his 
complaint,  citing  Federal  Rule  15  (b)  which  allows 
only  ''such  amendment  of  the  pleadings  as  may  be 
necessaiy  to  cause  them  to  conform  to  the  evidence." 
But  appellant's  counsel,  when  asked  by  the  Court 
whether  ''the  i3roposed  amendment  alters  in  any  way 
the  basic  cause  of  action  previously  set  forth"  an- 
swered: "No,  your  Honor,  it  is  the  same.  We  con- 
tend that  it  was  a  gift."  (R.  175.)  Thereupon,  the 
District  Court  denied  the  motion  because  the  amended 
allegations  appeared  to  the  Court  to  be  "pleaded  evi- 
dence which  technically  forms  no  part  of  the  plead- 
ings" (Ibid.).  It  is  clear  that  a  complaint  may  not 
be  amended  to  plead  evidence.  Equally,  it  is  clear 
that  if  appellant  now  seeks  to  change  his  theory  of 
the  suit,  he  is  barred  by  the  language  of  Rule  15  (b). 
For  a  complaint  "cannot  be  amended  on  appeal,  or 
treated  as  amended,  where  this  raises  issues  not  within 
the  theory  on  which  the  case  was  tried."  3  Moore's 
Federal  Practice    (2d  Ed.)    §15.11;  see  also  Id.  at 

^°  E.  g.^  counsel  for  appellant  offered  to  prove  to  the  Court  "that 
the  owner  of  the  property  at  that  time  made  a  gift  of  the  property 
to  Shoso  Xii"  (R.  233).  When  appellant  was  on  the  stand,  the 
followinof  colloquy  occurred  on  direct  examination  (R.  364)  : 

"A :  He  promised  me.  he  gave  me  all  the  property  in  the  Terri- 
tory. 

"Q :  He  promised  you  or  he  gave  ? 

"A  :  He  gave  me. 

"The  Court :  Let  me  have  that  answer  again  .  .  . 

'•The  Witness :  He  gave  me  all  the  property  in  the  Territory." 
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§  15.13;  Chamjj  v.  Atkins,  128  F.  2d  601  (App  D.  C.)  ; 
A7iderso7i  v.  Mercado,  163  F.  2d  303  (C.  C.  A.  1),  cert. 
den.  332  U.  S.  837. 

But  even  if  appellant  could  overcome  these  pro- 
cedural difficulties,  the  theory  of  a  promise  to  give  is 
likewise  not  supported  by  the  proof.  Such  a  theory 
must  rest  either  on  the  alleged  conversations  in  1935, 
as  to  which  the  trial  judge  did  not  believe  appellant's 
unsupported  testimony,  or  on  asserted  conversations  in 
1928,  before  his  father  owned  the  properties  in  ques- 
tion. There  was  likewise  no  corroboration  of  appel- 
lant's testimony  as  to  the  1928  conversations  in  this 
respect,  and  the  trial  court  rejected  it.  Finally,  the 
theory  is  plainly  contradicted  by  other  evidence. 
Between  1935  and  1947  appellant  never  called  upon 
his  father  to  carry  out  the  alleged  promise,  but  gave 
every  indication  that  he  acknowledged  his  father's 
continuing  owTiership  of  the  property,  as  we  have 
previously  demonstrated  at  pp.  13-15.  Appellant's 
discontinuance  of  school  and  his  w^ork  in  his  father's 
store,  even  apart  from  considerations  of  filial  obe- 
dience, is  more  logically  attributable  to  the  hope  that 
some  day  the  very  thing  would  happen  which  did — 
that  his  father  would  give  him  the  store.  Hence,  it 
affords  no  support  for  theory  of  a  promise  in  1928  to 
give  real  property  not  acquired  till  1932. 

II.  Even  if  a  parol  gift  of  the  real  property  to  appellant  had 
been  contemplated,  it  would  be  unenforceable 

A.  The  alleged  parol  gift  does  not  come  within  any  of  the  exceptions  to 
the  Statute  of  Frauds 

We  have  shown  above  the  reasons  which  make  us 
believe  that  the  District  Court  was  correct  in  holding 
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that  Kaneichi  did  not  make  a  parol  gift  of  his  Hawai- 
ian properties  in  May  1935.  But  even  if  it  be  as- 
sumed that  Kaneichi  had  intended  to  make  a  parol 
gift  of  the  real  estate  to  appellant  at  that  time,  still 
the  putative  donee  would  not  have  been  able  to  enforce 
that  claim  against  Kaneichi  before  vesting,  nor  can 
he  do  so  now  against  the  Custodian.  The  Hawaiian 
Statute  of  Frauds  reads  in  pertinent  part  as  follows 
(Revised  Laws  of  Hawaii  (1945)  §  8721) : 

No  action  shall  l^e  brought  and  maintained 
in  any  of  the  following  cases : 

***** 

4.  Upon  any  contract  for  the  sale  of  lands, 
tenements  or  hereditaments,  or  of  any  interest 
in  or  concerning  them; 

***** 

Unless  the  promise,  contract  or  agreement, 
upon  vrhich  such  action  shall  be  brought,  or 
some  memorandum  or  note  thereof,  shall  be  in 
writing,  and  be  signed  by  the  party  to  be 
charged  therewith,  or  by  some  person  there- 
unto by  him  in  writing  lawfully  authorized." 

It  is  clear  that  in  Hawaii  a  parol  gift  of  land  is 
within  the  Statute  of  Frauds  and  is  therefore  unen- 
forceable for  lack  of  a  writing.  Mokuai  v.  Kapuniai, 
6  Haw.  160.  To  meet  this  statutory  bar  appellant 
seeks  to  bring  his  claim  within  an  exception  to  the 

"  Appellant  points  out  that  appellee  did  not  specially  plead  tlie 
Statute  of  Frauds  in  his  answer  "as  is  required  by  Rule  8  (c)  of  the 
Federal  Rules  of  Civil  Procedure"  (Appellant's  Brief,  p.  30). 
However,  it  has  been  held  under  Rule  8  (c)  that  wliere  such  a 
defect  in  a  conveyance  of  real  property  appears  on  the  face  of  the 
pleading,  the  question  may  be  raised  on  motion  to  dismiss,  as  was 
done  here  (R.  24) .    Kahn  v.  Cecilia,  40  F.  Supp.  878  (S.  D.  N.  Y.) . 
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Statute.  He  alleges  that  his  father's  will  is  a  suffi- 
cient memorandum  to  satisfy  the  Statute,  and  that 
he  is  in  possession  of  the  premises  and  has  made 
improvements  thereon  (R.  487,  491).  But  it  seems 
clear  that  none  of  these  would  be  sufficient  to  remove 
this  case  from  the  operation  of  the  Statute.  In  fact, 
appellant  himself  does  not  urge  in  his  brief  (although 
he  did  below)  that  a  will  w^hich  makes  no  reference 
to  a  donative  agreement,  which  is  dated  prior  to  the 
date  of  acquisition  of  the  property  allegedly  given, 
and  which  is  ineffective  because  the  maker  is  still 
alive,  constitutes  a  sufficient  memorandum  to  satisfy 
the  Statute  of  Frauds.  But  he  does  still  urge  that 
he  had  possession  of  the  property  and  that  he  made 
valuable  improvements  thereon,  ''relying  on"  his 
father's  representations  (R.  491).  But  his  posses- 
sion cannot  be  regarded  as  tending  to  establish  a  gift, 
or  as  in  part  performance  of  a  promise  to  give,  for  it 
is  at  least  equally  consistent  with  the  theory  accepted 
by  the  court  below,  that  he  was  managing  agent 
with  respect  to  the  property  owned  by  the  father. 
(See  Point  III,  infra.)  Moreover,  it  does  not  appear 
that  improvements  were  made  out  of  appellant's  own 
funds.  Appellant  apparently  used  the  rental  money 
which  he  received  from  the  properties  themselves  in 
order  to  make  the  improvements,  so  it  can  hardly  be 
said  that  he  expended  money  of  his  own  in  reliance 
on  his  father's  alleged  promise.'' 

"  Appellant  testified  that  he  paid  for  the  improvements 
"through  the  store"  (R.  318).  HoAvever,  the  great  bulk  of  appel- 
lant's income  for  the  years  1938-1946,  as  shown  on  his  income  tax 
returns    (PI.    Ex.    D-l-D-10,   R.   413-441),   was   derived   from 
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B.  The  Custodian  is  entitled  to  rely  on  record  title  to  defeat  an  unrecorded 

parol  gift 

Even  if,  contrary  to  appellee's  contentions  thns  far, 
there  was  a  parol  gift  of  land  not  in  violation  of  the 
Statute  of  Frauds,  appellant  is  still  confronted  with 
the  fact  that  record  title  remained  in  his  father  until 
the  time  of  vesting.  As  the  District  Court  held  (R. 
157): 

.  .  .  the  Custodian  was  entitled  to  rely  upon  the 
record  title  in  the  same  manner  and  to  the  same 
extent  as  a  bona  fide  purchaser  would  have  been. 

See  also  Fujino  v.  Clark,  71  F.  Supp.  1  (D.  Haw.), 
aff'd  on  other  grounds,  172  F.  2d  384  (C.  C.  A.  9), 
cert.  den.  337  U.  S.  939.  Appellant  argues  at  some 
length  (Appellant's  Brief,  pp.  17-20)  that  the  Cus- 
todian may  not  avail  himself  of  the  Recording  Sta- 
tute."   While  we  feel  that  this  point  need  never  be 

rentals,  not  from  the  store,  and  he  treated  all  the  income  alike. 
So  it  makes  little  difference  whether  the  money  for  improvements 
is  described  as  being  out  of  "store"  money  or  out  of  "rental"  money. 
As  a  matter  of  fact,  it  would  be  strangely  illogical  if  appellant 
should  have  paid  the  cost  of  improvements  for  unfailingly  profit- 
able rental  properties  out  of  the  income  from  a  store  which  con- 
sistently earned  substantially  less  than  the  rental  properties,  and 
whicli  sometimes  showed  loss.  And,  finallj^,  the  record  does  not 
even  show  that  the  improvements  were  made  after  Kaneichi  went 
to  Japan. 

"  The  Hawaiian  Recording  Statute  reads  in  part  as  follows 
(Revised  Laws  of  Ha Avaii  (1945)  §12756)  : 

All  deeds  ...  or  other  conveyances  of  real  estate  within  the 
Territory,  shall  be  recorded  in  the  bureau  of  conveyances.  Every 
such  conveyance  not  so  recorded  shall  be  void  as  against  any  subse- 
quent purchaser,  in  good  faith  and  for  a  valuable  consideration,  not 
having  actual  notice  of  the  conveyance,  of  the  same  real  estate,  or 
any  portion  thereof,  whose  conveyance  shall  be  first  duly  recorded. 
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reached,  we  believe  that  the  holding  of  the  District 
Court  is  correct. 

When  the  Custodian,  acting  within  his  admitted 
powers  (Sections  5  (b)  and  7  (c)  of  the  Trading 
With  the  Enemy  Act,  40  Stat.  411,  as  amended,  50 
U.  S.  C.  App.  §§  5  (b),  7  (c)),  vests  all  ''right,  title 
and  interest"  in  particular  property,  or  vests  the 
property  itself,"  he  certainlj^  obtains  as  favorable  a 
position  as  does  a  quitclaim  grantee  who  likewise  suc- 
ceeds to  the  exact  ''right,  title  and  interest"  held  by 
his  predecessor.  Cf.  Commercial  Trust  Co.  v.  Miller, 
262  U.  S.  51,  56.  And  it  has  been  generally  held  that 
a  quitclaim  grantee  may  claim  the  protection  afforded 
to  bona  fide  purchasers  by  recording  statutes  like  that 
of  Hawaii.  Brown  v.  Banner  Coal  &  Oil  Co.,  97  111. 
214;  Livingstone  v.  Murphy,  187  Mass.  315,  72  N.  E. 
1012;  Aitken  v.  Lane,  108  Mont.  368;  Wilhelm  v. 
Aiken,  149  N.  Y.  447,  44  N.  E.  82;  Dietsch  v.  Long,  72 
Ohio  App.  349,  43  N.  E.  2d  906. 

The  Custodian  does  not  take  in  privity  to  the  former 
owner;  he  takes  rather  "in  the  interest  and  for  the 
benefit  of"  the  United  States.  It  is  true  that  he  does 
not  pay  consideration  for  the  property.  He  is  for- 
bidden by  the  Trading  With  the  Enemy  Act  from 
returning  property  to  a  national  of  Japan  or  making 
any  compensation  therefor  (50  U.  S.  C.  App.  §  39). 
But  the  fact  that  he  is  forbidden  to  pay  consideration 
is  no  basis  for  denying  him  the  protection  of  the 
recording  statute  of  which  he  could  otherwise  avail 
himself.    Indeed,  in  other  connections  it  has  ]3een  held 

^*  In  this  case  the  entire  res  was  vested. 
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that  his  position  is,  if  anything,  better  than  that  of  the 
''ordinary  assignee  for  value."  Standard  Oil  Co.  v. 
Clark,  163  F.  2d  917,  932  (C.  C.  A.  2),  cert.  den.  333 
U.  S.  873. 

Appellant's  final  objection  to  the  Custodian's  re- 
ceiving protection  under  the  recording  act  is  that  the 
Custodian  took  with  constructive  notice  of  appellant's 
possession.  It  is  elementary  that  the  statute  requires 
actual  notice.  As  previously  observed  (pp.  13-15, 
supra),  appellant  did  not  hold  himself  out  as  actual 
owner  of  the  property  at  any  time  prior  to  vesting. 

III.  Appellant  did  not  acquire  title  by  adverse  possession 

Never  at  a  loss  for  legal  theories  on  which  to  sup- 
port his  assertion  of  ownership,  appellant  makes  still 
another  claim,  namely,  that  ''this  Court  should  make 
[a]  finding  of  adverse  possession"  (Appellant's  Brief, 
pp.  20-22).'"  The  findings  which  destroy  the  basis  for 
appellant's  claim  of  a  gift  are,  however,  equally  fatal 
to  any  claim  of  adverse  possession.  Hawaii  fol- 
lows the  general  rule  that  the  possession  of  the  adverse 
claimant  must  be  "actual,  visible,  notorious,  distinct 
and  hostile."  Maniimanu  v.  Bickard,  4  Haw.  207, 
208;  Akowai  v.  Lupoyig,  4  Haw.  259;  Smith  v. 
Hamakua  Mill  Co.,  15  Haw.  648;  Oahu  Railroad  & 

^^  Although  appellant  does  not  specify,  we  assume  that  he  limits 
this  assertion  to  the  larger  parcel  of  land,  for  the  smaller  one  was 
not  even  purchased  until  1938,  less  than  ten  years  before  vesting, 
whereas  the  Hawaiian  statute  requires  ten  years'  adverse  posses- 
sion.   Section  10439,  Revised  Laws  of  Hawaii  (1945)  reads: 

"No  person  shall  commence  an  action  to  recover  possession  of 
any  lands,  or  make  any  entry  thereon,  unless  within  ten  years 
after  the  right  to  bring  such  action  first  accrued." 
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Land  Co.  v.  Kaili,  22  Haw.  673.  Manifestly,  if  the 
entry  is  by  permission  of  the  owner,  the  possession 
cannot  be  adverse.  Cf.  Alhertina  v.  Kapiolani  Estate, 
14  Haw.  321,  325.  Equally,  if  the  alleged  adverse 
possessor,  during  the  period  of  claimed  adverse  pos- 
session, should  in  any  way  recognize  the  title  of  the  true 
owner,  the  possession  is  not  adverse,  but  in  subordina- 
tion to  the  title  of  the  true  owner.  Oaku  Railway  dh 
Land  Co.  v.  Kaili,  supra.  In  this  case,  appellant  fails 
on  both  scores.  He  first  began  to  manage  the  property 
in  1933,  at  which  time  he  was  admittedly  the  agent  of 
his  father.  There  is  no  showing  that  there  was  any 
change  in  his  capacity  at  any  time  thereafter.  There 
is  no  affirmative  testimony  by  appellant's  father, 
mother,  wife,  or  by  any  of  the  tenants  who  occupied 
the  property,  that  appellant  was  the  owner  or  that  he 
ever  held  himself  out  as  such  until  after  the  property 
was  vested.  By  his  continued  payment  of  taxes  on 
the  real  property  in  his  father's  name,  his  procure- 
ment and  use  of  a  power  of  attorney  from  his  father, 
his  failure  to  take  any  steps  to  perfect  his  claim  of 
title  during  the  period  from  1935-1947,  or  even  to 
inform  his  father  of  that  claim,""  appellant  recognized 
in  the  clearest  possible  manner  his  father's  continuing 
ownership  and  his  own  permissive  relationship  there- 
to. In  brief,  the  very  facts  that  compelled  the  court 
below  to  conclude  that  appellant  was  an  agent  rather 

^•^  We  pass  over  the  question  whether  appellant  could  be  an 
"actual,  visible,  notorious,  distinct,  and  hostile"  possessor  of  the 
Hawaiian  property  during  the  six  years  (1941-1947)  that  he  was 
living  in  Japan,  at  his  father's  home,  several  thousand  miles  away. 
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than  a  donee  likewise  compel  the  conclusion  that 
appellant's  possession  was  not  adverse  to  his  father." 

IV.  The  District  Court  had  jurisdiction,  under  section  17  of 
the  Trading  With  the  Enemy  Act,  to  allow  the  custodian's 
counterclaim 

As  a  final  objection  to  the  action  of  the  District 
Court  in  this  matter,  appellant  argues  that  that  Court 
exceeded  its  jurisdiction  in  issuing  its  *' Order  Di- 
recting Accounting  and  Payment  Under  Section  17, 
Title  50,  U.  S.  C.  A.,  As  Amended";  and  that  that 
Order  conflicts  with  its  ''Judgment  Order"  entered 
at  the  same  time.  Appellant's  Brief,  pp.  10-11,  34-35. 
Section  17  reads  in  pertinent  part : 

That  the  district  courts  of  the  United  States 
are  hereby  given  jurisdiction  to  make  and  enter 
all  such  rules  as  to  notice  and  otherwise,  and 
all  such  orders  and  decrees,  and  to  issue  such 
process  as  may  be  necessary  and  proper  in  the 
premises  to  enforce  the  provisions  of  this 
Act     *     *     *. 

That  section  confers  broad  power  on  the  courts  to 
enter  any  orders  which  may  be  necessary  to  establish 
the  Custodian's  rights  in  respect  of  any  property  or 
interest  which  he  has  vested.  See  Markham  v.  Allen, 
326  U.   S.  490,  495;   Silesian- American  Corporation 

V.  Clark,  332  U.  S.  469 ;  cf .  United  States  v.  Silliman, 
65  F.  Supp.  665,  671  (D.  N.  J.),  reversed  on  other 

^^  MacFarlane  v.  Damon,  10  Haw.  495,  on  which  appellant  re- 
lies to  establish  his  claim  of  adverse  possession  is  patently  inap- 
propriate because  of  a  differing  fact  situation.  In  that  case  the 
possession  was  truly  adveree  and  hostile  from  inception  and  in- 
volved no  subsequent  recognition  of  the  title  of  the  donor. 
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grounds,  167  F.  2d  607  (C,  C.  A.  3),  cert.  den.  335 
U.  S.  825.  Moreover,  it  is  settled  that  in  a  suit  under 
Section  9  (a)  of  the  Trading  With  the  Enemy  Act, 
the  court  sits  as  a  court  of  equity  and  has  broad  juris- 
diction, by  way  of  counterclaim  or  othei'wise,  to  do 
complete  justice  between  the  parties.  Cummings  v. 
Societe  Suisse  Pour  Valeurs  de  Metaux,  85  F.  2d 
287  (App.  D.  C.)  ;  Swiss  National  Insurance  Co.  v. 
Crowley,  136  F.  2d  265  (App.  D.  C),  cert.  den.  320 
U.  S.  763;  Isenherg  v.  Bicldle,  125  F.  2d  741  (App.  D. 
C.)  ;  Standard  Oil  Corporation  v.  Clark,  163  F.  2d 
917,  934  (C.  C.  A.  2),  cert.  den.  333  U.  S.  873. 

Here  the  Custodian  specifically  vested  the  claim  of 
Kaneichi  to  rents  collected  from  the  vested  property 
(R.  14).  And  we  think  there  can  be  no  dispute  that 
if  the  Court's  holding  that  the  property  was  owned 
by  the  father  is  sustained,  as  we  submit  it  must  be, 
the  Custodian  is  also  entitled  to  any  rentals  collected 
by  appellant  for  his  father.  Indeed,  appellant  ap- 
parently does  not  dispute  that  he  is  obligated  to  pay 
the  rentals  in  question,  but  confines  himself  to  the 
assertion  that  the  Court  did  not  have  jurisdiction  at 
this  time  and  in  this  proceeding  to  enter  an  order 
directing  pajanent  of  the  rentals.  His  assertion 
appears  to  be  based  on  the  theory  that,  because  the 
Court  refused  to  grant  relief  on  the  counterclaim  in 
advance  of  the  trial  on  the  main  action,  it  lost  juris- 
diction to  grant  relief  on  the  comiterclaim  at  the 
time  of  decision  on  the  main  action.  Neither  reason 
nor  authority  for  this  assertion  is  stated  by  appellant, 
and  we  can  conceive  of  none.    Judge  McLaughlin  said 
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in  his  oral  decision  on  the  petition  for  an  order  on 
the  connterclaim  (R.  109)  : 

I  think  the  ends  of  justice  can  be  as  well 
served  by  the  tiu'nover  directive  being  settled 
at  the  end  of  the  litigation. 

We  believe  it  undeniable  that  with  those  words  the 
Court  preserved  in  itself  the  jurisdiction  which  is 
conferred  upon  it  by  Section  17  of  the  Trading  With 
the  Enemy  Act  to  enforce  the  Custodian's  vesting 
orders. 

There  is  no  conflict  between  the  two  orders.  The 
order  of  which  appellant  complains  merely  makes 
specific  the  general  language  of  the  Judgment  Order. 
The  latter  provides  in  this  connection  as  follows 
(R.  159)  : 

5.  Shoso  Nii  shall,  on  or  before  February  23, 
1949,  account  for  and  pay  over  to  the  Attorney 
General  of  the  United  States,  as  Successor  to 
the  Alien  Property  Custodian,  all  of  the  net 
income  from  the  real  property  vested  under 
Vesting  Order  No.  9777,  for  the  period  May  1, 
1935,  to  and  including  October  1,  1947. 

The  Order  Directing  Accounting  and  Payment  (R. 
160-161)  divides  the  above  direction  into  two  parts. 
Paragraph  2  requires  appellant  to  account  for  the 
net  income  from  the  vested  real  property  for  the 
period  from  May  1,  1935  to  July  1,  1941  (R.  161). 
That  was  the  period  during  which  appellant  managed 
the  properties  before  leaving  for  Japan,  and  no  figures 
are  available  to  appellee,  thus  necessitating  an  accomit- 
ing.  Paragraph  1  requires  the  payment  of  $3,169.01 
(R.  160-161),  as  specified  in  the  Turnover  Directive 
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(R.  101-103).  This  figure,  the  correctness  of  which 
was  not  challenged  at  the  trial,  covers  the  balance  of 
the  period,  i.  e.,  July  1,  1941  to  October  1,  1947,  for 
which  more  precise  records  were  available  through 
Katsutoshi  Mikami,  appellant's  attorney-in-fact  (R. 
271-272).  We  see  nothing  inconsistent  between  these 
requirements  and  that  of  the  Judgment  Order  which 
they  serve  to  clarify. 

CONCLUSION 

For    the    foregoing    reasons    the    judgm^ent    below 
should  be  affirmed. 
Respectfully  submitted. 

David  L.  Bazelo2\', 
Assistant  Attorney  General, 
Frank  J.  Hennessy, 

United  States  Attorney  for  the. 
Northern  District  of  California, 
James  L.  Morrisson, 
Robert  B.  McKay, 

Attorneys, 
Department  of  Justice,  Washington,  D.  C, 
Attorneys  for  Appellee. 
San  Francisco,  California, 
October,  1949. 
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No.  12,212 

IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Shoso  Nil, 

Appellmit, 
vs. 

Tom   C.   Clark,  Attorney  General  as 

Successor    to    the    Alien    Property 

Custodian, 

Appellee. 


Upon  Appeal  from  the  District  Court  of  the  United  States 
for  the  Territory  of  Hawaii. 

CLOSING  BRIEF  OF  APPELLANT. 


I. 

APPELLEE  DOES  NOT  SATISFACTORILY  ANSWER  ARGUMENT  I 
OF  APPELLANT'S  OPENING  BRIEF. 

It  was  submitted  in  appellant's  opening  brief  that 
the  Alien  Property  Custodian  does  not  stand  in  a  same 
position  as  a  bona  fide  purchaser  under  the  Hawaiian 
recording-  statutes.  (Op.  Br.  pp.  17-20.) 

The  appellee  states  in  his  })rief  "while  we  feel  that 
this  point  need  never  be  reached,  we  believe  tliat  the 
holding  of  the  District  Court  is  correct"  (R.  Br.  pp. 


21-22)  appellee  does  not  cite  a  single  case  except 
Fujino  V.  Clark,  71  F.  Supp.  1  (D.  Haw.  by  same 
Judge  J.  Frank  McLaughlin)  affirmed  on  other 
grounds  172  F.  (2d)  384  (CCA.  9).  The  other  cases 
cited  are  clearly  not  in  point. 

The  statute  under  which  appellant  brought  suit  is 
clear  on  the  subject.  Section  9  (a)  of  the  Trading  with 
the  Ehemy  Act,  40  Stat.  411,  as  amended  (50  U.S.C. 
App.  (9a))  provides  as  follows: 

"Any  person  not  an  enemy  or  ally  of  enemy 
claiming  miy  interest,  I'ight,  or  title  in  any  money 
or  other  property  which  may  have  been  *  *  * 
seized  by  him  hereunder  and  held  l)y  him  *  *  * 
may  file  with  the  said  custodian  a  notice  of  his 
claim  *  *  *  That  no  such  order  by  the  President 
shall  bar  any  person  from  the  prosecution  of  any 
suit  at  law  or  in  equity  against  the  claimant  to 
establish  miy  right,  title,  or  interest  which  he  may 
have  in  such  money  or  other  j^roperty.  *  *  *  said 
claimant  may  institute  a  suit  in  equity  in  the  Su- 
preme Court  of  the  District  of  Columbia  (District 
Court  of  the  United  States  for  the  District  of  Co- 
lumbia) or  in  the  district  court  of  the  United 
States  for  the  district  in  which  such  claimant  re- 
sides, or,  if  a  corporation,  where  it  has  its  prin- 
cipal place  of  business  (to  which  suit  the  Alien 
Property  Custodian  or  the  Treasurer  of  the 
United  States,  as  the  case  may  be,  shall  be  made 
a  party  defendant),  to  establish  the  interest, 
right,  title,  or  debt  so  claimed,  and  if  so  estab- 
lished the  court  shall  order  the  payment,  convey- 
ance, transfer,  assignment,  or  delivery  to  said 
claimant  of  the  mone}^  or  other  property  so  held 
by  the  AHen  Property  Custodian  or  by  the  Treas- 


urer  of  the  United  States  or  the  interest  therein 
to  which  the  coui-t  shall  determine  said  claimant 
is  entitled.  If  suit  shall  be  so  instituted,  then  such 
money  or  property  shall  ])e  retained  in  the  cus- 
tody of  the  Alien  Pro])erty  Custodian,  or  in  the 
Treasury  of  the  United  States,  as  provided  in  this 
Act  (chapter) 


*  »  *n 


It  is  significant  that  the  statute  provides  that  ''any 
right,  title  or  interest"  may  l^e  established  by  persons 
in  position  similar  to  the  appellant.  It  further  pro- 
\'ides  that  during  the  suit  the  property  shall  be  kept 
in  custody. 

Had  the  properties  in  issue  been  sold,  ivould,  the 
Alien  Property  Custodian  deny  that  appellant  would 
have  the  right  to  claim  for  the  proceeds  if  he  could 
establish  by  competent  proof  that  the  properties  sold 
equitably  belonged  to  the  appellant  and  therefore  the 
proceeds  should  be  paid  to  the  appellants 

Appellee  must  not  confuse  this  case  from  that  where 
the  property  is  once  sold  and  the  claimant  sues  the 
bona  fide  purchaser  at  such  a  sale.  The  recording 
statute  will  protect  the  bona  fide  purchaser  at  such 
a  sale.  But  the  present  case  is  not  such  a  case.  Section 
9  (a)  above  quoted  expressly  provides  the  appellant 
with  a  remedy. 


II. 

APPELLEE  DOES  NOT  SATISFACTORILY  ANSWER  ARGUMENT 
II  OF  APPELLANT'S  OPENING  BRIEF. 

The  claim  of  the  appellant  with  relation  to  the 
larger  parcel  by  way  of  adverse  possession  was  not 
novel.  The  claim  Avas  expressly  made  in  appellant's 
complaint.  (Tr.  p.  6.) 

The  Court  did  not  make  any  findings  with  respect 
to  this  theory  of  the  appellant's  case.  Therefoi'e,  the 
erroneous  findings  of  the  tiial  Court  with  relation 
to  the  gift  are  relied  upou  ))y  the  appellee. 

Findings  required  under  an  adverse  possession 
theory  and  that  of  parol  gift  of  realty  differ  greatly. 
One  may  not  be  substituted  for  the  other. 

It  was  obligatory  on  the  part  of  the  trial  Court  to 
make  fact  findings  with  relation  to  the  claim  of  ad- 
verse possession.  And  as  pointed  out  in  the  open- 
ing brief,  in  the  absence  of  such  findings  this  Court 
may  make  the  required  findings. 

During  the  appellant's  six  years'  absence  in  Japan 
the  appellant's  agent  was  in  possession.  (Tr.  p.  149.) 
The  Court  expressly  found  that  Katsutoshi  Mikami 
was  appellant's  attorney-in-fact.  Katsutoshi  Mikami 's 
possession  could  not  be  that  of  the  appellant's  father 
because  the  Court  expressly  found  that  Mikami  was 
appellant's  attorney-in-fact  only.  This  is  in  answer 
to  footnote  16  at  the  bottom  of  page  24  of  appellee's 
brief. 


III. 

APPELLEE  DOES  NOT  SUFFICIENTLY  MEET  APPELLANT'S 
CONTENTIONS  IN  ARGUMENT  III  RELATING  TO  PAROL 
GIFT  OF  REAL  ESTATE. 

The  testimoii}^  of  Eisuke  Ikinaga  is  quoted  in  a  mis- 
leading manner  by  the  a])pe]lee.  (R.  Br.  p.  11.)  The 
testimony  is  as  follows: 

"Q.  Now,  prior  to  May,  1935,  when  Mr.  Ka- 
neichi  Nii  (86)  departed  for  the  Empire  of  Japan, 
did  you  liaA'e  any  conversation  with  him  as  to 
what  he  did  with  his  properties  in  Hawaii? 

Mr.  Gross.  Objected  to  as  being  leading.  I  will 
withdraw  the  objection. 

The  Court.     All  right. 

A.     Yes,  I  had. 

Q.     And  what  was  that? 

Mr.  Gross.  If  the  Court  please,  now  I  am  go- 
ing to  object  to  it  unless  Counsel  will  tix  the  time 
and  place  and  date  and  who  were  present  so  that 
it  will  be  possible  to 

The  Court.     If  anyone  were  present. 

Mr.  Gross.  That's  right,  if  anyone  were  pres- 
ent. 

Q.  (by  Mr.  Kashiwa).  Was  there  anyone  pres- 
ent at  the  time  of  that  conversation  ? 

A.     I  do  not  remember. 

Q.     Where  was  this  conversation  had? 

A.  After  he  had  definitely  decided  to  return 
to  Ja])an,  he  came  to  me  at  my  garage. 

Q.     Where  was  that  garage? 

A.     Waipahu  Garage. 

Q.  With  relation  to  the  time  Mr.  Nii  went 
back  to  Japan,  about  how  many  days  or  months 
prior  to  that  was  it? 


A.  I  do  not  recollect  exactly  but  the  conversa- 
tion took  place  after  he  had  definitely  decided  to 
return,  and  that  the  (87)  baggage  and  personal 
belongings  were  being  crated  up,  which  was  pre- 
sumably about  three  or  four  days  prior  to  the  sail- 
ing. 

Q.     Now,  what  was  the  conversation? 

A.  He  told  me  that  he  had  definitely  decided 
to  return  to  Japan  and  that  all  the  properties  he 
had  in  Hawaii  he  was  going  to  give  to  Mr.  Shoso, 
his  son,  and  told  me  that  inasmuch  as  Shoso  was  a 
young  man  for  me  to  look  after  them  as  though  I 
were  in  his  place."  (Tr.  pp.  245-246.) 

Eisuke  Ikinaga  did  not  testify  that  he  would  do  any- 
thing for  the  appellant's  family.  (R.  Br.  p.  11.)  He 
testified  as  follows : 

*'Q.  (by  Mr.  Gross).  Then  Mr.  Kaneichi  Nii 
was  an  old  friend  of  yours,  was  he  not? 

A.  Yes,  from  that  time  on  I  associating  with 
him  very  intimately  as  own  brother. 

Q.  And  you  would  have  done  anything  that  he 
asked  you  to  do,  would  you  not? 

A.  Anything  that  I  can  do,  I'd  be  glad  to  do 
for  him. 

Q.  And  you  would  do  anything  you  could  to 
help  his  family,  would  you  not? 

A.  From  my  first  acquaintence  with  him  I  as- 
sociated just  like  a  brother,  so  I  would  be  will- 
ing to  do  anything  to  help  the  family. 

Q.  And  you  would  still  do  anything  to  help 
Mr.  Shoso  Nii,  would  you  not? 

A.  Time  is  a  little  different.  Time  has  changed. 
And  1  am  not  at  all — I  mean  the  age  is  different. 
I  was  associated  with  his  father  so  intimately,  but 


the  time  has  changed  and  Shoso  Nii,  due  to  the 
difference  in  age  of  Shoso  Nii  and  (195)  myself, 
I  may  not — I  may  ask  you  to  repeat.  It  is  rather 
confusing. 

Q.     Yes? 

A.  Since  I  was  a  very  good  friend  of  Nii,  and 
as  I  have  heen  constantly  asked  about  Nii  from 
Japan  to  help  Shoso  Nii,  I'd  be  very  happ}-  if  I 
can  help  Shoso  Nii,  because  I  was  an  old  friend 
of  the  family." 

It  must  he  remembered  that  Kaneichi  Nii  is  not  the 
appellant. 

The  appellee  states: 

"From  these  four  witnesses,  on  whom  appellant 
relies  chiefly,  there  is  no  single  piece  of  direct 
and  positive  testimony  in  support  of  the  alleged 
gift  of  real  property.  Indeed,  it  is  difficult  to 
imagine,  even  inferentially,  in  what  way  any  of 
these  witnesses  supported  appellant's  claim  of 
gift."   (R.  Br.  p.  13.) 

Could  any  testimony  be  clearer?  How  much  clearer 
must  one's  testimony  be  before  such  a  serious  charge 
may  be  made  with  relation  to  Eisuke  Ikinaga's  testi- 
mony? The  trial  Court  evidently  forgot  Mr.  Ikinaga's 
testimony. 

Appellee  contends  that  the  appellent  collected  the 
rents  as  an  agent.  An  agent  accounts  to  his  principal 
but  all  of  the  evidence  shows  that  appellant  kept  all 
funds.  Appellant  i)aid  income  taxes  not  as  an  agent 
of  Kaneichi  Nii  but  in  his  own  name.  These  important 
facts  are  unimportant  to  the  appellee. 
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The  rental  income  shown  in  the  tax  returns  covered 
income  from  properties  other  than  the  properties  in 
dispute.  A  careful  reading  of  the  transcript  pages 
275-277  will  clarify  this. 

Appellee's  reliance  on  speculative  circumstantial 
evidence  is  unwarranted. 


IV. 

APPELLEE  DOES  NOT  DISPUTE  APPELLANT'S  RIGHT 
TO  AMEND  COMPLAINT. 

The  appellee  apparently  admits  that  under  Rule 
15  (b)  quoted  on  page  33  of  appellant's  opening  brief 
that  the  amendment  by  way  of  the  amended  complaint 
should  have  been  permitted.  Appellee  does  not  in  his 
brief  deny  the  exercise  of  the  said  right  under  said 
rule. 

It  is  submitted  that  this  amounts  to  an  admission  of 
error  on  the  part  of  the  appellee. 


V. 

APPELLEE  HAS  FAILED  TO  MEET  APPELLANT'S  CONTENTIONS' 
IN  ARGUMENT  V  OF  OPENING  BRIEF. 

If  it  turns  out  that  upon  final  accounting  that  tlio 
amount  owing  is  less  than  $3169.01,  must  the  appel- 
lant still  pay  the  $3169.01? 

If  he  overpays,  must  appellant  again  bring  a  Sec- 
tion 9  (a)  suit  to  recover  the  overpayment?  If  not. 
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what  would  be  appellant's  remedy  for  the  overpay- 
ment? 

Appellee  has  not  answered  these  questions. 


VI. 

NO  FACT  FINDING  AS  TO  SMALLER  PARCEL  AND  TRIAL  COURT 
ERRED  IN  APPLYING  BONA  FIDE  PURCHASER  RULE  TO 
SAID  PARCEL. 

As  for  the  smaller  parcel  which  was  purchased  by 
the  appellant  the  trial  Court  made  no  fact  finding's 
whatsoever  l)ut  relied  on  the  rule  of  bona  fide  pu]-- 
chaser.    The  Court  stated  in  its  Opinion: 

"And  even  if  I  were  satisfied  with  the  plaintiff's 
story — which  I  am  not — as  to  the  larger  parcel 
of  real  estate  and  also  ais  to  the  smaller  one  serv- 
ing as  a  right  of  way  to  the  larger  tract  tvhich 
the  plaintiff  bought  hut  oddly  took  title  thereto  in 
his  father's  name — as  to  both — a  further  reason 
for  concUiding  that  the  plaintiff  cannot  here  re- 
cover is  that  the  Custodian  ivas  entitled,  to  rely 
upon  the  record  title  in  the  same  manner  and  to 
the  same  extent  as  a  bona  fide  purchaser  would 
have  been.  Any  equities  which  the  plaintiff  might 
have  had  were  thus  cut  off  when  the  property  was 
vested  as  the  father's,  and  as  the  records  of  the 
Territorial  Bureau  of  Conveyances  showed  it  to 
be."  (Emphasis  supi)lied.) 

As  submitted  in  Argument  I  of  appellant's  ojjening 
brief  at  page  17,  the  rule  of  bona  fide  purchaser  is 
not  applicable  in  this  case.  Such  being  the  case  the 
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trial   Court  must   be   reversed  with  relation  to   the 
smaller  parcel. 


CONCLUSION. 

It  is  therefore  submitted  that  the  trial  Court  erred 
in  all  particulars  as  argued  in  the  appellant's  open- 
ing brief. 

Dated,  Honolulu,  Hawaii, 
October  28, 1949. 

Respectfully  submitted, 
Shiro  Kashiwa, 
Attorney  for  Shoso  Nii,  Appellmd. 
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STATEMENT 


On  March  6,  1950,  this  Court  reversed  that  portion 
of  the  judgment  of  the  United  States  District  Court 
for  the  District  of  Hawaii  which  held  that  Shoso  Nii, 
appellant  in  this  Court,  had  *'no  interest,  right,  or 
title  in  the  real  property  within  the  meaning  of 
Section  9  of  the  Trading  With  the  Enemy  Act" 
(R.  159). 

This  Court  held  that  api:>ellant  was,  at  the  time 
of  vesting,  the  equitable  owner  of  the  real  property 
in  question.  In  reaching  that  result  the  Court  found 
as  a  fact  that  appellant's  father,  the  o\^Tier  of  record 
title  at  the  time  of  vesting,  had  promised  in  1928 
to  give  appellant  "all  his  j)roperty  m  Hawaii  when 

(1) 


the  father  died  or  when  he  permanently  left  HaWfaii, 
in  consideration  of  the  son,  already  admitted  to  high 
school  in  1928,  giving  up  his  education  to  work  in 
his  father's  store"  (Opinion,  p.  2).  Full  perform- 
ance of  the  conditions  was  also  found  as  a  matter 
of  fact.  Despite  the  fact  that  the  case  was  decided 
in  the  trial  court  on  a  different  theory,  this  Court 
held  that  the  evidence  before  the  trial  court  was 
sufficient  to  support  the  findings  made  by  this  Court. 
Thereupon,  citing  Rule  15  (b)  of  the  Federal  Rules 
of  Civil  Procedure,  this  Court  reversed  the  judgment 
below  without  remanding  the  case  to  the  trial  court 
for  further  proceedings. 

Pending  further  briefing,  this  Court  held  in  abey- 
ance its  decision  on  the  question  of  the  right  to  income 
from  the  property  earned  subsequent  to  appellant's 
abandonment  of  his  high  school  education  and  his 
service  in  his  father's  store  and  prior  to  his  father's 
death.  Appellee's  supplemental  brief  on  this  question 
is  being  submitted  separately  in  typewritten  form,  as 
requested  by  the  Court. 

QUESTIONS   PRESENTED 

1.  Whether  the  theory  upon  which  this  Court  re- 
versed the  judgment  of  the  court  below  was  at  issue 
before  the  trial  court. 

2.  Assuming  a  negative  answer  to  the  first  question, 
whether  appellee  has  been  prejudiced  by  not  having  an 
opportunity  to  cross-examine,  present  affirmative  evi- 
dence, and  argue  the  legal  theory  on  which  this  Court 
based  its  decision. 


ARGUMENT 

1.  This  Court  reversed  the  judgment  of  the  District 
Court  for  its  alleged  improper  failure  to  allow  an 
amendment  of  appellant's  complaint,  the  stated 
ground  of  this  Court  being  that  evidence  in  support  of 
the  theory  of  the  amended  complaint  was  admitted 
without  objection  by  appellee.  As  authority  the 
Court  cited  Rule  15  (b)  of  the  Federal  Rules  of  Civil 
Procedure,  which  reads  as  follows : 

Rule  15  (b).  Amendments  to  Conform  to  the 
Evidence.  When  issues  not  raised  by  the  plead- 
ings are  tried  by  express  or  implied  consent  of 
the  parties,  they  shall  be  treated  in  all  respects 
as  if  they  had  been  raised  in  the  pleadings. 
Such  amendment  of  the  pleadings  as  may  be 
necessary  to  cause  them  to  conform  to  the  evi- 
dence and  to  raise  these  issues  may  be  made 
upon  motion  of  any  party  at  any  time,  even 
after  judgment;  but  failure  so  to  amend  does 
not  affect  the  result  of  the  trial  of  these  issues. 
If  e'^ddence  is  objected  to  at  the  trial  on  the 
ground  that  it  is  not  within  the  issues  made  by 
the  pleadings,  the  court  may  allow  the  plead- 
ings to  be  amended  and  shall  do  so  freely  when 
the  presentation  of  the  merits  of  the  action  will 
be  subserved  thereby  and  the  objecting  party 
fails  to  satisfy  the  court  that  the  admission 
of  such  evidence  would  prejudice  him  in  main- 
taining his  action  or  defense  upon  the  merits. 
The  court  may  grant  a  continuance  to  enable 
the  objecting  party  to  meet  such  evidence. 

Appellee  has  no  quarrel  with  the  Court's  statement 
of  the  controlling  law.  But  w^e  submit  that  its  appli- 
cation to  this  case  has  been  seriously  misconceived. 


We  have  no  doubt  that  an  important  purpose  of  Rule 
15  (b)  is  to  permit  the  consideration  of  issues  which 
have  been  tried  with  the  express  or  implied  consent 
of  the  parties  as  if  they  had  been  raised  in  the  plead- 
ings. Lientz  v.  Wheeler,  113  F.  2d  767  (C.  A.  8)  ; 
Hover  v.  Genesee  Valley  Trust  Co,,  123  P.  2d  813 
(C.  A.  2);  3  Moore's  Federal  Practice  (2d  Ed.), 
§  15.13.  Even  prior  to  the  adoption  of  Rule  15  (b) 
this  Court  had  long  recognized  the  general  applicabil- 
ity of  the  principle  that  where  evidence  received  with- 
out objection  supports  the  verdict,  defective  pleadings 
will  be  presumed  by  an  appellate  court  to  have  been 
amended  to  conform  to  the  proof.  A.  Coolot  Co.  v. 
L.  KaJiner  d  Co.,  140  Fed.  836  (C.  A.  9)  ;  Drilling  & 
Exploration  Corp.  v.  Wehster,  69  F.  2d  416  (C.  A.  9)  ; 
Hertz  Drivurself  Stations  v.  Bitter,  91  F.  2d  539 
(C.A.9). 

But  even  as  this  Court  has  long  recognized  the 
general  rule  in  this  connection,  it  has  also  enunciated 
clearly  the  limitations  upon  that  doctrine.  In  Hertz 
Drivurself  Stations  v.  Bitter,  supra,  at  page  544,  this 
Court  deemed  "the  complaint  amended  to  conform 
to  the  evidence  and  to  the  trial  court's  finding" 
because  ''there  is  nothing  to  indicate  that  the  ap- 
pellant was  in  anywise  misled  by  the  defects  in  ap- 
pellee's complaint  or  that  on  a  new  trial  the  evidence 
would  be  any  different."  Thus,  the  test  is  seen  to  be 
that  a  complaint  may  not  be  treated  as  amended  if 
it  introduces  an  extrinsic  issue  or  changes  the  theory 
on  which  the  case  was  actually  tried  to  the  prejudice 
of  one  of  the  parties.  This  test  has  even  been  applied 
by  this  Court  to  preclude  affirmance  where  the  fact 


findings  of  the  trial  court  might  have  supported  a 
judgment  on  a  theory  not  pleaded  in  the  lower  court. 
Sears,  Foehiick  <&  Co,  v.  Marhenke,  121  F.  2d  598 
(C.  A.  9).  In  that  case  all  parties  in  the  trial  court, 
as  well  as  the  court  itself,  treated  the  action  as  one 
})ased  on  a  theory  of  negligence.  This  Court  reversed 
the  judgment  for  plaintiff,  refused  to  consider  whether 
the  evidence  adduced  at  the  trial  would  support  the 
judgment  below  on  a  theoiy  of  implied  warranty, 
and  so  remanded  the  case  to  the  trial  court  for  amend- 
ment of  the  complaint  and  the  taking  of  additional 
evidence  if  necessary.  The  Court  held  (121  F.  2d, 
at  p.  601)  : 

This  is  not  a  case  in  which  issues  not  raised 
by  the  pleadings  were  tried  by  the  ^'express 
or  implied  consent  of  the  parties"  and  Rule 
15  (b)  *  *  *  has  therefore  no  application. 
The  case  was  tried  as  one  for  negligence  in 
accordance  with  the  issues  made  by  the 
pleadings. 

Whether  the  evidence  offered  would  have 
supported  a  judgment  for  breach  of  an  implied 
warranty  based  upon  other  pleadings  and  find- 
ings we  need  not  now  determine.  The  present 
action  must  be  treated  as  one  for  negligence 
only. 

Other  Courts  of  Appeals  have  applied  similar  re- 
strictions to  the  general  principle  underlying  Rule 
15  (b).  In  Simons  v.  Andretvs,  118  F.  2d  803,  807 
(C.  A.  10)  the  Court  held  that  Rule  15  (b) 

*  *  *  does  not  authorize  such  an  amend- 
ment merely  because  evidence  which  is  compe- 
tent and  material  upon  the  issues  created  by 


the    pleadings    incidentally    tends    to    prove 
another  fact  not  within  the  issues  in  the  case. 

And  in  United  States  v.  City  of  Brookhaven,  134  F. 
2d  442,  446  (C.  A.  5)  the  Court  stated  that  Rule  15  (b) 

*  *  *  looks  to  supporting  the  judgment 
by  the  amendment,  or  to  making  the  record 
show  more  perfectly  what  was  really  tried  and 
decided.  It  does  not  authorize  an  amendment 
to  nullify  the  judgment  and  begin  a  new 
contest. 

See  also  Champ  v.  Atkins,  128  F.  2d  601  (C.  A.  D.  C.)  ; 
3  Moore's  Federal  Practice  (2d  Ed.),  §15.13. 

From  the  foregoing  it  is  clear  that  the  crucial  issue 
in  each  case  is  whether  decision  of  a  case  at  the  ap- 
pellate level  on  a  theory  of  action  not  presented  to  the 
trial  court  by  way  of  pleadings  or  evidence,  and  as  to 
which  no  findings  were  made,  would  prejudice  the 
party  who  had  had  no  opportunity  to  respond  to 
that  issue. 

The  above-enunciated  rule  is  only  one  of  many 
manifestations  of  the  now-familiar  judicial  maxim 
that  "rules  of  practice  and  procedure  are  devised  to 
promote  the  ends  of  justice,  not  to  defeat  them."  Mr. 
Justice  Black,  in  Hormel  v.  Helvering,  312  U.  S.  552, 
557.  The  broad  principles  of  the  scope  of  appellate 
review  were  laid  down  in  the  same  case  (p.  556) : 

Ordinarily  an  appellate  court  does  not  give 
consideration  to  issues  not  raised  below.  For 
our  procedural  scheme  contemplates  that  parties 
shall  come  to  issue  in  the  trial  forum  vested 
with  authority  to  determine  questions  of  fact. 
This  is  essential  in  order  that  parties  may  have 
the  opportunity  to  offer  all  the  evidence  they 


believe  relevant  to  the  issues  which  the  trial 
tribunal  is  alone  competent  to  decide;  it  is 
equally  essential  in  order  that  litigants  may  not 
he  surprised  on  appeal  by  final  decision  there 
of  issues  upon  which  they  have  had  no 
opportunity  to  introduce  evidence. 

Compare  also  United  States  v.  Rio  Grande  Irriga- 
tion Co.,  184  U.  S.  416 ;  Fountain  v.  Filson,  336  U.  S. 
681.  The  iDrinciple  which  is  common  to  all  these 
cases  and  situations  is  that  an  appellate  court  may 
not  reverse  summarily  the  judgment  of  a  trial  court 
where  the  result  would  be  that : 

the  party  who  had  won  in  the  trial  court 
would  be  deprived  of  any  opportunity  to 
remedy  the  defect  which  the  appellate  court 
discovered  in  his  case.  [Fountain  v.  Filson, 
supra,  at  page  683.] 

2.  The  standards  of  fairness  outlined  above  are 
particularly  pertinent  to  this  case.  The  pleadings 
were  drawn,  the  evidence  was  presented,  and  the 
court's  findings  were  made  on  appellant's  theory  of  a 
completed  gift  in  1935.  In  the  trial  court  any  re- 
liance upon  the  theory  of  a  promise  to  give  and 
subsequent  right  to  specific  performance  was  ex- 
plicitly and  repeatedly  denied  by  appellant. 

There  is,  of  course,  no  doubt  that  the  original  com- 
plaint on  which  the  case  was  tried  was  insufficient 
to  support  this  Court's  theory  of  the  father's  promise 
to  give  the  property  at  his  death  upon  consideration 
of  appellant's  leaving  school  and  working  in  his 
father's  store.  That  complaint  merely  alleged,  in 
this  connection  (R.  4)  : 
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*  *  *  that  in  May  of  1935  said  Kaneichi 
Nii  decided  to  retire  from  active  business  and 
returned  to  Japan ;  that  at  the  time  he  returned 
to  Japan  he  left  and  gave  by  way  of  gift 
everything  he  left  in  the  Territory  of  Hawaii 
to  his  only  son,  the  plaintiff  herein. 

Accordingly,  appellant  must  find  support  for  a 
change  in  the  cause  of  action  either  in  the  proposed 
amended  complaint  or  in  the  evidence  adduced  at 
the  trial.  We  submit  that  neither  is  possible.  The 
proposed  amended  complaint  included  additions  to 
the  original  complaint  relevant  to  this  point,  as 
follows  (R.  115-116, 119)  : 

*  *  *  that  in  consideration  of  plaintiff's 
giving  up  his  studies  said  Kaneichi  Nii  agreed, 
covenanted  and  promised  that  said  Kaneichi 
Nii  will  give  and  transfer  all  of  the  properties, 
both  real  and  personal,  he  owned  in  the  Terri- 
tory of  Hawaii  to  the  plaintiff  in  case  said 
Kaneichi  Nii  left  for  Japan  or  in  case  said 
Kaneichi  Nii  died  all  of  said  Kaneichi  Nii's 
properties  will  be  the  plaintiff's;  that  plaintiff 
relying  on  said  Kaneichi  Nii's  aforementioned 
promise,  covenant  and  agreement  did  not  con- 
tinue on  to  high  school  but  discontinued,  quit 
and  dropped  his  schooling  completely  and  in 
July  1928,  began  helping  said  Kaneichi  Nii  at 
the  said  ^'K.  Nii  Store."     *     *     * 

*  *  *  *  * 

*  *  *  that  at  the  time  of  Kaneichi  Nii's 
leaving  he  left  by  way  of  gift  everything  he 
had  whether  by  way  of  personal  property  or 
real  property  in  the   Territory  of  Hawaii  to 
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the  plaintiff;  that  the  foregoing  gift  was  in 
full  execution  of  the  agreement,  promise  and 
covenant  made  by  said  Kaneichi  Nii  to  the 
plaintiff  in  the  year  1928  as  aforede- 
scribed.     *     *     * 

The  above  quoted  language  does  not  support  this 
Court's  theory  that  the  property  was  promised  to 
appellant  upon  the  father's  death  sitbsequent  to  de- 
parture from  Hawaii.  The  most  that  could  be  urged 
from  that  wording  is  that  the  father  promised  to  give 
appellant  his  property  upon  his  death  or  departure 
from  Hawaii,  whichever  came  earlier.  But  at  the 
trial  appellant  denied,  as  we  shall  point  out  ififra, 
any  reliance  on  that  theory  also ;  and  the  evidence  pre- 
sented did  not  support  such  a  theory. 

That  appellant  himself  never  urged  a  gift  to  be 
effective  only  at  his  father's  death  is  shown  by  the 
assertion  in  the  proposed  amended  complaint  that  the 
gift  was  consummated  in  1935,  alleging  (R.  119)  : 

*  *  *  that  at  the  time  of  Kaneichi  Nil's 
leaving  he  left  by  way  of  gift  everything  he 
had  *  *  *  in  the  Territory  of  Hawaii  to 
the  plaintiff.     *     *     * 

This,  of  course,  is  very  different  from  a  gift  of 
property  not  intended  to  be  effective  until  the  still 
incalculable  date  of  Kaneichi  Nil's  death,  as  this 
Court  held  was  the  case.  Moreover,  appellant  was 
clearly  proceeding  on  the  theory  of  a  gift  executed 
in  1935,  and  pleaded  the  1928  promise  only  in  support 
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of  that  theory;  there  is  nothing  even  in  the  amended 
complaint  to  suggest  this  Court's  theory  of  a  right 
to  specific  performance  of  an  unperformed  promise 
to  give  at  an  indeterminate  future  date. 

When  counsel  for  appellant  offered  the  proposed 
amended  complaint  at  the  beginning  of  the  trial,  he 
stated  in  words  that  could  not  possibly  be  misunder- 
stood that  he  contemplated  no  change  in  the  cause  of 
action  from  the  original  complaint,  that  he  claimed 
an  executed  gift,  and  that  he  did  not  intend  to  rely 
on  a  promise  of  gift.  The  amendment  was  originally 
served  on  appellee  and  moved  in  the  trial  court  imme- 
diately prior  to  the  beginning  of  the  trial.  Both 
Judge  McLaughlin  and  Mr.  Gross,  counsel  for  ap- 
pellee, were  understandably  concerned  to  know 
whether  this  belated  amendment  raised  any  new  issue 
as  to  which  appellee  had  not  been  fairly  apprised  in 
his  preparation  for  trial.  In  response  to  queries  by 
the  court,  Mr.  Kashiwa,  counsel  for  appellant,  re- 
plied (R.  170) : 

As  far  as  the  cause  of  action,  it  is  not 
changed  at  all,  your  Honor. 

A    few    minutes    later    Judge    McLaughlin    asked 
pointedly  and  was  answered  as  follows  (R.  175) : 

The  Court.  Do  you  contend  that  this  pro- 
posed amendment  alters  in  any  way  the  basic 
cause  of  action  previously  set  forth? 

Mr.  Kashiwa.  No,  your  Honor,  it  is  the 
same.    We  contend  that  it  was  a  gift. 

With    that    assurance    Judge    McLaughlin    properly 
denied  the  motion  to  amend  as  amomiting  merely 
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to  pleading  evidence  (R.  175-176)/  Accordingly, 
the  trial  was  allowed  to  proceed  forthwith  despite 
the  clear  implication  that  if  the  trial  judge  had  be- 
lieved that  appellant  was  raising  a  new  issue,  he  would 
have  entertained  a  motion  for  continuance  to  allow 
appellee  further  time  to  prepare  to  meet  any  new 
and  different  theory. 

The  trial  likewise  was  conducted  on  the  theory 
of  an  executed  gift  effective  in  May  1935.  Indeed, 
appellant  himself  in  his  extensive  testimony  did  not 
once  urge  that  the  property  was  to  be  his  only  upon 
his  father's  death.  Rather  he  contended  at  all  times, 
in  answer  to  questions  by  the  court  and  by  counsel, 
that  his  father  gave  him  the  property  in  1935.  For 
example,  when  Mr.  Kashiwa  questioned  appellant  on 
this  precise  subject,  the  following  colloquy  occurred 
(R.  364)  : 

Q.  He  promised  you  or  he  gave? 

A.  He  gave  me. 

The  Court.  Let  me  have  that  answer  again. 
*     *     *     What's  the  answer? 

The  WiTNEvSS.  He  gave  me  all  the  property 
in  the  Territory. 

Questioning  by  Mr.  Gross,  counsel  for  appellee,  re- 
ceived a  similar  response  (R.  365) : 

Q.  Mr.  Shoso  Nii,  as  of  what  date  do  you 
claim  that  your  father  gave  you  the  real  estate 
which  is  the  subject  matter  of  this  lawsuit? 

^  A  motion  to  amend  was  again  denied  at  the  conclusion  of  the 
trial,  Judge  McLaughlin  saying,  "I  can't  see  anything  in  your 
amended  complaint  which  *  *  *  changes  the  theory  of  your 
case  one  iota,"  and  that  he  denied  the  amendment  "on  the  theory 
that  you  are  neither  harmed  nor  prejudiced  by  the  denial" 
(E.397). 
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A.  I  can't  remember  exactly  the  date,  but 
it  was  in  1935,  just  the  date  before  he  left  for 
Japan. 

It  is  plain,  then,  that  the  pleadings,  the  oral 
assurance  of  appellant's  counsel  as  to  the  meaning 
thereof,  and  the  evidence  presented  at  the  trial  all 
pointed  to  the  same  conclusion,  viz.,  that  appellant 
contended  that  his  father  had  given  him  the  prop- 
erty in  1935.  On  that  theory  it  is  apparent  that 
appellant's  additional  testimony  in  regard  to  his 
father's  promise  in  1928  that  he  tvould  give  the  prop- 
erty to  appellant  in  the  future  was  introduced  merely 
to  indicate  in  a  general  way  the  father's  generous 
inclination  toward  appellant.  From  the  evidence 
adduced  at  the  trial  it  is  reasonable  to  conclude, 
even  assuming  arguendo  a  promise  made  in  1928, 
that  such  promise  was  more  than  satisfied  by  the 
various  gifts  to  appellant  made  prior  to  1935,  in- 
cluding a  car,  the  Kaneichi  Nii  Store,  a  bank  account, 
shares  of  stock,  etc.  There  was  no  attempt  at  the 
trial  to  establish  that  the  alleged  promise  of  1928 
was  intended  to  cover  property  which  was  not  ac- 
quired until  some  j^ears  later.  Accordingly,  we  sub- 
mit that  evidence  originally  introduced  solely  for 
the  purpose  of  demonstrating  the  father's  generous 
impulses  to  appellant  should  not  be  distorted  to  serve 
a  different  purpose,  a  purpose  which  appellant's 
counsel  disclaimed,  and  which  appellant's  testimony 
at  the  trial  clearly  showed  not  to  be  in  accord  with 
his  then  theory  of  the  facts. 

A  peculiarly  apt  illustration  of  the  fact  that  this 
issue  was  not  in  any  way  before  the  trial  court  is 
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found  in  this  Court's  request  for  further  briefing 
on  the  question  of  income  between  1935  and  the 
father's  death.  Neither  party  briefed  that  question 
below  or  in  this  Court  because  both  believed  that  the 
question  of  rights  to  income  depended  altogether  on 
the  outcome  of  appellant's  plea  for  relief,  as  stated 
in  both  the  original  and  amended  complaints  (R.  12, 
125-126)  : 

*  *  *  that  it  be  adjudged  that  the  right 
and  title  in  said  real  properties  are  in  the 
plaintiff  and  that  said  plaintiff  is  entitled  to 
the  immediate  possession  thereof.  *  *  * 
[Emphasis  supplied.] 

Thus,  if  appellant  had  been  sustained  in  that  claim 
of  right  to  immediate  possession  on  the  basis  of  a 
gift  in  1935,  then  appellant  would  have  been  entitled 
to  retain  the  rental  income.  But,  when  appellant's 
right  to  possession  and  equitable  title  was  denied, 
the  trial  court  necessarily  gave  judgment  for  the 
appellee  as  to  the  rental  income.  For  the  same  rea- 
son, of  course,  the  trial  court  did  not  find  it  necessary 
to  make  the  findings  in  regard  to  income  which  this 
Court's  different  theory  necessitates. 

From  the  foregoing  we  think  there  can  be  no  doubt 
that  appellee's  defense  at  the  trial  was  predicated 
upon  the  reasonable  understanding  that  appellant 
based  his  entire  case  upon  a  claim  of  an  executed  gift 
made  in  1935,  and  that  evidence  of  an  earlier  promise 
by  the  father  was  intended  merely  to  establish  long- 
standing donative  intent  on  the  part  of  the  father. 
Similarly,  Judge  McLaughlin,  who  denied  the  credi- 
bility of  appellant's  evidence  of  a  gift  in  1935   (R. 
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156-157),  attached  no  different  significance  to  appel- 
lant's testimony  in  connection  with  the  alleged  1928 
promise.^  It  is  clear  that  Judge  McLaughlin  under- 
stood the  case  to  have  been  tried  only  on  the  theory 
of  an  oral  gift  in  1935.  In  his  opinion  he  said 
(R.  153)  : 

The  facts  found,  as  I  have  already  indicated, 
do  not  bring  to  my  mind  a  conviction  that  the 
plaintiff's  father  made  a  gift  to  him  of  all  of  his 
real  estate  in  Hawaii,  as  alleged,  in  1935. 

The  gift  allegedly  made,  it  is  argued,  tvas 
made  at  the  last  supper  of  the  family  prior  to 
the  father's  permanent  departure  for  Japan. 
[Emphasis  supplied.] 

The  trial  judge  Avent  on  to  remark  that  appellant 
alleged  the  1928  promise  'Hn  an  attempt  to  holster  up 
his  own  testimony"  as  to  the  claimed  1935  gift  (R. 
154;  emphasis  supplied.)  But  even  assuming  that 
promise  to  have  been  made,  still  Judge  McLaughlin 
was  not  convinced  that  the  alleged  gift  of  1935  had 
been  made  (R.  154-157).  And  certainly  neither  the 
trial  judge,  appellant  nor  appellee  evidenced  any 
understanding  of  a  claim  of  a  promise  to  give  which 
would  not  be  executed  until  the  father's  death. 

3.  In  view  of  the  foregoing  there  can  be  no  mis- 
faking  the  fact  that  this  Court  has  decided  the  appeal 
on  a  theory  which  was  not  raised  in  the  pleadings, 
which  was   denied  by  appellant's   counsel  when  the 

^  In  his  opinion,  Judge  McLaughlin  assumed  the  promise  to  have 
been  made,  without  passing  on  the  question,  merely  to  show  that  it 
could  make  no  difference  in  the  outcome  of  the  case  on  his  under- 
standing of  the  issues  tried  (R.  154). 
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question  was  specifically  raised,  and  was  accordingly 
a  theory  which  was  not  thought  by  the  court  or  by 
either  party  to  be  at  issue  in  the  trial  of  the  case. 
Such  a  change  in  the  controlling  legal  theoiy  is  suffi- 
cient by  itself  to  require  an  appellate  court  to  allow 
the  aggrieved  party  an  opportunity  to  be  heard  on  the 
newly  raised  issues.  But  in  this  case  there  are  addi- 
tional and  even  more  compelling  reasons  which  we 
believe  necessitate  a  remand  of  the  case  to  the  trial 
court  for  the  taking  of  additional  evidence  bearing  on 
this  newly  advanced  theory.^ 

As  we  have  pointed  out,  supra,  pages  4-6,  this 
Court  has  long  followed  the  salutary  rule  that  the 
appellate  court  is  free  to  amend  pleadings  only  to 
the  extent  that  the  issues  thereby  incorporated  were 
actually  tried  by  the  express  or  implied  consent  of 
the  parties  in  the  trial  court  and  that  neither  party 
was  misled  in  that  court  by  the  pleadings.  But  in  this 
case  we  have  seen  that  neither  the  trial  coui't  nor  the 
parties  believed  that  there  was  presented  for  decision 
any  question  of  promise  of  gift  upon  the  father's 
death.  If  the  trial  had  been  conducted  on  that  theory, 
appellee's  defense  would  have  differed  in  a  number 

^  As  the  court  pointed  out  in  Ford  Motor  Co.  v.  N.  L.  R.  B.,  305 
'U.S.  364,  373: 

"It  is  a  familiar  appellate  practice  to  remand  causes  for  further 
proceedings  without  deciding  the  merits,  where  justice  demands 
that  course  in  order  that  some  defect  in  the  record  may  be  suppHed. 
Such  a  remand  may  be  made  to  permit  further  evidence  to  be  taken 
or  additional  findings  to  be  made  upon  essential  points." 

Compare  Lincoln  Gas  &  Electric  Co.  v.  Lincoln,  223  U.  S.  349 ; 
Fox  V.  Gulf  Refning  Co.,  295  U.  S.  75;  Villa  v.  Van  Schaick,  299 
r.  S.  152. 
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of  important  particulars  from  the  trial  as  it  actually 
was  conducted. 

a.  Thus,  if  it  had  been  believed  that  appellant's 
case  depended  upon  a  promise  claimed  to  have  been 
made  in  1928,  his  credibility  as  to  that  assertion  would 
have  been  at  issue  just  as  it  was  in  connection  with 
the  claim  of  a  gift  in  1935  which  he  made  at  the  trial. 
As  to  the  latter  the  trial  judge  fomid  appellant's  un- 
supported testimony  not  credible.  As  to  the  former, 
no  finding  was  believed  necessary  because  the  question 
was  not  thought  to  be  at  issue.*  Had  it  been  at  issue, 
there  is  every  reason  to  believe  that  Judge  McLaughlin 
would  have  denied  appellant's  credibility  as  to  that 
story  as  well.  The  very  fact  of  his  disbelief  of  the 
claimed  1935  gift  suggests  that  there  should  be  no 
greater  faith  in  an  alleged  underlying  promise.  In- 
sofar as  the  later  claimed  gift  was  said  to  have  been 
in  fulfillment  of  the  earlier  claimed  promise,  it  is 
apparent  that  the  two  are  interdependent.  Disbelief 
in  one  strongly  suggests  disbelief  in  the  other. 

b.  Furthermore,  if  the  central  issue  in  the  trial  of 
this  case  had  been  thought  to  be  whether  or  not  there 
was  a  promise  of  gift  plus  performance  of  considera- 
tion therefor,  several  additional  lines  of  inquiry  would 
have  been  necessary.  (1)  This  Court  assumed  that 
the  father  intended  after-acquired  property  to  be  in- 
cluded in  the  alleged  promise  of  gift.  But  the  record 
is  silent  on  that  subject,  undoubtedly  because  that 
promise  was  alleged  only  to  show  donative  intent  and 


*  As  we  have  pointed  out,  Judge  McLaugliliii  merely  assumed 
for  purposes  of  argument  that  such  a  promise  was  made.  See  note 
2,  supra. 
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not  as  the  basis  for  the  claim  of  title.  Equally  con- 
sistent with  the  limited  evidence  presented  in  the  trial 
court  is  the  view  that  the  alleged  promise  of  gift 
related  only  to  property  then  owned  by  the  father 
and  that  it  was  fully  satisfied  by  the  gift  of  the  car, 
the  store,  the  bank  account,  and  the  stock.  (2)  There 
is  no  indication  in  the  record  as  to  when  appellant's 
performance  of  the  consideration  was  complete  so 
that  equitable  title  vested  in  him.  Was  it  in  1928 
when  he  quit  school?  Was  it  after  he  had  worked 
for  his  father  6  months,  1  year,  5  years,  at  his  father's 
death,  or  at  some  other  indeterminate  time?  (3)  Sim- 
ilarly, without  knowing  the  answer  to  that  question 
it  is  impossible  to  determine,  in  connection  with  ap- 
pellant's claim  to  retain  the  rental  income  when,  if 
ever,  he  might  first  claim  such  income.  (4)  Finally, 
no  evidence  was  offered  at  the  trial  in  connection 
with  the  important  question  as  to  the  time  for  per- 
formance contemplated  by  the  alleged  1928  promise. 
In  the  trial  court  all  parties  apparently  assumed  that 
the  promise  was  of  a  gift  to  be  effective  at  the  father's 
death  or  departure  from  Hawaii,  tvhichever  should 
he  earlier.  Contrary  to  the  understanding  of  both 
parties  and  the  court  during  the  trial,  this  Court  has 
assumed  that  the  effective  date  of  the  gift  was  de- 
ferred in  the  father's  discretion  until  his  death. 

The  decision  of  this  Court  does  not  satisfactorily 
answer  any  of  these  questions;  and  it  is  submitted 
that  they  can  only  be  inquired  into  by  the  trial  court. 
Not  until  the  answers  to  these  underlying  questions 
are  known  can  there  be  a  complete  determination  of 
the  issue  newdy  posed  by  this  Court.     Appellee  had 
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neither  occasion  nor  opportunity  in  the  trial  court 
to  cross-examine  or  present  affirmative  evidence  on 
any  of  these  questions.  They  were  simply  not  issues 
in  the  case  as  it  was  tried.  Accordingly,  we  believe 
that  this  Court  should  withhold  judgment  in  this 
case  and  remand  for  further  proceedings  in  the 
United  States  District  Court  for  the  District  of 
Hawaii  with  directions,  if  desired,  to  consider  the 
new  issue  which  this  Court  has  raised. 

Respectfully  submitted. 

Harold  I.  Baynton, 
Acting  Director,  Office  of  Alien  Property, 

Frank  J.  Hennessy, 
United  States  Attorney,  San  Francisco,  Calif., 

James  L.  Morrisson, 
Robert  B.  McKay, 
Attoryieijs,  Department  of  Justice, 

Attorneys  for  Appellee. 
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In  the  District  Court  of  the  United  States  in  and 

for  the  Southern  District  of  California, 

Central  Division 

Honorable  Peirson  M.  Hall,  Judge  Presiding: 

No.  8796-PH 

In  Re:  LILLIAN  ADELE  DORAN. 

Nos.  8826,  8827,  8828,  8829,  8830-PH 

In  Re:  FRANK  EDWARD  ALEXANDER, 
PHILIP  BOCK,  BEN  DOBBS,  SAMUEL 
HARRY  KASINOWITZ,  HENRY  STEIN- 
BERG. 

REPORTER'S  TRANSCRIPT  OF 
PROCEEDINGS 

Los  Angeles,  Calif.,  November  4,  1948 

Appearances:  For  the  Government:  James  M. 
Carter,  Ignited  States  Attorney,  Los  Angeles  12, 
California;  and  Arline  Martin,  Assistant  L^nited 
States  Attorney;  and  Max  H.  Goldschein,  Special 
Assistant  to  Attorney  General,  Washington,  D.  C. 
[1*]  For  the  Respondents:  Gallagher,  Margolis,  Mc- 
Ternan  &  Tyre,  112  West  Ninth  Street,  Los  An- 
geles 15,  California;  by  Ben  Margolis,  Esq.;  and 

John  T.  McTernan,  Esq.  [2] 
*  *  *  * 

The  Court :    Yes,  11 :00  o  'clock. 
It  appears  to  be  a  challenge  to  the  grand  jury 
and  motion  to  quash  subpoena  to  appear  before  the 


l-*age  numbering  appearing  at  foot  of  page  of  original  certifiea 
Reporter's  Transcript. 
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grand  jury  in  the  District  Court  of  the  United 
States,  for  the  Southern  District  of  California.  It 
is  signed  by  Gallagher,  Margolis,  McTarnan  &  Tyre, 
by  John  T.  McTernan,  and  appears  to  be  made  on 
behalf  of  Frank  Edward  Alexander,  Philip  Bock, 
Ben  Dobbs,  Samuel  Harry  Kasinowitz  and  Henry 
Steinberg. 

Mr.  McTernan :    Yes,  your  Honor. 

The  Court:  I  have  read  it.  I  just  read  it  in 
chambers. 

Mr.  McTernan:  This  motion,  if  the  court  please, 
is  made  on  behalf  of  the  five  persons  whom  you  have 
named,  whom  you  will  recall  are  five  of  the  ten  per- 
sons who  were  before  your  Honor  a  week  ago  Mon- 
day on  charges  of  contempt,  or  refusal  to  answer 
questions  before  the  grand  jury,  and  whom  your 
Honor  sentenced  to  be  committed  in  the  custody  of 
the  United  States  Marshal  until  such  time  as  they 
answer,  and  who  were  released  yesterday  pursuant 
to  an  order  and  a  mandate,  the  mandate  was  spread 
on  the  records  of  this  court  yesterday,  and  the  order 
was  issued,  as  you  will  recall,  by  Honorable  Wil- 
liam Denman,  Circuit  Judge  of  the  United  States 
Court  of  Appeals  for  the  [6]  Ninth  Circuit. 

Now  as  these  five  people,  your  Honor,  stepped 
from  the  release  cell  of  the  county  jail  yesterday 
they  were  handed  subpoenaes  by  the  United  States 
Marshal  requiring  them  to  appeal  before  the  grand 
jury  forthwith  and  instant er. 

They  appeared,  they  informed  me  that  they  were 
asked  certain  questions,  and  then  were  told  to  re- 
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turn  here  to  the  grand  jury  at  11:00  o'clock  this 
morning. 

This  is  our  first  opportunity,  if  the  court  please, 
to  make  this  motion,  and  we  make  it  at  this  time. 

Now  the  first  three  grounds  of  the  challenge  to 
the  grand  jury  and  the  first  two  grounds  of  the 
motion  to  quash  are  identical  with  those  which  have 
heretofore  been  urged  to  your  Honor  in  connection 
with  the  first  subpoenaes  that  were  served  upon 
these  witnesses  and  since  this  matter  was  fully  pre- 
sented to  your  Honor  I  will  not  argue  those  ques- 
tions at  length  here. 

The  Court:  You  wish  to  adopt,  however,  your 
argument  ? 

Mr.  McTernan:  I  would  like  to  adopt  our  rec- 
ord, if  the  court  please,  in  order  to  save  time.  Could 
it  be  deemed  that  at  this  point  the  entire  record 
which  was  made  in  connection  with  our  motion  to 
quash  be  included? 

The  Court :     So  ordered. 

Mr.  McTernan:  So  the  record  will  be  clear,  that 
was  the  record  made  on  October  25,  1948.  [7] 

The  Court:  In  connection  with  the  identical  mo- 
tion. 

Mr.  McTernan:     The  motion  is  identical  on  those 

first  three  points,  your  Honor.  [8] 
*  *  *  * 

The  challenge  and  the  motion  are  denied. 
Mr.   Carter:    Will  the  witnesses  be  ordered  to 
report?  [13] 

The  Court :     Are  they  here  ? 
Mr.  Carter:     I  think  so. 
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JOHN  S.  MURDOCK 

called  as  a  witness  by  and  in  behalf  of  the  govern- 
ment, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows : 

The  Clerk:    Will  you  state  your  name. 

The  Witness :    John  S.  Murdock ;  M-u-r-d-o-c-k. 

The  Clerk:    Your  address?  [16] 

The  Witness :   106  West  Third  Street,  Los  Angeles. 

The  Clerk:    Take  the  stand. 

Direct  Examination 

By  Mr.  Goldschein: 

Q.    You  are  John  S.  Murdock? 

A.    Yes,  sir. 

Q.  On  October  27,  1948,  were  you  the  official 
grand  jury  reporter?  A.     Yes,  sir. 

Q.  Did  you  take  down  in  shorthand  the  questions 
asked  the  witness  before  the  grand  jury  and  the  an- 
swers given  by  that  witness  ?  A.    Yes,  sir. 

Q.  Did  you  transcribe  accurately  the  notes  you 
took?  A.    Yes,  sir. 

Mr.  Groldschein :  Will  you  mark  this  for  identifica- 
tion, please. 

The  Clerk :    Exhibit  No.  1  for  the  government. 

(The  document  referred  to  was  marked  Gov- 
ernment's Exhibit  No.  1  for  identification.) 

*  *  *  *  riTi 

By  Mr.  Goldschein : 

Q.  Mr.  Murdock,  will  you  examine  government's 
ExhiJnt  1  for  identification  and  tell  us  whether  or 
not  that  is  the  testimony  of  the  witness  Mrs.  Lillian 
Doran  as  you  took  it  down  and  transcribed  it? 
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A.    Yes. 

Q.  As  you  took  it  down  in  the  grand  jury  room 
and  transcribed  it  ?  A.     It  is. 

Mr.  Goldschein:  I  would  like  to  read  into  the 
record  for  the  purpose  of  having  the  court  hear  the 
testimony  of  Mrs.  Doran,  the  questions  she  was  asked 
and  the  answers  she  gave. 

The  Court:    Do  you  want  the  witness  to  read  it? 

Mr.  Goldschein:     Yes.  Will  you  please  read  it? 

The  Witness:  "Lillian  Adele  Doran,  called  as  a 
witness  before  the  grand  jury,  having  been  first  [19] 
duly  sworn  by  the  Foreman,  was  examined  and  testi- 
fied as  follows: 

''Examination 

''By  Mr.  Goldschein: 

' '  Q.    Your  name  is  Mrs.  Lillian  Adele  Doran  ? 

"A.    Yes. 

"Q.  Are  you  known  by  any  other  name,  Mrs. 
Doran?  "A.     No. 

"Q.  At  the  outset,  let  me  tell  you  that  this  grand 
jury  is  not  investigating  you.  You  are  simply  called 
here  as  a  witness  to  give  what  evidence  you  have  that 
the  grand  jury  may  be  interested  in.  Do  you  under- 
stand my  statement?  "A.     Yes. 

"Q.  Mrs.  Doran,  do  you  know  the  names  of  the 
officials  of  the  Los  Angeles  County  Communist 
Party  ? 

:   *'A.     I  refuse   to  answer  that  question   on  the 
ground  it  might  incriminate  me. 

"Q.  Do  you  know  the  organizational  setup  of  the 
Los  Angeles  County  Communist  Party? 
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''A,  I  refuse  to  answer  that  question  on  the 
grounds  it  may  incriminate  me. 

"Q.     Do  you  know  Mr.  Ned  Sparks?  [20] 

"A.  I  refuse  to  answer  that  question  on  the 
grounds  it  may  incriminate  me. 

"Q.     What  is  your  occupation? 

' '  A.     Housewife. 

'  Q' .     Do  you  have  any  occupation  other  than  that  ? 

"A.  I  refuse  to  answer  that  question  on  the 
grounds  it  may  incriminate  me. 

^*Q.    What  is  your  husband ^s  first  name? 

*'A.     Norman. 

"Q.     Norman  Doran?  "A.    Yes. 

*'Q.     What  is  his  occupation? 

^'A.    He  is  an  electrician. 

^'Q.     Electrician?  ''A.    Yes. 

"Q.     Who  is  he  employed  by? 

''A.  He  is  employed  by  various  contractors.  I 
really  don't  know  which  ones. 

"Q.  You  don't  know  what  contractors  he  is  em- 
ployed by  at  the  present  time? 

"A.     Not  at  the  present  time. 

''Q.     Your  home  address  is  what? 

''A.     1513  West  110th  Place. 

''Q.     Do  you  understand  the  term  'incriminate'? 

''A.    Yes. 

"Q.  You  think,  then,  or  you  believe  that  the 
answer  that  you  may  give  to  the  questions  I  just 
asked  you  which  you  refused  to  answer  would  involve 
or  may  involve  you  in  the  commission  of  a  crime 
against  the  United  States  government? 

''A.     I  understand  the  term. 
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' '  Q.  You  still  think  that  the  answer  would  involve 
you  in  the  commission  of  a  crime  against  the  United 
States  government? 

''A.  I  understand  what  the  term  incriminate 
means. 

''Q.  Well,  now,  will  you  please  answer  my  last 
question  ?  ' '  A.     Can  I  see  my  attorney  ? 

'^Q.     Do  you  know  what  the  question  is? 

"A.    Yes. 

'*Q.    Will  you  repeat  the  question  to  me,  please? 

''A.  Do  I  feel  that  the  answering  of  these  ques- 
tions would  constitute  a  crime  against  the  govern- 
ment. 

"Q.  Would  involve  you  in  the  commission  of  a 
crime  against  the  government.  ^'A.     Yes. 

' '  Q.    Do  you  want  to  see  your  attorney  about  that  ? 

''A.     Yes. 

'*Q.    He  is  right  outside,  isn't  he? 

^'A.    Yes. 

''Q.     You  will  be  right  back,  won't  you? 

''A.    Yes. 

"(Short  recess  taken.) 

"The  Witness:  That  is  still  my  complete  answer. 
I  refuse  to  answer  on  the  grounds  that  it  might  in- 
criminate me. 

"Q.  By  Mr.  Goldschein:  Mrs.  Doran,  we  will 
recess  you  to  reappear  before  this  grand  jury  at  2 :00 
o'clock  on  next  Wednesday.  Do  you  understand  that? 

"A.     Yes.  All  right." 

That  is  all. 

[23] 


*  *  »  * 
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FRANCES  L.  DUFFY 

called  as  a  witness  by  and  in  behalf  of  the  govern- 
ment, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows : 

*  *  *  *  [241 

Direct  Examination 

By  Mr.  Goldschein : 

Q.     Your  name  is  Frances  L.  Duffy,  is  it  not? 

A.    Yes,  sir. 

Q.  Miss  Duffy,  on  November  3, 1948,  you  were  the 
official  court  reporter  before  the  grand  jury,  were 
you?  A.     I  was. 

Q.  And  you  made  shorthand  notes  of  all  the 
questions  asked  the  witnesses  and  the  answers  given 
by  them?  A.     I  did. 

Q.  Now,  Miss  Duffy,  did  you  take  down  in  short- 
hand the  questions  asked  of  Mrs.  Lillian  Doran? 

A.    Yes,  sir. 

Q.  Will  you  read  the  questions  propounded  to 
her  and  the  answers  she  gave  ? 

A.     "By  Mr.  Goldschein: 

"Q.  Mrs.  Doran,  you  were  advised,  when  you 
were  here  before,  that  this  grand  jury  was  not  in- 
vestigating you.  Do  you  recall  that? 

''A.     I  don't  exactly  recall  it;  no. 

"Q.  All  right,  let  me  repeat  it  to  you  so  that  you 
will  be  advised:  This  grand  jury  is  not  investigating 
you.  Now,  we  are  making  an  investigation  with  refer- 
ence to  some  Federal  employees  who  made  a  false 
statement  to  a  Federal  agency  with  [25]  reference 
to  their  affiliation  with  certain  organizations  or  clubs 
or  groups  of  people. 
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''Now,  you  understand  what  I  mean  by  that'*' 

"A.    I  understand  what  you  just  told  me,  yes. 

''Q.  That  is  right.  Now,  are  you  employed  by 
the  Federal  government?  "A.     No,  I  am  not. 

''Q.  Have  you  ever  been  employed  by  the  Fed- 
eral government?  "A.     No. 

^'Q.  Now,  to  the  best  of  your  recollection,  are  you 
personally  acquainted  with  any  employees  of  the 
Federal  government?  "A.     I  don't  recall  any. 

"Q.     Ma'am?  ''A.     I  don't  recall  any. 

"By  Mr.  Carter: 

'^Q.  By  that  you  mean  you  don't  know  any  at 
this  time,  or  don't  recall  any? 

''A.     Not  that  I  can  recall. 
''By  Mr.  Goldschein: 

"Q.     Do  you  recall  any  of  the  names  of  your 
friends  or  acquaintances  that  are  employees  of  the 
Federal  government?        "A.     No.  [26] 
"By  Mr.  Kinnison: 

"Q.  AVill  you  speak  up  so  the  reporter  can  get 
this? 

"A.     Okay.  At  the  time,  right  now,  in  my  imme- 
diate circle  of  acquaintances,  I  don't  recall  anyone 
that  works  for  the  Federal  government. 
"By  Mr.  Goldschein: 

"Q.     Now,  do  you  know  Dorothy  Healey? 

"A.  My  answer  still  stands.  I  refuse  to  answer  on 
the  grounds  that  it  may  incriminate  me. 

"  Q.     Do  you  know  her  business  or  home  address  ? 

"A.  I  refuse  to  answer  on  the  grounds  it  may 
incriminate  me. 

"Q.     Do  you  know  her  occupation? 
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"A.  My  answer  still  stands.  I  refuse  to  answer  on 
the  grounds  it  may  incriminate  me. 

''Q.    Do  you  know  where  she  can  be  located? 

*'A.  I  refuse  to  answer  on  the  grounds  that  it 
may  incriminate  me. 

"Q.  Do  you  know  whether  Dorothy  Healey  is 
married  ? 

"A.  I  refuse  to  answer  on  the  grounds  that  it 
may  incriminate  me. 

"Q.     Do  you  know  her  husband's  name?  [27] 

^'A.  I  refuse  to  answer  on  the  grounds  that  it 
may  incriminate  me. 

"Q.     Do  you  know  what  his  occupation  is? 

"A.  I  refuse  to  answer  on  the  grounds  that  it 
may  incriminate  me. 

* '  Q.  Now,  if  you  do  know  it,  will  you  tell  us  what 
his  occupation  is? 

"A.    My  answer  still  stands.  I  refuse  to  answer 
on  the  grounds  it  may  incriminate  me. 
*'By  Mr.  Carter: 

^'Q.  Mr.  Goldschein  explained  to  you,  I  think,  on 
the  occasion  that  you  were  here  before,  what  was 
meant  by  the  word  'incriminate',  did  he  not?  Do  you 
have  in  mind  that  discussion  ? 

'^A.  As  I  recall,  Mr.  Goldschein  asked  me  if  I 
understood  the  term  'incriminate  myself. 

''Q.  You  understand  that  the  privilege  against 
self-incrimination  only  applies  to  such  things  as 
might  incriminate  you,  and  not  things  that  might 
incriminate  some  friend  or  acquaintance  of  yours, 
do  you  not? 

"A.     I  understand  the  term  'incriminate'. 
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"Q.  You  understand  it  is  a  privilege  that  con- 
cerns only  you,  and  doesn't  apply  to  anything  that 
might  incriminate  a  friend  or  acquaintance?   [28] 

^'A.     I  still  stand  on  my  answer. 
"By  Mr.  Goldschein: 

' '  Q.  Do  you  understand  the  statement  Mr.  Carter 
made  to  you?  The  privilege  against  self-incrimina- 
tion ai^plies  to  you  alone,  if  you  feel  that  you  may 
become  involved  in  a  crime  against  the  Federal  gov- 
ernment. However,  it  does  not  apply  if  you  are 
fearful  that  some  friend  of  yours  may  become  in- 
volved in  a  crime,  and  not  you.  Do  you  understand 
that?  ''A.     Yes. 

*'Q.     And  you  still  refuse  to  answer? 

''A.    Yes. 
"By  Mr.  Carter: 

"Q.  You  understand,  also,  do  you  not,  that,  al- 
though you  as  a  mtness  may  claim  your  privilege  or 
refuse  to  answer,  you  do  not  ultimately  decide 
whether  you  have  that  privilege?  "A.     Yes. 

"Q.  But  that  some  judge  decides  whether  your 
claim  of  privilege  is  well  founded? 

"A.     Yes,  I  understand  that. 

"Q.  And  you  still  stand  on  your  refusal  and  re- 
fuse to  answer  those  questions?  "A.     Yes. 

"Mr.  Goldschein:    All  right,  will  you  wait  in  the 
anteroom,  please." 
*  *  *  *  [30] 

Mr.  Goldschein:  That  is  all  with  reference  to 
the  witnesses. 

We  respectfully  request  that  the  court  give  the 
witnesses  an  opportunity  to  explain  to  the  court  pri- 
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vately  in  chambers  any  matters  that  the  witness 
may  feel  would  tend  to  show  that  the  answer  to 
the  question  would  tend  to  incriminate  her  for  the 
violation  of  a  Federal  offense. 

The  Court:     If  the  witness  desires  it,  she  may. 

Mr.  Margolis:  We  would  like  to  go  ahead.  We 
have  some  motions  to  make,  your  Honor. 

The  Court:     Does  the  witness  desire 

Mr.  Margolis:  Before  we  take  up  that  matter, 
we  have  some  other  matters.  In  due  course  we  will 
present  out  case,  your  Honor,  and  we  do  not  think 
it  is  up  to  the  government 

The  Court:  What  is  your  motion,  Mr.  Gold- 
schein  ? 

Mr.  Goldschein:  We  move  that  the  witness  be 
instructed  that  she  must  answer  the  question  be- 
cause on  the  face  of  the  question  we  can't  possibly 
conceive  how  the  answer  would  tend  to  incriminate 
the  witness  of  a  Federal  offense. 


*  *  *  * 


The  Court:  You  initiated  the  proceedings.  It 
was  your  motion  to  quash,  as  I  remember,  that 
started  these  proceedings,  was  it  not? 

Mr.  Margolis:  We  initiated  them?  The  pro- 
ceedings were  initiated  by  the  subpoena  ordering 
these  people  before  the  the  grand  jury.  We  didn't 
say,  "Come  and  serve  us  with  a  subpoena  so  we 
can  make  a  motion  to  quash." 

The  Court:  But  you  initiated  the  proceedings 
before  the  court.  The  fact  remains  that  I  have  en- 
deavored to  give  you  prompt  hearings  in  connec- 
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tion  with  your  matters.   I  have  heard  you  as  fully 
as  you  wanted  to  be  heard. 

«  *  *  * 

The  Court :  There  was  no  stay  of  the  grand  jury 
proceedings,  there  was  no  order  of  any  court  dis- 
solving the  grand  jury,  there  is  no  writ  of  prohi- 
bition prohibiting  this  court  from  considering  the 
matter,  no  injunction  or  restraining  order  issued 
against  the  United  States  Attorney  from  doing  what 
he  considered  to  be  his  duty,  or  the  Attorney  Gen- 
eral, and  the  grand  jury  have  the  right  to  inquire, 
if  they  chose  to  inquire  yesterday.  That  is  their 
business. 


*  *  *  * 


Mr.  McTernan :  If  the  court  please,  the  first  mat- 
ter which  we  would  raise  in  this  proceeding  is  the 
challenge  to  the  grand  jury.  Now,  perhaps  we  can 
save  some  time  here,  your  Honor,  by  incorporating 
the  record  that  was  made  on  October  25th  in  con- 
nection with  the  other  witnesses. 

The  Court:  If  you  desire,  unless  there  is  some 
objection  to  that.  Is  there,  Mr.  Goldschein? 

Mr.  Goldschein:    No,  sir. 

The  Court:  Then  I  will  make  an  order  to  the 
effect  that  all  evidentiary  and  other  matters  and 
things  offered  on  behalf  of  any  of  the  witnesses  in 
connection  Avith  the  previous  [49]  proceedings  and 
objection  to  the  motion  of  the  government  for  an 
order  directing  them  to  answer  the  question  ]^e  and 
are  now  incorporated  in  evidence  and  a  part  of  the 
record  in  this  case  to  the  same  force  and  effect  as  if 
they  were  again  offered  here  in  haec  ver])a. 
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Mr.  McTernan:     Thank  you. 

In  order  that  your  Honor's  reference  be  complete 
may  I  read  the  title  and  number  of  the  cases  there 
involved  ? 

The  Court :   Very  well. 

Mr.  McTernan:  In  re  Ben  Dobbs,  Philip  Bock, 
Delphine  Murphy  Smith,  Frank  Edward  Alexander, 
Miriam  Brooks  Sherman,  Samuel  Harry  Kasino- 
witz, Mrs.  Dorothy  Baskin  Forest,  Mrs.  Charles  Hol- 
lister  Noble  and  Wesley  Bissey,  Nos.  8786-PH  to  and 
including  8795-PH. 

The  Court:    Consolidated. 
*  *  *  *  [50] 

Mr.  McTernan:  Now,  your  Honor,  in  connection 
with  the  claim  of  self-incrimination — and  I  would 
like  the  record  to  specifically  include  certain  matters 
that  were  involved  in  this  other  record  so  there  may 
be  some  repetition  but  I  think  it  is  important  for 
this  record — you  will  recall  that  I  believe  it  was 
defense  Exhibit  A  in  the  Dobbs  record,  to  which 
your  Honor  just  referred,  there  was  a  copy  of  an 
indictment  returned  by  the  grand  jury  for  the  South- 
ern District  of  New  York  charging  12  persons,  Wil- 
liam Z.  Foster,  et  al.,  with  a  conspiracy  to  violate 
the  Smith  Act,  18  USCA,  Section  10,  and  that  wit- 
nesses '  exhibit — whatever  the  proper  designation  was 
— was  a  copy  of  an  indictment  returned  by  the  grand 
jury  for  the  Southern  District  of  New  York  against 
an  individual  defendant — I  think  his  name  was  Wil- 
liam Z.  Foster  but  I  am  not  sure — in  any  event  it 
was  stipulated  that  the  individual  indictments 
against  the  12  persons  were  identical  in  language 
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except  for  the  name  of  the  defendant.  We  would  like 
that  those  exhibits  be  deemed  also  a  part  of  this 
record. 

The  Court:  Everything  that  was  in  the  other 
record. 

Mr.  Goldschein:  And  the  objection  of  the  govern- 
ment to  the  introduction  of  those  also  should  be 
included. 

The  Court:  Very  well.  All  objections,  all  offers, 
all  matters,  things  and  exhibits.  I  do  not  know  of  a 
broader  word  than  "things".   [51] 

Mr.  McTernan:  We  agree  that  "things"  is  meant 
to  be  all-inclusive. 

The  Court:    Everything. 
*  *  *  *  '  [52] 

I  take  it  the  government  Avill  stipulate  that  the 
indictment  has  not  been  dismissed  by  the  govern- 
ment and  is  still  pending? 

Mr.  Goldschein:    Yes. 

The  Court:  Without  waiving  your  objection  as 
to  its  materiality? 

Mr.  Goldschein :    That  is  right. 

The  Court :   Very  well. 

Mr.  McTernan:  At  this  time,  your  Honor,  I  will 
make  a  short  oifer  of  proof  so  that  our  record  will 
be  complete. 

We  offer  to  prove,  if  we  are  given  an  opportunity, 
that  motions  to  dismiss  were  filed  against  both  the 
conspiracy  indictment  and  the  individual  indict- 
ments attacking  the  legal  sufficiency  of  those  indict- 
ments, and  that  those  motions  to  dismiss  have  been 
denied  by  a  judge  of  the  United  States  District  [54] 
Court  for  the  Southern  District  of  New  York. 
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We  further  offer  to  prove  that  the  trial  on  the 
conspiracy  indictment  is  now  set  for  November  15, 
1948. 

Mr.  Goldschein:  We  are  objecting,  may  it  please 
the  court,  as  previously. 

The  Court:    It  is  immaterial.  Objection  sustained. 

*  *  *  * 

Mr.  McTernan:    Yes,  your  Honor. 

Let  us  go  back  to  semantics  for  a  moment,  your 
Honor. 

The  order  which  you  entered  just  before  the  recess 
incorporated  all  matters  and  all  things  dealing  with 
all  objections  [55]  and  all  motions  and  any  other  de- 
fense that  was  raised  to  the  question  involved  in  the 
proceedings  on  October  25th. 

The  Court :    That  is  right. 

Mr.  McTernan:  And  it  was  not  limited  simply 
to  the  grand  jury  challenge. 

The  Court:     That  is  correct. 

*  *  *  *  [56] 

JAMES  M.  CARTER 

called  as  a  witness  by  and  in  behalf  of  the  respond- 
ents, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

The  Clerk:     State  your  name,  sir. 

The  Witness:     James  M.  Carter. 

Direct  Examination 
By  Mr.  McTernan: 

Q.  Are  you  the  United  States  Attorney  for  this 
district,  Mr.  Carter? 

A.     I  am. 

Q.     You  have  been   engaged,   have  you  not,   in 
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presenting  matters  to  the  same  Grand  Jury  in  con- 
nection with  the  proceedings  of  which  Mrs.  Doran 
was  called  as  a  witness? 

A.     Other  matters,  you  say? 

Q.     No.    I  will  reframe  my  question. 

You  have  been  engaged,  have  you  not,  in  pre- 
senting the  matters  to  the  Grand  Jury  in  connection 
with  which  Mrs.  Doran  was  called  as  a  witness? 

A.     I  have. 

Q.  And  you  were  in  the  Grand  Jury  room  when 
Mrs.  Doran  was  called  to  testify,  were  you  not? 

A.     I  was.  [57] 

Q.  Mr.  Carter,  you  have  information,  do  you 
not,  that  Mr.  Ned  Sparks  is  an  official  of  the  Com- 
munist Party? 

Mr.  Goldschein :  We  object  to  that,  may  it  please 
the  Court.  The  Grand  Jury  is  investigating  that 
matter. 

Mr.  Carter:  I  would  like  to  add  to  that  objec- 
tion, objected  to  upon  the  further  ground  that  the 
information  I  may  have  in  my  possession  is  of  a 
confidential  nature  and  as  an  employee  of  the 
government  I  am  not  required  to  disclose  that  in- 
formation publicly. 

^Ir.  Carter :  You  are  asking  me,  as  I  understand 
you — [58]  if  I  may  now  step  out  of  my  role  as  wit- 
ness into  my  role  as  counsel — you  are  asking  me  if 
I  have  information  in  my  capacity  as  United  States 
Attorney  that  Mr.  Ned  Sparks  is  a  member  of  the 
Comnmnist  Party. 
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Mr.  McTernan:  I  did  not  ask  you  in  what  ca- 
pacity you  obtained  the  information,  Mr.  Carter. 

Mr.  Carter:  I  will  answer  your  question  in  my 
private  capacity. 

The  Court:  Just  a  moment.  It  is  difficult  to 
keep  the  record  straight  here. 

Just  from  the  foundation  laid  of  it  by  counsel 
he  asked  you  if  you  were  the  United  States  At- 
torney and  he  is  asking  you  now  in  that  capacity, 
I  take  it. 

Mr.  Carter:  In  that  capacity  we  make  the  ob- 
jection, your  Honor,  that  information  I  have  in 
connection  with  cases  in  my  office  comes  from  vari- 
ous sources,  including  confidential  reports  of  the 
FBI,  including  information  from  people  who  call 
or  write  my  office — a  lot  of  confidential  informa- 
tion. 

The  Court:  I  think  the  objection  is  good.  I  do 
not  think  in  a  proceeding  where  a  Grand  Jury  is 
investigating,  that  is  a  grand  inquisition,  that  the 
prosecutor  can  be  called  down  and  compelled  by 
an  objection  on  the  part  of  a  witness  to  disclose  any 
sources  of  information  that  he  may  have  concerning 
a  subject  matter  which  apparently  is  under  [59] 
investigation. 

Mr.  McTernan:  Your  Honor,  let  me  make  my- 
self clear.  I  don't  want  to  know  the  sources  of  his 
information. 

The  Court:  You  were  just  asking  what  his  in- 
formation was. 

Mr.  McTernan:     I  only  want  an  answer  to  this 
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one  question.  All  I  want  to  know  is  whether  he  has 
information  as  to  the  official  position  of  Ned  Sparks 
in  the  Communist  Party. 

Mr.  Goldschein:  And  that  is  what  we  are  ob- 
jecting to,  your  Honor. 

The  Court:     The  objection  is  sustained. 

*  *     *     * 

Mr.  McTernan:  We  offer  to  establish  through 
this  witness,  your  Honor,  if  permitted  to  ask  a 
question,  that  he  knows  that  Ned  Sparks  is  an 
officer  of  the  Communist  Party,  and  situated  in 
Los  Angeles  [62] 

*  *     *     * 

Mr.  McTernan:  May  I  add  to  that,  and  that  is 
the  reason  why  the  question  was  put  to  Mrs.  Doran 
substantially  ''Do  you  know  Ned  Sparks?" 

Mr.  Goldschein:  We  are  objecting  to  any  offer 
of  proof  on  that  question,  may  it  please  the  Court. 
Mr.  Carter  is  now  a  witness  of  Mr.  McTernan 's  and 
certainly  Mr.  McTernan  can't  impeach  his  own 
witness. 

The  Court:     It  is  immaterial  what  the  District 
Attorney  knows.  The  Grand  Jury  is  inquiring.  The 
offer  of  proof  is  denied.    The  objection  to  it  is  sus- 
tained. 
By  Mr.  McTernan: 

Q.  Mr.  Carter,  you,  in  your  private  capacity, 
have  read  in  the  newspapers  in  Los  Angeles  that 
Ned  Sparks  is  an  [63]  officer  of  the  Communist 
Party,  have  you  not? 
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Mr.  Goldschein:  We  are  objecting  to  that,  may 
it  please  the  Court,  as  being  immaterial. 

The  Court:     Objection  sustained. 

*     *     *     4fr 

Mr.  McTernan:  We  offer  to  prove  through  this 
witness,  your  Honor,  that  he  has  learned  through 
newspaper  reading  that  Ned  Sparks  is  an  officer 
of  the  Communist  Party  and  situated  in  Los  An- 
geles. 

The   Court:     It   is   immaterial   what  he  knows, 
what  he  has  learned,  what  he  has  read,  so  far  as  the 
inquiry  is  concerned.    The  inquiry  is  by  the  Grand 
Jury. 
By  Mr.  McTernan: 

Q.  You  have  information,  do  you  not,  that 
Dorothy  Healey  is  an  officer  of  the  Communist 
Party?  [64] 

Mr.  Goldschein:     Same  objection. 

The  Court:     Same  ruling. 
By  Mr.  McTernan: 

Q.  You  have  information,  have  you  not,  that 
Dorothy  Healey  is  an  officer  of  the  Communist 
Party  and  is  situated  in  Los  Angeles'? 

Mr.  Goldschein:     Same  objection. 

The  Court:     Same  ruling. 

Mr.  McTernan:  We  offer  to  prove  through  the 
testimony  of  this  witness,  if  we  are  permitted  to 
ask  the  questions,  that  this  witness  has  information 
that  Dorothy  Healey  is  an  officer  in  the  Communist 
Party  which  is  situated  in  Los  Angeles.  That  is 
the  reason  why  the  question  ' '  Do  you  know  Dorothy 
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Healey"  was  propounded  to  the  witness  Mrs.  Doran 

before  the  Grand  Jury. 

Mr.  Goldschein:     Same  objection. 

The  Court:     Same  ruling. 
By  Mr.  McTernan: 

Q.  Now,  Mr.  Carter,  you  have  read  in  the  news- 
papers in  Los  Angeles  that  Dorothy  Healey  is  an 
officer  of  the  Communist  Party,  have  you  not? 

Mr.  Goldschein:  Objected  to  as  immaterial  and 
incompetent. 

The  Court:     Objection  sustained. 

Mr.  McTernan:  We  now  offer  to  prove,  your 
Honor,  if  permitted  [65]  to  ask — I  will  withdraw 
that  and  ask  another  question. 

Q.  You  know  from  sources  completely  uncon- 
nected with  your  capacity  in  the  Department  of 
Justice,  do  you  not,  that  Dorothy  Healey  is  an  offi- 
cer of  the  Communist  Party? 

Mr.  Goldschein:  I  object  to  that  question  on  the 
same  grounds. 

The  Court:  Same  ruling;  objection  sustained. 
It  is  immaterial  what  he  knows,  whether  he  knows 
it  i^rivately  or  officially  or  in  any  other  way. 

Mr.  McTernan:  I  want  to  establish  if  I  can 
through  this  witness  that  Dorothy  Healey  is  an 
officer  of  the  Communist  Party,  and  I  want  to 
establish  that  in  connection  with  the  fear  of  incrim- 
ination by  Mrs.  Doran. 

The  Court:  It  is  immaterial  what  this  witness 
knows.     The  inquiry  is  by  the  Grand  Jury. 

Mr.  McTernan:     I  can  prove  that  fact  through 
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any  witness  I  choose  to  call,  if  your  Honor  please, 
and  this  is  a  witness  I  choose  to  call.  I  am  not  ask- 
ing him  anything  now  about  his  official  knowledge. 

The  Court :     The  objection  is  sustained. 

Mr.  McTernan:  We  offer  to  prove  through  this 
witness,  if  we  are  permitted  to  ask  the  question, 
that  Dorothy  Healey  is  an  officer  of  the  Commu- 
nist Party,  that  she  is  situated  in  Los  Angeles,  and 
we  offer  to  prove  this  in  connection  with  [66]  the 
witness'  claim  of  the  privilege  against  self-incrimi- 
nation with  respect  to  the  following  questions  which 
were  put  to  her  before  the  Grand  Jury  on  Novem- 
ber 3,  1948 — and  I  am  reading  from  my  notes;  I 
will  give  them  as  correctly  as  I  can — do  you  know 
Dorothy  Healey?  Do  you  know  her  business  or 
home  address?  Do  you  know  her  occupation?  Do 
you  know  where  she  can  be  located?  Is  she  mar- 
ried? What  is  her  husband's  name?  Do  you  know 
the  occupation  of  her  husband?  If  you  do  know  it, 
what  is  it? 

That  completes  my  offer,  your  Honor. 

Mr.  Goldschein:  I  object  to  all  those  questions  as 
being  immaterial  and  incompetent. 

The  Court:     Objection  sustained. 

*     *     *     * 

By  Mr.  McTernan: 

Q.  Is  Ned  Sparks  an  officer  of  the  Commu- 
nist Party? 

Mr.  Goldschein:  We  are  objecting  to  that,  may 
it  please  the  Court.  That  has  been  gone  over  and 
over  again. 
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The  Court:  What  is  the  ground  of  your  objec- 
tion? 

Mr.  Goldschein:  This  is  a  matter  under  investi- 
gation by  [67]  Grand  Jury.  He  tried  to  develop 
that.    It  is  immaterial  what  Mr.  Carter  knows. 

Mr.  Carter:  Let  me  make  the  objection  broader. 
Also  upon  the  ground  that  as  an  official  of  the  De- 
partment of  Justice,  information  that  I  have  is 
privileged  and  when  Mr.  Goldschein  in  the  past  has 
stated  "same  objection"  I  think  the  record  should 
show  that  that  means  the  various  objections  we 
made,  including  the  objection  to  divulging  informa- 
tion I  may  have  as  an  officer  of  the  Department  of 
Justice. 

The  Court:     The  objection  is  sustained. 
By  Mr.  McTernan: 

Q.  Mr.  Carter,  when  I  ask  you  this  question  I 
am  not  asking  you  for  any  information  which  you 
may  have  as  the  result  of  your  position  with  the 
Department  of  Justice.  Is  Ned  Sparks  an  official 
of  the  Communist  Party? 

Mr.  Goldschein:  May  it  please  the  Court,  we 
have  gone  over  that  before. 

The  Court:  It  has  just  been  asked  and  an- 
swered. 

Mr.  McTernan:  I  didn't  know  the  ground  of 
your  Honor's  ruling. 

The  Court:     All  the  grounds  that  were  assigned 
in  addition  to  the  ground  that  it  was  immaterial. 
*     *     *     *  [68] 
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The  Court:  Yes,  that  is  right.  Do  you  know 
Ned  Sparks? 

Except  for  the  one  question,  do  you  have  any 
occupation  other  than  that,  all  these  are  '^do  you 
know." 

Now  as  I  tried  to  make  plain  the  other  day  in 
the  various  hearings  that  we  have  had,  I  cannot  see 
how  a  person  can  be  incriminated  by  knowing  Doro- 
thy Healey,  Ned  Sparks,  Dorothy  Healey's  home 
address,  business  address,  occupation,  located  where, 
married,  husband's  name  or  occupation,  and  so 
forth.  In  other  words,  I  thought  I  made  it  clear 
that  my  position  on  it  is  that  it  is  not  a  crime  to 
know. 

Mr.  McTernan:  Perhaps  I  haven't  sufficiently 
stated  our  position,  your  Honor,  and  I  might  be 
able  to  assist  the  court  if  I  made  a  restatement  at 
this  time. 

The  Court :  You  may  restate  it  but  I  think  it  has 
been  stated  quite  a  few  times  and  I  think  that  I 
understand  it. 

Mr.  McTernan:  If  you  will  permit  me  to  take 
just  a  moment  so  there  won't  be  any  misunder- 
standing. 

The  Court:     Very  well. 

Mr.  McTernan :  We  are  trying  to  prove  through 
this  witness  that  Ned  Sparks  and  Dorothy  Healey 
are  officials  of  the  Communist  Party  here  in  Los 
Angeles.  It  is  our  position  that  if  the  answer  of 
this  Avitness  might  show  that  she  knows  Ned  Sparks, 
that  she  knows  Dorothy  Healey,  or  that  she  knows 
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(Testimony  of  James  M.  Carter.) 
these  details  about  Dorothy  Healey's  private  life, 
which  could  be  a  link  in  tying  her  in  with  the 
Communist  Party  because  this  witness  wouldn't 
know,  one  way  in  which  this  witness  might  know 
these  people  and  know  these  details  about  them,  is 
the  fact  that  she  is  a  member  of  the  Communist 
Party,  and  then  if  she  gave  this  answer  this  would 
be  a  link  to  tie  her  in  with  the  Communist  Party, 
and  because  they  indict  people  now  because  they 
are  members  of  the  Communist  Party  she  [70] 
would  be  subject  to  prosecution  under  Section  10  of 
the  Smith  Act.  I  am  not  sure  if  it  is  Section  10, 
but  it  is  the  Smith  Act,  18  USCA  Section  10. 

So  as  part  of  our  defense,  if  it  may  be  called 
that,  to  this  motion  we  are  seeking  to  show  that 
these  two  people  are  officials  of  the  Communist 
Party  as  a  foundation  stone,  as  it  were,  to  proving 
the  rest  of  our  defense,  which  I  have  just  spelled 
out  to  you. 

The  Court:  That  was  the  position  which  I 
understood  you  had  taken  before  and  have  consist- 
ently taken  since  the  proceedings  on  the  various 
witnesses  began. 

Mr.  McTernan:     Yes. 

The  Court:  And  I  had  so  understood  it,  and  I 
had  that  understanding  of  it  in  making  my  rulings 
that  it  is  immaterial. 

I      *       *       *       *        rrj-t  -| 

Your   Honor,   before   proceeding  with   the   next 

I    step  we  are  going  to  ask  that  the  witness  be  per- 

I    mitted  to  make  a  statement  to  your  Honor  under 
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the  same  conditions  and  terms  as  such  statements 
were  previously  made.  I  understand  your  Honor 
will  entertain  that  kind  of  a  statement. 

The  Court:     Yes,  if  the  witness  desires  it. 

Mr.  Margolis:  Before  proceeding  to  that,  how- 
ever, your  Honor,  we  have  some  other  matters  to 

offer. 
*  ■»  *  * 

Mr.  Goldschein:  We  will  agree,  may  it  please 
you  Honor,  that  these  are  newspaper  clippings, 
that  is  all. 

Mr.  Margolis :  On  the  dates  that  they  purport  to 
bear? 

Mr.  Goldschein:     As  to  the  dates. 

However,  Ave  do  not  agree  as  to  their  material- 
ity. We  insist,  may  it  please  the  Court,  that  they 
are  immaterial  in  this  case,  that  there  is  no  showing 
here  that  the  witness  has  anything  to  fear  from 
the  stories  that  appear  in  the  newspapers. 

The  Court:  He  has  not  offered  them  yet.  In 
other  words,  what  the  government  has  done  is 
waived  foundation. 

Mr.  Goldschein:     That  is  right. 

Mr.  Margolis:  Your  Honor  please,  as  the  wit- 
ness' exhibit  next  in  order  we  would  like  to  offer 
this  clipping. 

The  Court:  That  will  be  Exhibit  1.  These  are 
separate  proceedings. 

Mr.  Margolis:  I  see.  Then  the  incorporation  of 
others  by  reference  doesn't  give  those  exhibit  num- 
bers the  same  exhibit  numbers  here,  I  guess.  That 
is  the  only  question  I  had  in  mind. 
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The  Court:     How  many  exhibits  have  we  had? 

The  Clerk:     A  and  B.  [74] 

Mr.  Margolis:  My  thought  was  we  should  re- 
serve A  and  B  for  the  others,  if  that  is  all  there 
were.    This  would  be  C  then. 

The  Court:     This  will  be  C. 

Mr.  Margolis:  I  would  like  to  offer  this  then  as 
the  witness'  Exhibit  C,  your  Honor,  a  portion  of  a 
page  of  the  Los  Angeles  Examiner  for  July  21, 
3948,  and  particularly  that  portion  of  it  which 
appears  at  the  left-hand  side  of  the  front  page  with 
the  heading,  ''Seven  Arrests;  Charge  Plot  Against 
Government,"  which  is  a  double  column  and  con- 
tinues to  the  bottom  of  the  page  with  the  notation 
''(Continued  on  Page  2,  Column  6),''  and  which 
goes  over  on  the  back  side  of  the  same  page,  which 
is  page  2,  to  column  6  and  continues  on  into  column 
7,  and  particular  to  that  portion  of  the  article  read- 
ing as  follows — before  reading  it  I  might  state  what 
the  article  is  generally  about  because  otherwise  it 
would  have  no  meaning. 

The  article  refers  to  the  arrest  of  and  the  in- 
dictment against  what  the  newspaper  article  refers 
to  as  the  "ranking  leaders  of  the  (Communist) 
Party,"  and  in  what  the  newspaper  says  is  "in  the 
greatest  crackdown  on  Communists  in  the  na- 
tion's history." 

Mr.  Goldschein:     Excuse  me. 

May  it  please  the  Court,  I  think  it  would  take 
less  time,  and  since  time  is  important  here,  if  the 
Court  would  read  it  and  let  them  be  made  an  ex- 
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hibit  and  filed  as  an  exhibit  in  the  [75]  record.    It 
will  take  less  time. 

Mr.  Margolis :  I  ask  leave  to  present  the  matter 
in  this  fashion  because  it  is  a  long  article  and  I 
want  to  indicate  the  part  which  I  think  is  most 
material  and  the  reasons  for  its  materiality. 

We  are  particularly  interested  in  the  portion  on 
page  2  reading  as  follows — 

The  Court:  Counsel,  I  think  you  should  make 
your  offer  and  if  government  counsel  has  any  ob- 
jection then  he  can  state  it.  But  what  you  are  doing 
is  reading  it  into  the  record. 

Mr.  Margolis:  I  am  particularly  offering  this 
particular  language,  your  Honor,  and  an  offer  is 
often  made  by  being  read  into  the  record.  I  want 
the  particular  language  indicated  and  directed  to 
your  Honor's  attention.  It  is  only  two  paragraphs 
long.    I  could  have  read  it  three  times  by  now. 

The  Court:    So  could  I. 

Mr.  Margolis:  But  the  point  is,  it  is  a  part  of  a 
much  larger  article.     That  portion  reads: 

''Local  Federal  attorneys  indicate  that  the  indict- 
ment and  arrest  of  Foster  may  be  the  forerunner 
of  a  possible  nation  wide  roundup  of  all  American 
Communist  Party  members,  or  persons  known  to  be 
be  associated  in  Communist  acti^dties. 

"Conviction  under  the  Smith  Act  carries  with 
it  maximum  punishment  of  10  years  in  prison  and 
a  [76]  fine  of  $10,000  on  each  count." 

I  offer  this  as  indicated,  your  Honor. 


I' 
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The  Clerk:     Exhibit  C. 

(The  document  referred  to  was  marked  Re- 
spondents' Exhibit  C  for  identification.) 

The  Court :     You  offer  it  in  evidence  ? 

Mr.  Margolis:     I  offer  it  in  evidence. 

Mr.  Goldschein:  We  are  objecting  to  it,  may  it 
please  the  Court,  as  being  immaterial  and  incompe- 
tent in  these  proceedings.     It  is  hearsay. 

Mr.  Margolis:  Your  Honor,  I  was  wondering 
which  counsel  was  handling  the  matter. 

Mr.  Goldschein:  You  are:  I  will  let  you  finish. 
Go  right  ahead. 

Mr.  Margolis :     Go  ahead,  counsel. 

Mr.  Goldschein :  We  are  objecting,  may  it  please 
the  Court,  firstly  as  a  basis  before  that  would  be- 
come competent  the  defendant  would  have  to  admit 
or  show  some  evidence  that  their  client  advocated 
the  overthrow  of  the  government  by  force,  and 
therefore  has  some  fear  of  giving  some  evidence 
that  would  tend  to  incriminate  her  for  that  offense. 

Mr.  Margolis:  I  think  that  argument  requires 
no  answer. 

The  Court:  It  states  ''local  Federal  attorneys,'^ 
and  this  is  dated  "New  York,  July  21." 

Mr.  Margolis:     Yes,  your  Honor. 

The  Court :     The  item  is  dated  New  York. 
*  *  *  * 


Mr.   Margolis:     This   is   offered   upon   the   basis 
that  these  newspaper  articles  of  the  Los  Angeles  Ex- 
,  aminer — I  need  hardly  tell  your  Honor  that  the 
Los  Angeles  Examiner  has  wide  circulation — and 
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that  this  is  a  basis  indicating  the  fear  which  led  to 
the  invoking  of  the  privilege  against  self-incrimi- 
nation, just  as  an  article  was  used  in  the  Weisman 
case  to  the  same  effect. 

The  Court:  What  is  the  basis  of  your  objection? 
Had  you  stated  it? 

Mr.  Groldschein:  May  it  please  the  Court,  my 
objection  is  that  there  is  nothing  before  this  Court 
upon  which  this  Court  can  take  judicial  notice  that 
this  woman  actually  has  a  fear  of  being  involved 
under  the  Smith  Act.  [78] 

The  Court:  That  it  is  immaterial  to  prove 
what  ? 

Mr.  Goldschein:  It  is  immaterial  to  prove  that 
fact,  that  that  story  has  absolutely  no  connection 
with  the  investigation  at  bar,  and  it  proves  nothing 
in  the  case. 

Mr.  Margolis:  It  proves  that  such  a  fear  might 
reasonably  exist,  your  Honor.  That  is  why  we  offer 
it,  that  a  reasonable  person,  in  view  of  that  sort 
of  an  article,  in  view  of  the  fact  that  this  is  the 
greatest  roundup  of  Communists  in  the  history  of 
the  United  States,  the  assertion  that  this  is  the  be- 
gining  of  rounding  up  all  of  the  Communists,  that 
everybody  who  is  a  member  or  associated  with  the 
Communist  Party  is  threatened  by  it,  this  I  say 
could  place  a  person  in  reasonable  fear. 

Mv.  Carter:  We  object  on  the  further  ground 
that  there  is  no  showing  in  the  record  that  Ned 
Sparks  or  Dorothy  Healey  are  members  of  the 
Communist  Party. 
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The  Court:  It  is  immaterial.  The  objection  is 
sustained.    It  will  be  marked  for  identification. 

*       *       *       *       [701 

The  Court:  They  have  waived  the  foundation. 
It  is  just  on  the  ground  it  is  immaterial. 

Mr.  Margolis:     Yes,  I  understand. 

I  now  offer  a  portion  of  the  Los  Angeles  Ex- 
aminer dated  Friday,  September  17,  1948,  being  a 
part  of  a  column  entitled  "Washington  Scene,"  by 
George  Dixon,  appearing  on  page  23,  in  which  the 
statement  is  made  that  "The  Department  of  Justice 
will  seek  indictments  against  well-known  Commu- 
nists in  key  cities  all  over  the  country.  The  De- 
partment of  Justice  will  go  before  Grand  Juries 
with  evidence  gathered  by  its  own  agents." 

Then  it  goes  on  to  say  the  purpose  of  the  investi- 
gation, that  "It  is  designed  to  overplay  and  over- 
shadow any  cracks  Dewey  might  make  on  Adminis- 
tration laxity  in  prosecuting  enemies  of  the  coun- 
try." 

We  say  this  is  how  this  investigation  was  started. 
This  is  the  motivation  and  it  is  continuing  as  a 
result  of  that  initial  political  motivating  power. 

We  offer  this  for  the  same  reasons  heretofore 
stated  as  the  witnesses'  Exhibit  D. 

(The   article   referred   to   was   marked   Re- 
spondent's Exhibit  D  for  identification.) 

Mr.  Carter:  We  object  to  the  admission  of  the 
exhibit  in  evidence,  and  as  part  of  my  objection  I 
want  for  the  record  to  straighten  one  thing  out.  [80] 

In  our  motion  to  require  this  witness  to  answer 
we  desire  to  be  limited  by  the  Court  to  those  ques- 
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tions  starting  with  her  knowledge  of  Dorothy 
Healey,  eliminating  the  first  two  questions,  elimi- 
nating the  question,  Do  you  know  the  officers  of  the 
Communist  Party,  eliminating  the  question,  Do  you 
know  the  party  organization,  and  eliminating  those 
questions  for  the  reason  that  those  questions  are 
the  identical  questions  involved  in  the  matter  before 
the  Court,  and  those  questions  were  asked  of  this 
witness  before  the  proceeding  before  Judge  Denman 
and  it  just  happens  that  the  witness  is  now  brought 
before  the  Court. 

The  government's  motion  to  require  this  witness 
to  answer  will  concern  itself  with  those  questions 
that  were  asked  in  that  part  of  the  transcript  where 
the  question  occurred  after  the  proceedings  before 
the  Circuit  beginning  with  the  question — 

The  Court:     Do  you  know  Ned  Sparks? 

Mr.  Carter:    Yes,  do  you  know  Ned  Sparks. 

Then  with  that  correction  of  our  position  in  the 
record  we  object  upon  the  ground  that  this  docu- 
ment is  immaterial,  not  the  best  evidence,  hearsay, 
does  not  tend  to  prove  or  disprove  any  of  the 
issues  in  this  case. 

The    Court:     Objection    sustained.    It    will    be 
marked  for  identification. 
*     *     *     *     [81] 

I  oifer  an  article,  portion  of  an  article,  appear- 
ing in  the  Los  Angeles  Times  dated  Tuesday  morn- 
ing, October  26,  1948.  On  the  first  page  thereof  the 
article  is  entitled  ''U.  S.  Court  Acts  When  They 
Spurn  Questions  Before  Grand  Jury,"  and  the 
main  heading  being:  ''Ten  witnesses  before  an  ex- 
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traordinary  session  of  the  Federal  Grand  Jury  were 
jailed  for  contempt  of  Court  last  night  after  they 
refused  to  answer  questions     *     *     *" 

In  this  article  we  direct  your  Honor's  attention 
particularly  to  the  following  portions  which  are 
very  brief.  The  word  that  is  used  is  "Carter,"  and 
it  is  evident  from  previous  parts  of  the  article 
that  it  refers  to  United  States  District  Attorney 
Carter. 

Mr.  Goldschein:  We  are  objecting  to  a  descrip- 
tion by  counsel.  We  think  he  ought  to  read  it  as  it 
is  or  let  the  Court  see  it. 

Mr.  Margolis:     Very  well. 

"Carter  yesterday  called  the  Grand  Jury  into 
extraordinary  session  to  consider  charges  of  Com- 
munistic sympathy." 

Another  portion  of  the  article: 

"U.  S.  Attorney  Carter  refused  to  comment  on 
the  exact  nature  of  the  inquiry  and  said  merely  [83] 
that  'a  number  of  witnesses  have  been  subpoenaed 
to  testify  regarding  an  investigation  begun  several 
months  ago.  The  Grand  Jury  inquiry  may  continue 
for  some  time.' 

"He  explained  that  'unless  happenings  occur 
in  open  Court  in  connection  with  the  Grand  Jury 
proceedings,  no  further  information  can  be  sup- 
plied in  view  of  rule  of  secrecy  applied  to  the  Grand 
Jury's  activities.' 

"From  other  sources  it  was  learned  that  the  cur- 
rent inquiry  resulted  in  part  from  refusals  of  vari- 
ous  persons   to   answer   questions   of   FBI   opera- 
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tives  conducting  a  routine  loyalty  check  of  U.  S. 
employees  and  others." 

We  offer  this,  if  your  Honor  please,  the  entire 
article  including  the  parts  which  I  have  read,  as 
witness'  Exhibit  E. 

(The   article   referred   to   was   marked  Re- 
spondents' Exhibit  E  for  identification.) 

Mr.  Carter:  It  is  objected  to  on  the  same 
grounds  heretofore  stated,  and  upon  the  further 
ground  that  I  didn't  state  in  the  last  offer,  that 
there  is  no  showing  in  the  record  that  Dorothy 
Healey  is  a  Communist  or  that  Dorothy  Healey 
advocates  the  overthrow  of  the  government  by 
force,  on  the  ground  that  the  exhibit  is  immaterial, 
not  the  best  evidence,  [84]  and  it  is  hearsay. 

The   Court:     Objection  sustained. 

Mr.  Margolis :  I  now  offer,  if  your  Honor  please, 
an  article  appearing  on  the  first  page  of  the  Los  An- 
geles Examiner  for  Wednesday,  October  27,  1948, 
the  column  being  the  fifth  column  over,  reading: 
*' Officials  Plan  'All-out'  Red  Inquiry  Here,"  and 
referring  also  to  the  same  investigation,  and  reading 
in  part  as  follows: 

'' Communist  groups  and  activities  in  Southern 
Calif oria  are  scheduled  to  undergo  a  'top-to-bottom' 
investigation  by  a  special  Federal  Grand  Jury  here. 

"This  was  indicated  by  high  government  officials 
yesterday,  after  ten  witnesses  were  committed  to 
jail  for  refusing  to  answer  Orand  Jury  questions. 

"  'This  is  only  the  opening  gun  in  the  govern- 
ment's inquiry  into  subversive  and  disloyal  groups,' 
United  States  Attorney  James  M.  Carter  declared." 
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I  offer  this,  if  your  Honor  please,  for  the  same 
reasons. 

Mr.  Goldschein:     What  is  the  date  of  that? 

Mr.  Margolis:     October  27,  1948. 
Mr.  Carter:     Objected  to  on  the  grounds  hereto- 
fore stated  to  the  last  exhibit.  [85] 
The  Clerk:     Exhibit  F. 
The  Court:     Same  ruling. 

(The  document  referred  to  was  marked  Re- 
spondents' Exhibit  F  for  identification.) 

Mr.  Margolis:  Next,  your  Honor,  I  offer  the 
Los  Angeles  Times,  front  page,  Wednesday  morn- 
ing, October  27,  1948,  and  the  article  appearing  on 
that  page  is  headed :  ' '  Silent  Witnesses  May  Get  18 
Months,"  and  particularly  that  portion  of  the 
article  reading  as  follows: 

"Both  Carter  and  Goldschein  said  that  in  the 
event  the  inquiry  turns  up  evidence  of  communistic 
activities  other  than  among  Federal  employees  they 
will  investigate  any  such  cases  and  prosecute  if 
sufficient  evidence  is  imcovered." 

We  offer  that  as  the  witnesses'  exhibit  next  in 
order. 

The  Clerk:     G. 

Mr.  Carter:  Objected  to  upon  the  grounds  here- 
tofore stated. 

(The   article   referred   to   was   marked   Re- 
.^pondents'  Exhibit  G  for  identification.) 
*     *     *     *     [86] 

Ml'.  Goldschein :  Yes,  may  it  please  the  court, 
but  before  we  go  into  that,  before  we  leave  this  mat- 
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ter,  we  respectfully  ask  the  court  to  give  the  witness 
an  opportunity,  at  their  request,  to  be  heard  by  the 
court  so  that  the  court  can  determine  whether  or 
not  the  witness  can  disclose  to  the  court  or  tell 
the  court  how  the  answer  to  that  question  would 
tend  to  incriminate  her  for  the  violation  of  a  Fed- 
eral offense  so  that  the  court  can  determine  that 
question. 

The  Court:  That  was  the  request  just  made  by 
Mr.  Margolis. 

Mr.  Goldschein :  Excuse  me.  I  am  sorry.  I  didn't 
understand  that. 

Mr.  Margolis:  We  are  willing  to  have  the  wit- 
ness make  that  kind  of  a  statement. 

The  Court :     Do  you  request  it  ? 

Mr.  Margolis:  The  witness  is  willing  to  make 
that  statement. 

The  Court:     Do  you  request  the  opportunity? 

Mrs.  Doran:    Yes. 
*  *  ^  * 

STATEMENT  OP  WITNESS  LILLIAN 
ADELE  DORAN 

(The  following  proceedings  were  had  in  cham- 
bers, as  follows) : 

The  Court:  Let  the  record  show  that  there  is 
present  the  witness,  Mrs.  Doran,  the  reporter,  Mr. 
Wahlberg,  the  Clerk,  Mr.  Horn,  and  the  bailiff, 
Mr.  Brand. 

Mrs.  Doran,  you  heard  the  statement  of  your 
counsel  that  you  desire  an  opportunity  to  make  a 
statement  to  me  in  chambers? 

Mrs.  Doran:     Yes. 
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The  Court :  I  am  extending  you  that  opportunity 
now  with  the  order  that  these  proceedings  shall  be 
private  and  confidential  unless  and  until  you  or 
your  counsel  indicate  otherwise. 

Now  if  there  is  some  statement  you  wish  to  make 
to  me  which  you  think  might  shed  some  light  on 
the  question  of  whether  or  not  the  questions  pend- 
ing will  incriminate  you,  will  you  do  so? 

Mrs.  Doran:     Thank  you. 

First  of  all,  I  would  like  to  say  that  I  do  have 
these  notes  here  in  order  refresh  my  memory.  Is 
that  all  right? 

The  Court:  Those  are  notes  that  you  have  writ- 
ten? 

Mrs.  Doran:  I  have  written  them  myself,  in  my 
own  handwriting.  [91] 

The  Court:     Yes. 

Mrs.  Doran:  And  these  notes  proceed  to  say 
that  I  have  read  in  the  papers  articles  before  I  ap- 
peared at  the  Grand  Jury  and  they  were  spread  all 
over  the  papers  about  so-called  ''Red"  hearings 
and  about  the  New  York  indictments  and  the  12 
Communist  leaders  and  about  the  Attorney  Gen- 
eral's findings  that  the  Communist  Party  advocated 
force  and  violence,  and  there  have  been  in  the  pa- 
pers certain  deportation  cases  based  solely  on  this 
ground,  that  these  people  were  subversive  or  Com- 
munists, and  that  the  Attorney  General  was  plan- 
ning to  bring  several  indictments  in  Los  Angeles. 

Therefore  I  refused  to  answer  those  questions 
when  I  was  called  before  the  Grand  Jury  because 
of  the  fear  that  my  answers  might  tend  to  connect 
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me  with  and  be  a  part  of  a  chain  of  evidence  tend- 
ing to  establish  that  I  am  a  member  of  the  Com- 
munist Party,  and  that  therefore  I  might  be  in- 
dicted as  a  follow-up  of  such  procedure. 

The  Court :  Now  you  mentioned  something  there 
about  deportation.  Is  there  some  peculiar  relation- 
ship you  have  in  connection  with  that?  I  mean  to 
say,  you  are  native-bom? 

Mrs.  Doran:     Yes,  I  am  native-born. 

The  Court :  In  other  words,  there  is  no  question 
of  you  being  a  citizen  of  any  other  country? 

Mrs.  Doran:     No,  no.   [92] 

The  Court:  So  you  do  not  have  any  fear  that 
you  would  be  deported? 

Mrs.  Doran:     No. 

The  Court:     I  see. 

Mrs.  Doran:  Not  on  any  grounds  that  I  am  not 
a  citizen. 

The  Court:  I  understand.  Not  on  any  grounds 
in  connection  with  this? 

Mrs.  Doran:     No. 

The  Court:  Your  fear  of  being  deported,  if  you 
have  any  at  all,  does  not  arise  from  this? 

Mrs.  Doran:     No. 

The  Court:  Do  you  have  some  other  statements 
to  make? 

Mrs.  Doran:     No. 

The  Court :  There  may  be  some  reason  which  is 
in  your  mind  and  which  you  do  not  want  to  tell 
your  lawyers  about? 

Mrs.  Doran:     No. 

The  Court :     Frequently  people  find  themselves  in 
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that  position.  But  you  do  not  have  any  other  state- 
ment to  make? 

Mrs.  Doran:     No. 

The  Court:     Very  well.     We  will  return  to  the 

court  room.  [92] 
*  *  *  * 

I  have  talked  with  the  witness  in  chambers  and 
she  has  made  a  statement,  but  from  her  statement  no 
additional  facts  or  reasons  appear  other  than  that 
indicated  by  counsel  which  might  show  or  tend  to 
show  that  answering  the  questions  indicated  by  gov- 
ernment counsel  would  incriminate  or  tend  to  in- 
criminate her. 

For  that  reason  the  order  of  the  Court  will  be 
that  the  witness  is  ordered  and  directed  to  answer 
the  following  questions — and  in  that  connection  I 
would  like  also  to  observe  that  Government's  Ex- 
hibit 1,  the  Transcript  of  the  Testimony  before  the 
Grand  Jury,  is  entitled  ''In  the  Matter  of:  Loyalty 
of  Government  Employees."    The  questions  are: 

Do  you  know  Ned  Sparks'? 

Do  you  have  any  occupation  other  than  that? 
(She  having  previously  indicated  that  she  was  a 
housewife.) 

The  next  questions:  Do  you  know  Dorothy 
Healey? 

Do  you  know  her  business  or  home  address? 

Do  you  know  her  occupation? 

Do  you  know  where  she  can  be  located? 

Do  you  know  whether  Dorothy  Healey  is  mar- 
ried? 

Do  you  know  her  husband's  name? 
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Do  you  know  what  his  (her  husband's)  occupa- 
tion is? 

And  the  tenth  question:  If  you  do  know  it,  will 
you  tell  us  what  his  occupation  is? 

Mrs.  Doran,  you  understand  the  order  of  the 
Court,  do  [93]  you? 

Mrs.  Doran:     Yes. 

*     *     *     *     r941 

FRANCES  L.  DUFFY 

called  as  a  witness  by  and  in  behalf  of  the  govern- 
ment, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

The  Clerk:  Will  you  state  your  name  for  the 
record. 

The  Witness :     Frances  L.  Duffy. 

Mr.  Goldschein:     This  is  relative  to  Philip  Bock. 

The  Clerk:     No.  8827-PH. 

The  Court :  This  is  a  new  proceeding,  Mr.  Clerk, 
against  these  same  parties. 

The  Clerk:     Yes.  We  have  given  it  a  number. 

Mr.  Goldschein:     I  was  looking  for  Mr.  Bock. 

Mr.  Bock:     Here. 

The  Court:     Mr.  Bock  is  here. 

Direct  Examination 
By  Mr.  Goldschein: 

Q.    You  are  Miss  Frances  L.  Duffy? 

A.     Yes,  sir. 

Q.  On  November  3,  1948,  were  you  the  official 
court  reporter  who  took  the  testimony  in  the  Grand 
Jury  room?  [98] 
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A.    I  was. 

Q.  Were  you  present  when  Philip  Bock  testi- 
fied? A.     I  was. 

Q.  Did  you  take  down  in  shorthand  the  questions 
asked  him  and  the  answers  he  gave? 

A.     Yes,  sir. 

Q.     Will  you  please  read  the  questions  asked  and 

the  answers  he  gave. 
*  *  *  * 

The  Witness:  "Mr.  Goldschein:  Mr.  Philip 
Bock,  recalled. 

"Mr.  Bock,  I  believe  we  advised  you  before,  when 
you  were  here  before,  that  we  are  not  [99]  investi- 
gating you.  We  want  you  to  know  now  that  we  are 
making  an  investigation  with  reference  to  Federal 
employees  who  have  made  a  false  statement  to  a 
Federal  agency  with  reference  to  their  affiliations 
with  certain  organizations,  clubs  or  groups  of  peo- 
ple. 
"By  Mr.  Goldschein: 

"Q.  Now,  you  are  not  employed  by  the  Federal 
government,  are  you? 

"A.  No,  I  am  not  employed  by  the  Federal  gov- 
ernment. 

"Q.     Sir?  A.     I  am  not. 

"Q.  Have  you  ever  been  employed  by  the  Fed- 
eral government? 

"A.  I  have  just  been  released  from  ten  days  in 
jail.  I  got  out  of  there  three  minutes  ago.  I  haven't 
had  a  chance  to  consult  with  my  attorney.  I  know 
that  every  statement  I  make  here  is  im])ortant,  and 
might  or  might  not  incriminate  me  and,  before  I 
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let  myself  in  for  a  line  of  questioning,  I  would  like 

to  consult  with  my  attorney. 

''Q.  Now,  do  you  think  that  answering  the  ques- 
tion of  whether  or  not  you  have  ever  been  employed 
by  the  Federal  government  can  in  any  way  affect 
you,  if  you  have  not  been  employed  by  the  govern- 
ment 1 

''A.  I  feel  that  I  have  been  persecuted,  and  I 
would  like  to  speak  to  my  attorney 

'^Q.  We  are  not  interested  in  your  views,  Mr. 
Bock.  We  want  to  know  whether  you  will  answer 
the  question. 

*'A.  I  was  employed  by  the  Federal  government. 
I  was  a  first  lieutenant  in  the  United  States  Air 
Force. 

*'Q.     Answer  the  question. 

*'A.     I  flew  50  missions  in  Italy.  I  won 

'^Q.     Just  a  minute;  just  a  minute. 


a 


A.     a  Flying  Cross.  I  won  five  clusters- 


''Q.    Wait.  We  asked  you  a  question.  Answer  the 
question. 

''A.     You  asked  if  I  was  employed  by  the  Federal 
government. 

**Q.     The  answer  is  'yes'  or  'no.' 

"A.    Yes. 

''Q.     Did  you  ever  hold  any  civilian  employment 
with  the  Federal  government? 

"A.     May  I  have  permission  to  consult  with  my 
attorney  ? 

"Mr.  Goldschien:     Yes,  you  may.  [101] 
The  Witness:     May  I  consult  with  him  now'? 


iii 
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"Mr.  Goldschein :  Yes,  you  may  consult  with  him 
now.  We  will  recess  you  two  minutes  so  you  can 
consult  with  him,  and  come  back." 

The  witness  later  returned  to  the  hearing  room. 

"By  Mr.  Goldschein: 

"Q.     Mr.  Bock,  did  you  talk  to  your  attorney? 

"A.    Yes. 

"Q.  All  right.  Now,  Mr.  Bock,  to  the  best  of 
your  recollection,  are  you  personally  acquainted  with 
any  employees  of  the  Federal  government"? 

"A.  To  the  best  of  my  recollection,  I  am  not 
acquainted  with  any  employees  of  the  Federal  gov- 
ernment. 

"Q.     Do  you  know  Dorothy  Healey? 

"A.  I  refuse  to  answer  that  question  on  the 
grounds  that  it  might  tend  to  incriminate  me. 

"Q.     Do  you  know  her  business  or  home  address? 

"A.  I  refuse  to  answer  that  question  on  the 
grounds  it  might  tend  to  incriminate  me. 

"Q.     Do  you  know  her  occupation? 

"A.  I  refuse  to  answer  that  question  on  the 
grounds  it  might  tend  to  incriminate  me,  and  any 
other  questions  about  her. 

"Q.     Do  you  know  where  she  can  be  located? 

"A.     No. 

"Q.  Do  you  know  whether  Dorothy  Healey  is 
married  ? 

"A.     I   refuse   to   answer  that   question   on   the 
ground  it  might  tend  to  incriminate  me. 
•    "Q.     If  so,  what  is  her  hus1)and's  name? 
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''A.  I  refuse  to  asnwer  that  question  on  the 
ground  it  might  tend  to  incriminate  me. 

**Q.     Do  you  know  what  his  occupation  is? 

''A.  I  refuse  to  answer  that  question  on  the 
ground  it  might  tend  to  incriminate  me. 

''Q.     If  so,  what  is  it? 

''A.  I  refuse  to  answer  that  question  on  the 
ground  it  might  tend  to  incriminate  me. 

''Mr.  Goldschein:  All  right  sir.  Mr.  Bock,  will 
you  be  back  tomorrow  at  11:00  o'clock.  We  will  re- 
cess you  until  that  time." 

Mr.  Goldschein:  May  it  please  the  court,  the 
government  insists  that  there  is  nothing  in  those 
answers  that  will  tend  to  incriminate  the  witness 
of  a  violation  of  a  Federal  statute.  We  respectfully 
request  that  the  court  instruct  the  witness  that  he 
must  answer  the  questions. 

The  Court:  There  is  one,  were  you  ever  em- 
ployed by  the  government  in  a  civilian  capacity 

Mr.  Goldschein:  Eliminate  that.  He  has  an- 
swered that  [103]  question. 

The  Court:  No,  he  did  not.  He  refused  to  an- 
swer that  on  the  ground  that  it  might  incriminate 
him,  and  in  view  of  the  nature  of  the  inquiry  by  the 
grand  jury  it  would  seem  to  me  that  if  he  were 
forced  to  answer  that  question  it  might  or  might 
not  incriminate  him. 

Mr.  Carter:    We  agree  with  your  Honor. 

The  Court:  So  your  motion  is  denied  on  that 
question. 

As  to  the  remainder  of  them,  I  will  hear  you. 

Mr.  Margolis :    Your  Honor  please,  first  of  all  we 
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wish  to  make  a  motion  for  a  continuance  upon  all 
of  the  grounds  stated  in  the  case  of  Mrs.  Doran,  the 
preceding  case,  and  upon  certain  additional  grounds. 

The  Court:  It  will  be  deemed  that  all  of  the 
gromids  stated  in  the  Doran  case  may  be  offered 
and  considered  as  offered  and  as  a  part  of  the  rec- 
ord the  same  as  if  they  had  been  repeated  here. 

Mr.  Margolis:     Thank  you. 

The  Court:  And  all  matters  and  things  in  suj)- 
port  thereof. 

Mr.  Margolis :  In  addition  we  would  like  to  point 
out  the  following  facts: 

This  ^vitness  was  subpoenaed  about  7:00  a.m.  a 
week  ago  Monday.  From  that  time  on  for  the  rest 
of  the  day  he  was  in  his  attorney's  office,  in  court, 
before  the  grand  jury,  except  [104]  for  meal  time, 
for  the  balance  of  the  day  until  about  12 :30  at  night. 
At  that  time  he  was  ordered  committed  to  the  cus- 
tody of  the  United  States  Marshal  until  such  time 
as  he  should  answer  certain  questions. 

Pursuant  to  that  order  he  was  taken  by  the  United 
States  Marshal  to  the  county  jail  and  remained  in 
the  county  jail  until  approximately  5:00  p.m.  yes- 
terday, which  was  November  3rd.  during-  all  of 
which  time  he  was  entitled,  according  to  the  ruling 
of  Judge  Denman,  to  have  been  on  bail  or  to  have 
his  execution  stayed.  But  it  was  not  stayed.  He 
spent  that  time  in  jail. 

Immediately  upon  his  stepping 

The  Court :  Pardon  me.  Do  you  want  to  examine 
this  ladv,  counsel? 
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Mr.  Margolis:     No,  I  have  no  questions.  We  don't 
question  the  accuracy  of  the  reporter's  transcript. 
The  Court:     You  may  step  down. 

(Witness  temporarily  excused.) 

Mr.  Margolis:  He  was  served  with  a  subpoena 
to  appear  forthwith  instanter  before  the  grand  jury 
as  he  was  stepping  out  of  the  jail  door;  he  had  one 
foot  out  of  the  jail  door,  not  the  second  one,  when 
he  was  served  with  this  subpoena.  No  opportunity 
to  go  home,  no  opportunity  to  adjust  himself  to  his 
newly  won  liberty,  no  opportunity  to  consult  with 
his  counsel — but  immediately  forthwith  before  the 
grand  jury.  [105] 

And  he  appeared  pursuant  to  that  order  together 
with  the  others.  At  that  time  he  was  questioned  and 
ordered  to  come  back  about,  I  think,  11:00  o'clock 
this  morning  to  this  court,  and  he  did  come  back,  so 
that  he  had  for  himself,  time  to  see  his  family  and 
get  home  and  get  cleaned  up,  between  about  6:00 
o'clock  last  night  and  11:00  o'clock  this  morning 
when  he  finds  himself  propelled  again  into  a  repeti- 
tion of  the  proceedings  as  a  result  of  which  he  was, 
according  to  Judge  Denman's  ruling,  improperly 
committed  without  a  stay  for  over  a  week. 

Now  we  say  to  require  under  those  circumstances 
this  witness  to  continue  with  a  legal  proceeding  at 
5 :10  at  night — and  that  is  the  time,  it  is  now  5 :10 — 

The  Court:    5:11. 

Mr.  Margolis:     5:11,  your  Honor.  We  are  satis- 
fied with  5:10 — to  have  him  come  in  and  continue  y 
after  normal  court  hours  and  to  order  his  attorneys 
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who  have  been  involved  in  the  manner  that  I  have 
indicated  all  day  and  all  of  these  previous  days, 
without  any  real  opportunity  to  consult  with  him  or 
to  prepare  on  this  matter,  is  not  only  unjust  but  is 
a  denial  of  due  process. 

After  your  Honor  rules  on  this  question  I  want 
to  make  another  motion  if  this  motion  is  denied. 

The  Court:  The  motion  is  denied.  We  will  pro- 
ceed. 

Mr.  Margolis :  I  want  to  now  make  a  motion  that 
this  [106]  entire  matter  be  continued  either  for  a 
date  certain  several  months  from  now,  two  or  three 
months  from  now,  or  until  the  Circuit  Court  has 
ruled  in  the  appeal  now  pending  before  it  in  the 
matter  of  Philip  Bock,  which  I  believe  is  No.  8787- 
PH — if  that  number  is  wrong  my  associate  will 
correct  me — on  the  ground  that  this  proceeding 
raises  identical  questions  of  fact  and  of  law  as  are 
presented  in  the  other  case.  Even  though  the  ques- 
tions put  to  the  witness  are  different,  there  is  no 
material  difference  as  far  as  the  questions  of  law 
raised  are  concerned,  and  that  therefore  to  continue 
with  these  proceedings  is  simply  a  method  of  har- 
assing this  witness  and  is  a  method  of  defeating  the 
appeal,  the  right  of  this  witness  to  appeal,  by  dur- 
ing the  period  of  appeal  making  him  constantly  sub- 
ject himself  to  the  exact  tyipe  or  procedure  which 
,  is  being  tested  on  the  appeal. 

It  seems  to  me,  your  Honor,  that  to  require  him 
to  go  ahead  at  this  time  is  indirectly  to  defeat  the 
appeal  itself,  and  I  submit 

The  Court :     I  do  not  think  that  the  appeal  can  be 
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treated  as  a  dismissal  of  the  grand  jury,  nor  do  I 
think  that  the  appeal,  or  the  mandate  from  the  Cir- 
cuit Court,  was  broad  enough  to  prevent  the  grand 
jury  from  conducting  their  investigation.  It  was 
limited  to  the  questions  that  were  there  before  the 
court.  This  is  limited  to  the  questions  that  are  here. 
My  first  function  and  duty  is  to  make  a  determina- 
tion [107]  on  the  motions  before  me  as  to  whether 
or  not  these  questions  will  incriminate  or  tend  to 
incriminate  this  witness  in  connection  with  the  pro- 
ceedings before  the  grand  jury,  or  at  all. 

Mr.  Margolis:  May  I  add  that  I  know  that  it  is 
customary  when  identical  questions  are  pending  on 
appeal  and  are  to  be  decided  within  a  reasonable 
period  of  time,  or  is  to  be  anticipated  that  they  are 
to  be  decided  within  a  reasonable  period  of  time, 
and  when  no  useful  purpose  can  be  served  by  going 
ahead  with  proceedings  of  this  kind  that  it  is  cus- 
tomary, and  very  frequently  done,  that  cases  are 
continued. 

It  seems  to  me  that  here,  where  this  witness  has 
made  his  position  clear,  he  has  claimed  the  right 
against  self-incrimination,  of  questions  which  place 
him  in  the  identical  position  which  these  questions 
do,  if  this  proceeding  is  allowed  to  continue  then, 
your  Honor,  a  farce  could  be  made  out  of  this  wit- 
ness' rights  to  appeal.  What  is  to  stop  the  grand 
jury,  if  this  is  allowed,  after  these  questions  are 
asked  and  we  go  through  all  this 

The  Court:  I  have  not  gotten  to  that.  I  cannot 
indulge  in  any  imaginative  proceedings.  I  do  not 
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know  what  the  grand  jury  is  going  to  do.  All  I  am 
concerned  with  is  what  is  here. 

Have  you  stated  the  grounds  of  your  motion, 
counsel  ? 

Mr.  Margolis :  I  have  stated  them.  I  just  want  to 
add  one  or  two  sentences  on  the  point  and  I  will  be 
finished.  [108] 

Your  Honor  says  that  he  doesn't  know  what  this 
witness'  position  is,  but  the  fact  is  that  your  Honor 
knows  this  witness'  position  from  what  he  has  done 
in  proceedings  raising  identical  issues,  and  I  don't 
think  that  this  court  or  any  of  us  should  blind  our- 
selves to  the  actual  facts  that  are  right  in  front  of 
our  eyes  on  any  technicality. 

The  Court :  I  do  not  intend  to,  nor  do  I  intend  to 
be  misled  into  it  by  anybody. 

The  motion  is  denied. 

Do  you  have  anything  else? 

Mr.  Margolis :    Yes,  I  have  certain  other  things. 

I  think  first  of  all  we  would  like  to  offer 

The  Court:  Do  you  msh  that  everything  that 
was  offered  in  opposition  to  the  motion  of  the  gov- 
ernment or  in  objection,  all  matters  and  things  on 
behalf  of  the  previous  witness  Doran,  shall  be  ad- 
mitted or  shall  be  deemed  to  have  been  offered  here 
to  the  same  force  and  effect 

Mr.  Margolis:  As  though  they  were  being  of- 
fered on  behalf  of  this  witness. 

The  Court : as  though  they  were  being  offered 

li  on  behalf  of  this  witness,  and  all  other  arguments 
•I  and  reasons  offered  in  support  thereof? 

Mr.  Margolis:     Yes,  your  Honor.  This  is  not  to 
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preclude    us    from    presenting   additional   matters 
though. 

The  Court :    No.  It  will  be  so  ordered.  Everything 
is  [109]  in  this  proceeding  now  on  behalf  of  this 
witness  that  was  in  the  proceeding  on  behalf  of  the 
witness  Doran.  [110] 
***■}«• 

Mr.  Margolis :  Upon  the  basis  of  that,  your  Honor, 
we  say  that  the  entire  record  in  the  Philip  Bock  case 
should  be  made  a  part  of  this  record.  I  don't  know 
whether  this  copy  that  we  have  here  is  a  certified  copy, 
but  I  think  if  the  reporter  is  here  it  can  probably  be 
established  through  him. 

The  Court:    I  can  take  judicial  notice  of  it. 

Mr.  Margolis :  It  is  another  proceeding.  I  am  not 
sure  whether  your  Honor  can. 

The  Court :  I  can  take  judicial  notice  of  my  own 
records  and  proceedings,  and  so  can  the  Circuit 
Court. 

Mr.  Margolis:  In  other  words,  we  are  offering 
this — pardon  me. 

(Conference  between  counsel.) 

Mr.  Margolis :  Mr.  McTernan  directed  my  atten- 
tion to  the  fact  that  the  difference  between  what  I 
am  doing  now  and  what  was  ordered  before  by  the 
court  may  be  made  a  little  clearer. 

The  Court:     I  understand  it  perfectly. 

Mr.  Margolis:  Before  that  we  merely  rei)eated 
the  arguments.  Now  I  want  to  argue  the  record  of 
what  happened  before  as  evidence  of  what  hap- 
pened before. 

The  Court:    I  understand.  I  can  take  judicial 
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notice  of   [112]   the  proceedings  and  records  and 
files. 
Mr.  Margolis:    Very  well,  your  Honor.  [113] 


■*  *  *  * 


Mr.  Carter:  The  government  will  stipulate  that 
Mr.  Bock  was  incarcerated  from  the  time  of  your 
Honor's  order  until  yesterday,  and  after  bond  was 
approved — I  don't  have  the  exact  hour  of  his  re- 
lease— but  some  were  released  at  4:00  o'clock  and 
some  by  5:00  o'clock,  so  it  was  between  4:00  and 
5:00  o'clock  yesterday;  and  we  will  also  stipulate 
that  the  marshal  was  instructed  to  serve  him  with  a 
subpoena  upon  his  release  for  the  reason  that  it  had 
been  very  difficult  to  serve  these  witnesses  and  keep 
them  under  the  jurisdiction  of  the  subpoena. 

Mr.  Margolis:     I  will  accept  that. 

The  Court:  That  the  marshal  was  instructed  to 
serve  and  he  was  served  immediately  upon  his  re- 
lease ? 

Mr.  Carter:    Yes. 

Mr.  Margolis:  Up  to  that  point  I  accept  the 
stipulation.  [115] 


#  *  *  * 


Mr.  Margolis:  We  have  a  statement  we  have 
made  previously  with  respect  to  the  lack  of  prepa- 
ration. We  have  nothing  further  to  offer  except  I 
understand  the  witness  is  willing  to  make  a  state- 
ment to  your  Honor. 

The  Court:     Does  he  request  it? 

Mr.  Bock:     Yes,  sir. 

The  Court:  Do  you  request  the  opportunity  to 
make  a  statement? 


396         S.  E.  Kasinowitz  and  L.  A.  Doran  vs. 

Mr.  Bock:     Yes,  sir. 

The  Court:  Very  well.  The  reporter,  the  Clerk 
and  the  bailiff  will  come  in  chambers. 

STATEMENT  OF  WITNESS  PHILIP  BOCK 

(The    following    proceedings    were    had    in 
chambers,  as  follows:) 

The  Court:  You  heard  your  counsel's  statement. 
Do  you  desire  to  make  some  additional  statement 
other  than  what  he  has  said  ? 

Mr.  Bock:     Yes,  I  do. 

The  Court:  I  see  that  you  have  a  paper  there. 
You  have  written  out [116] 

Mr.  Bock:    Well,  I  consulted  with  them  and 

The  Court:  Consulted  with  your  lawyer,  you 
mean  ? 

Mr.  Bock:  Yes — and  there  are  a  number  of 
points  I  wanted  to  note  so  I  would  be  sure  of  what 
I  was  saying. 

I  have  read  in  the  papers  and  I  am  aware  of  the 
fact  by  that  means  that  both  Dorothy  Healey  and 
Ned  Sparks  are  officers  of  the  Communist  Party  in 
Los  Angeles. 

The  Court:  You  mean  you  are  aware  of  it  from 
having  read  it  in  the  papers  only? 

Mr.  Bock :  I  read  it  in  the  papers  and  I  am 
aware  of  it. 

The  Court:  In  addition  to  the  knowledge  you 
got  from  the  papers  ? 

Mr.  Bock :  I  have  to  refuse  to  answer  that  ques- 
tion on  the  grounds  it  might  tend  to  incriminate  me. 

The  Court:    Verv  well. 
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Mr.  Bock :  I  am  also  aware  of  the  fact  that  read- 
ing the  newspapers  that  national  leaders,  or  alleged 
national  leaders  of  the  Communist  Party 

The  Court :  By  the  way,  the  order  is  that  this  is 
secret  and  confidential  and  will  remain  so  and  not 
be  transcribed  or  disclosed  unless  and  until  you 
consent  to  it  or  request  it,  either  by  yourself  or 
through  your  counsel,  so  you  can  feel  at  perfect 
liberty  to  say  whatever  you  desire. 

Mr.  Bock:  AVell,  I  might  want  it  to  be  part  of 
the  record  without  in  any  way  incriminating  my- 
self. [117] 

The  Court:     That  is  up  to  you. 

Mr.  Bock:    Yes,  sir. 

The  Court:  I  am  just  telling  you  that  in  order 
that  you  may  feel  free  to  say  whatever  you  desire  to 
say  to  me. 

Mr.  Bock:  Well,  as  I  was  saying,  I  did  read  in 
the  newspapers  about  the  indictment  of  leaders  of 
the  Communist  Party,  in  fact,  I  have  read  the  in- 
dictment myself,  and  I  discussed  these  indictments 
with  my  attorneys. 

Furthermore,  I  am  aware  of  the  fact,  from  read- 
ing the  newspapers,  that  the  Attorney  General  was 
said  to  be  planning  similar  indictments  as  these  in- 
dictments in  the  Federal  Court  in  New  York  for 
people  in  Los  Angeles  and  other  cities  throughout 
the  country. 

I  am  also  aware  of  the  fact  that  through  reading 
the  newspapers  that  the  Attorney  General  has 
found  under  the  loyalty  order  that  the  Communist 
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Party  is  an  organization  which  advocates  the  over- 
throw of  the  government  by  force  and  violence. 

I  am  also  aware  of  the  fact,  been  informed  of  it, 
that  deportation  proceedings  against  certain  people, 
aliens,  have  been  undertaken  solely  because  of  the 
fact  that  they  are  members  of  the  Communist  Party. 

The  Court:  Does  that  concern  you  particularly? 
You  are  a  native-born  citizen,  I  take  it? 

Mr.  Bock:    Yes.  Well,  I  believe [118] 

The  Court:  Do  you  have  a  feeling  that  you  as  a 
native-born  citizen  will  be  deported? 

Mr.  Bock :     No,  but  I  do  have  the  feeling 

The  Court:     That  others  will  be? 

Mr.  Bock:     that  the  Attorney  General  holds 

that  there  is  something  criminal  in  being  a  member 
of  the  Communist  Party,  that  if  it  is  grounds 
enough  to  expel  an  alien  there  must  be  something 
crinjinal  involved  in  it. 

The  Court:  There  is  no  law  permitting  banish- 
ment. 

Mr.  Bock:  Nevertheless  I  am  aware  that  depor- 
tation proceedings  have  been  held. 

The  Court:  That  is  one  of  your  grounds  for  re- 
fusing to  answer,  deportation? 

Mr.  Bock:     Yes. 

I  have  also  read  that  in  regard  to  the  investiga- 
tions that  may  follow  and  are  planned  to  follow  in 
other  cities,  including  Los  Angeles,  investigations 
Avhieh  might  lead  to  similar  indictments  to  the  in- 
dictments handed  down  against  the  Communist  lead- 
ers in  New  York,  that  the  expression  is  used  that 
they  would  go  from  top  to  bottom  in  the  Communist 
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Party,  that  impliedly  nobody  would  be  immune  from 
this  who  had  some  connection  with  the  Communist 
Party,  and  I  fear  to  answer  the  questions  which 
were  put  to  me 

The  Court :  Do  I  understand  by  that  that  you  do 
have  some  connection  with  the  Communist  Party? 

Mr.  Bock:  I  refuse  to  answer  that  question  on 
the  grounds  that  it  might  tend  to  incriminate  me. 

The  Court :  I  did  not  quite  understand  your  an- 
swer. 

Mr.  Reporter,  would  you  read  back  the  latter  por- 
tion of  his  answer. 

(The  record  referred  to  was  read  by  the  re- 
porter as  set  forth  above.) 

The  Court:  That  is  what  you  mean,  nobody 
would  be  immune  who  had  some  connection.  Am  I 
to  understand  that  you  do  have  some  connection? 

Mr.  Bock :  I  refuse  to  answer  that  question,  your 
Honor,  on  the  grounds 

The  Court:    All  right.  It  is  your  statement. 

Mr.  Bock: that  admission  or  denial  of  any- 
thing might  incriminate  me. 

The  Court:  I  just  wanted  to  understand  fully 
your  statement,  Mr.  Bock. 

Mr.  Bock :  In  regard  to  the  questions  which  were 
put  to  me  before  the  grand  jury,  I  fear  to  answer 
those  questions,  some  of  them,  on  the  grounds  that 
they  might  tend  to  connect  me  with  certain  indi- 
viduals who  might  be  members  of  the  Communist 
fj  Party,  or  that  even  if  the  question  itself  didn't  tie 
me  up  directly  with  anybody,  that  once  I  began  to 
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answer  one  question  it  would  lead  to  another  along 
the  same  line,  that  I  might  be  led  to  answer  ques- 
tions which  might  tend  to  incriminate  [120]  me  by 
showing  that  I  might  have  some  membership  or  af- 
filiation in  the  Communist  Party.  And  that  I  fear 
that  this  might  incriminate  me  because  I  know  that 
other  people  alleged  to  be  Communists  are  now  un- 
der indictment  and  are  being  prosecuted  in  accord- 
ance with  the  plans  of  the  Attorney  Greneral. 

This  is  the  basis  for  which  I  fear  to  incriminate 
myself. 

The  Court:     Do  you  have  any  other  reasons? 

Mr.  Bock:     I  couldn't  make  any  other  statement. 

The  Court:  Or  anything  that  is  purely  private 
and  personal  to  you  in  connection  with  these  ques- 
tions? In  other  words,  there  may  be  something  that 
you  do  not  want  to  tell  your  lawyer.  I  have  in  mind 
the  question,  do  you  know  Dorothy  Healey. 

Mr.  Bock:  I  have  the  utmost  confidence  in  my 
lawyers  and  I  don't  have  anything  else  to  say  at  this 
time. 

The  Court:     Nothing  else  at  all? 

Mr.  Bock:     No,  sir. 

The  Court :     Very  well.  We  will  convene  again  in 

the  courtroom.  [121] 

*  *  *  * 

The  Court:  I  have  heard  Mr.  Bock's  statement 
in  chambers — incidentally  I  ordered,  not  only  as  to 
his  statement  but  as  to  the  previous  witness'  state- 
ment, that  they  remain  private  and  confidential  and 
secret  unless  and  until  they  are  requested  either  ]\^' 
the  witness  or  counsel. 
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The  witness  has  stated  his  reasons,  some  of  them 
in  addition  to  those  that  are  urged  by  counsel,  but 
I  cannot  see  anything  in  them  which  would  tend  to 
show  that  answering  the  questions  which  are  now 
pending  would  incriminate  or  tend  to  incriminate, 
and  for  that  reason  I  must  order  the  witness  to  an- 
swer the  questions. 

It  will  therefore  be  the  order  of  the  court  that  the 
witness  Philip  Bock  is  ordered  and  directed  to  an- 
swer the  following  questions: 

Do  you  know  Dorothy  Healey? 

Do  you  know  the  business  and  home  address  or 
home  address  of  Dorothy  Healey? 

Do  you  know  the  occupation  of  Dorothy  Healey  ? 

He  answered  the  question,  do  you  know  where 
Dorothy  Healey  is  located,  if  I  remember  the  rec- 
ord correctly,  is  that  not  correct?  He  said  no,  he 
did  not. 

Mr.  Carter:     That  is  correct. 

Mr.  McTernan:     Not  according  to  my  notes. 

Mr.  Carter:  That  is  correct.  He  said  he  didn't 
know  [122]  where  she  could  be  found  or  located. 

The  Court:  That  is  my  recollection,  that  he  said 
he  did  not  know  where  she  could  be  located  or  found. 

The  fourth  one  is:  Do  you  know  whether  or  not 
Dorothy  Healey  is  married? 

The  fifth  one :  Do  you  know  her  husband's  name? 

The  sixth  one:  Do  you  know  his  occupation? 

And  the  seventh  one:  What  is  his  occupation? 

Do  you  understand  the  order,  Mr.  Bock? 

Mr.  Bock:    Yes,  sir.  [123] 

*    *    *    -x- 
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Los  Angeles,  California 
November  12,  1948—10 :00  a.m. 

The  Court:     Ben  Dobbs?    Is  he  present? 

Mr.  Dobbs:     Present. 

The  Court:     Mr.  Kasinowitz? 

Mr.  Kasinowitz:     Present. 

The  Court:     And  Henry  Steinberg? 

Mr.  Steinberg:     Present. 

The  Court :     Very  well. 

Mr.  Goldschein:     Miss  Frances  Duffy,  please. 

FRANCES  L.  DUFFY, 

called  as  a  witness  by  and  in  behalf  of  the  gov- 
ernment, having  been  first  duly  sworn,  was  exam- 
ined and  testified  as  follows: 

The  Clerk:     Your  name,  please? 

The  Witness:     Frances  L.  Duffy. 

The  Clerk:     Take  the  stand,  please. 

Direct  Examination 
By  Mr.  Goldschein: 

Q.     You   are   Miss   Frances   L.   Duffy,   are   you 
not?  A.     I  am. 

Q.     You  were  the  official  court  reporter  before 
the  grand  jury  of  this  court  on  November  3,  1948  ? 

A.     Yes,  sir. 

Q.     Were    you   present   when    the    witness    Ben 
Dobbs  appeared  in  the  grand  jury  room? 

A.     I  was;  yes,  sir. 

Q.     Mr.   Dobbs   I  believe   at   that  time   was   re- 
called, was  he  not?  A.     Yes,  sir. 

Q.     Did  you  take  down  in  shorthand  accurately  ^ 
the  questions  that  were  propounded  to  him  and  the 
answers  he  gave?  A.    I  did. 
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Q.  Now,  Miss  Duffy,  will  you  please  read  those 
questions  and  answers? 

A.  Mr.  Dobbs  was  recalled  twice,  Mr.  Gold- 
schein,  on  that  date.    Do  you  want  both  times? 

Q.  Yes.  And  will  you  begin  with  the  begin- 
ning, please.  A.    Yes,  sir. 

When  Mr.  Dobbs  was  brought  in  the  first  time 
these  were  the  questions: 

"Mr.  Goldschein:  Mr.  Dobbs,  we  are  not  in- 
vestigating you.  The  grand  jury  is  making  an 
investigation  with  reference  to  certain  Federal 
employees  who  have  made  false  statements  with 
reference  to  their  affiliation  with  certain  clubs,  or- 
ganizations or  groups  of  people. 

"Q.  (By  Mr.  Goldschein):  Now,  you  never 
have  been  employed  by  the  Federal  government, 
have  you? 

"A.  I  have  just  been  out  of  jail  about  five  min- 
utes, and  T  just  spent  ten  days  in  jail,  and,  since  this 
jail  sentence,  I  think  I  ought  to  have  the  right  to 
speak  to  my  attorney  about  the  rest  of  these  pro- 
cedures. 

''Q.  You  mean  there  is  some  question  with  ref- 
erence to  whether  you  are  a  Federal  employee  that 
you  want  to  consult  your  attorney  about? 

"A.  There  is  some  question  about  getting  my- 
self settled,  after  ten  days  in  jail.  There  is  no 
question  about  what  you  refer  to  generally  or  spe- 
cifically, but  there  is  some  question  about  getting 
myself  settled. 

"Mr.  Goldschein:     All  right,  we  will  recess  you 
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five  minutes.    Your  attorney  is  outside.    Will  you 

go    out    and    ask   him    that    question,    and   return 

here." 

Then  Mr.  Dobbs  returned  and  these  were  the 
questions  and  answers  that  were  asked  and  given: 

''Q.  (By  Mr.  Goldsehein) :  Did  you  talk  to 
your  counsel,  Mr.  Bock? 

''A.     I  did.    Dobbs  is  my  name. 

''Q.  That  is  right;  I  am  sorry.  Mr.  Bock  just 
Jeft  here.   Mr.  Ben  Dobbs,  recalled. 

''Now,  Mr.  Dobbs,  are  you  employed  by  the 
Federal  government?  [140] 

''A.     At  the  present  time? 

''Q.     Yes,  sir.  A.     I  am  not. 

"Q.  Were  you  ever  employed  as  a  civilian  by 
the  government?  A.     I  was  not. 

"Q.  To  the  best  of  your  recollection,  are  you 
I^ersonally  acquainted  with  any  employee  of  the 
Federal  government?  A.     I  am  not. 

''Q.  Do  you  recall  the  names  of  acquaintances 
that  you  may  have  that  are  employed  by  the  Fed- 
eral government? 

''A.  I  said  that,  to  my  knowledge,  I  am  not  ac- 
quainted with  anybody  that  is  employed  by  the  Fed- 
eral government. 

''Q.     Do  you  know  Dorothy  Healey? 

"A.  T  refuse  to  answer  that  question  on  the 
grounds  that  it  may  incriminate  me. 

"Q.     Do  you  know  her  business  or  home  address? 

''A.  I  refuse  to  answer  that  question  on  the 
ground  that  it  may  incriminate  me. 
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'^Q.     Do  you  know  her  occupation? 

"A.  I  refuse  to  answer  that  question  on  the 
same  grounds. 

''Q.     Do  you  know  where  she  can  be  located? 

''A.     I  do  not. 

"Q.  Do  you  know  whether  Dorothy  Healey  is 
married?    If  so,  what  is  her  husband's  name? 

''A.  I  refuse  to  answer  that  question  on  the 
ground  that  it  may  incriminate  me. 

"Q.  Do  you  know  what  her  husband's  occupa- 
tion is,  if  she  is  married? 

''A.  I  refuse  to  answer  that  question  on  the 
groimds  that  it  may  incriminate  me. 

"Mr.  Goldschein:  All  right,  sir,  we  will  recess 
you  until  tomorrow  at  11:00  o'clock,  Mr.  Dobbs." 

Mr.  Goldschein:  Now,  may  it  please  the  court, 
we  are  challenging  that  claim  to  self-incrimination, 
insisting  that  the  witness  has  no  privilege  of  self- 
incrimination  and  suggest  respectfully  that  the 
court  hear  the  witness,  if  he  so  requests,  pri- 
vately in  chambers  so  that  the  court  can  determine 
whether  or  not  the  answers  to  those  questions  would 
tend  to  incriminate  the  witness  for  the  violation  of 
a  Federal  offense. 

The  Court:     Very  well. 

Mr.  Margolis:  May  we  first  have  read  back, 
your  Honor,  the  questions  which  were  asked  and 
which  the  witness  refused  to  answer  after  the 
question  "Do  you  know  her  occupation."  May  we 
have  the  reporter  read  that  back? 
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The  Court:  It  begins  with  "Do  you  know  Doro- 
thy Healey." 

Mr.  Margolis:  I  have  the  first  three,  your 
Honor. 

The  Court:     Very  well. 

"Do  you  know  Dorothy  Healey?" 

"Do  you  know  her  business  or  home  address?" 

"Do  you  know  her  occupation?" 

Mr.  Margolis:     I  have  those. 

The  Court:  "Do  you  know  where  she  can  be 
jocated?"  Is  that  the  one  you  want  to  begin  with? 

Mr.  Margolis:     I  want  all  from  there  on. 

The  Court:  After  "Do  you  know  her  occupa- 
tion?" 

Mr.  Margolis:     Yes. 

(The  record  referred  to  was  read  by  the  re- 
porter as  follows: 

("Q.    Do  you  know  where  she  can  be  located? 

("A.     I  do  not. 

("Q.  Do  you  know  whether  Dorothy  Healey 
is  married?  If  so,  what  is  her  husband's  name? 

("A.  I  refuse  to  answer  that  question  on  the 
ground  that  it  may  incriminate  me. 

("Q.  Do  you  know  what  her  husband's  occu- 
pation is,  if  she  is  married? 

("A.  I  refuse  to  answer  that  question  on  the 
grounds  that  it  may  incriminate  me.") 

Mr.  Margolis:  Your  Honor  please,  on  November 
4,  1948,  there  were  certain  proceedings  before  your 
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Honor  in  re  Lillian  Adele  Doran,  No.  8796-PH  and 
Philip  Bock,  No.  8827-PH. 

Time  can  be  saved  if  the  court  were  to  consider  as 
having  been  offered  on  behalf  of  Mr.  Ben  Dobbs  in 
these  proceedings  all  of  the  evidence,  offers  of  proof, 
exhibits  and  other  matters — 

The  Court:    And  things? 

Mr.  Margolis:  — other  matters  and  things  con- 
tained in  those  records. 

The  Court :  That  is,  that  were  offered  on  behalf  of 
Lillian  Adele  Doran  and  Philip  Bock  or  either  of 
them  in  opposition  to  the  motion  of  the  government  ? 

Mr.  Margolis :  As  though  they  w^ere  being  oft'ered 
today  for  the  first  time  on  behalf  of  Ben  Dobbs. 

Mr.  Goldschein :  May  it  please  the  court,  on  that 
occasion  counsel  for  these  witnesses  didn't  have  an 
opportunity  to  bring  those  affidavits,  papers,  records 
and  other  things  that  they  were  going  to  bring  in 
here  and  so  we  stipulated  to  save  the  time  of  the 
court  and  everj^body  else.  At  this  time  we  think  they 
have  had  ample  time  to  bring  those  affidavits  in.  It 
is  now  four  weeks,  and  we  would  like  to  see  some  of 
those  affidavits  that  they  intend  to  offer,  or  offers  of 
proof  that  they  are  going  to  make  by  affidavit. 

Mr.  Margolis:  If  your  Honor  please,  the  reason 
we  haven't  [144]  done  that — 

The  Court:  That  is  up  to  them.  If  they  want  to 
stand  on  their  record,  they  can. 

Mr.  Goldschein:     We  are  not  stipulating. 

The  Court:  He  is  not  asking  you  to  stipulate.  He 
is  asking  me  for  an  order. 

Mr.  Goldschein:    I  am  sorry. 

Mr.  Margolis :    I  might  state  this,  your  Honor,  that 
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your  Honor  ruled  out  all  of  these  matters  as  im- 
material and  if  counsel's  position  is  that  we  have  to 
put  a  witness  on  the  stand  and  ask  the  witness  the 
questions  in  order  to  make  the  offer  of  proof,  why 
we  shall  proceed  to  do  so,  but  we  have — 

The  Court:  Counsel's  statement  was  made  under 
a  misapprehension  that  you  were  asking  him  for  a 
stipulation.  I  think  that  matter  is  now  cleared  up. 
You  are  asking  me  for  an  order  ? 

Mr.  Margolis :    Yes. 

The  Court:  To  the  effect  that  all  of  the  things 
that  you  have  mentioned  may  be  deemed  to  have  been 
put  in  evidence  and  the  record  here  as  grounds  of 
opposition  and  objection  to  the  motion  of  the  gov- 
ernment with  the  same  force  and  effect  as  if  they 
Avere  in  haec  verba  produced  at  this  time  and  now 
on  behalf  of  this  witness  and  in  opposition  to  the 
present  motion  of  the  government  for  an  order  direct- 
ing this  witness  to  answer  the  questions. 

Mr.  Margolis:  The  only  problem  that  that  pre- 
sents, your  [145]  Honor,  in  view  of  counsel's  state- 
ment, is  this :  Ordinarily  before  an  offer  of  proof  is 
made  the  proper  method  of  procedure  is  to  put  a 
witness  on  the  stand,  to  ask  him  an  appropriate 
question  or  series  of  questions,  to  have  the  objec- 
tions to  those  questions  sustained,  and  then  to  make 
an  offer  of  proof. 

Now  that  procedure  was  not  followed  in  the  other 
matters  because  there  wasn't  time  to  get  the  wit- 
nesses. We  did  not  produce  the  witnesses  today  for 
two  reasons:  One  was  that  this  procedure  of  incor- 
porating the  record  has  been  followed  in  a  num])er 
of  instances  without  objection  and,  second,  we  saw 
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no  useful  purpose  to  be  served  by  producing  wit- 
nesses, to  have  them  sit  on  the  stand  and  asked  ques- 
tions as  to  matters  which  the  court  had  already 
ruled  Avere  immaterial,  and  when  we  knew  the  rulings 
were  going  to  be  the  same. 

However,  in  view  of  counsel's  position  we  again 
want  to  ask  for  time.  We  have  been  misled.  We  want 
to  ask  for  time  to  produce  those  witnesses  and  we 
are  prepared  to  establish  each  and  every  one  of  the 
matters  on  which  we  offered  proof,  but  we  have  been 
misled  by  counsel's  acquiescence  to  this  type  of  pro- 
cedure in  the  past.  We  don't  want  this  record  to  go 
off  on  the  basis  of  a  technicality.  Counsel  apparently 
doesn't,  have  enough  confidence  in  the  substantive 
points  and  therefore  is  trying  to  get  us  in  the  corner 
here  on  a  technicality.  I  want  to  say  to  this  court 
that  we  are  prepared  to  prove  [146]  everything  that 
we  have  said,  but  we  have  proceeded  in  this  manner 
simply  because  this  is  the  manner  in  which  other 
cases  have  gone  ahead  and  we  anticipated  that  prior 
proceedings  would  be  followed  here.  We  anticipated 
that  counsel  was  not  going  to  raise  this  sort  of  a 
technical  situation  in  a  situation  where  the  court  had 
already  ruled  that  these  matters  concerning  which 
we  are  prepared  to  submit  direct  evidence  were  im- 
material. 

We  again  therefore  request  your  Honor  for  time 
in  which  to  produce  those  witnesses  on  the  basis 
of  counsel's  technical  assertions  here  and  putting 
us  on  our  proof  with  respect  to  these  matters. 

The  Court:  The  motion  for  a  continuance  is  de- 
nied. The  order  of  the  court  will  be  to  the  effect  as 
I  have  just  previously  stated,  and  in  addition  to  that 
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all  of  the  objections  made  on  behalf  of  the  govern- 
ment in  connection  with  these  matters  and  things 
and  evidence  and  offers  of  proof  that  were  made  on 
behalf  of  the  witnesses  will  be  incorporated  and 
deemed  to  be  a  part  of  the  record  with  the  same  force 
and  effect  as  if  they  were  again  repeated  here,  so 
that  your  whole  record  is  the  same  on  both  sides 
with  relation  to  this  witness  as  with  the  two  previous 
witnesses. 

Mr.  Margolis:  Do  I  understand  that  counsel  in 
effect  has  objected  to  the  admissibility — 

Mr.  Goldschein :  In  view  of  the  court's  statement, 
we  [147]  withdraw  our  objection. 

The  Court :    You  are  withdrawing  your  objection? 

Mr.  Goldschein:  I  am  withdrawing  our  objection 
in  view  of  the  court's  statement. 

The  Court:    The  objections  you  made  heretofore? 

Mr.  Goldschein:     Yes. 

The  Court :  Let  us  get  the  record  clear.  Are  you 
withdrawing  the  objections  you  made  to  the  offers  of 
evidence  and  statements  of  proof  that  were  offered 
on  behalf  of  the  others,  or  are  you — 

Mr.  Goldschein:    No. 

The  Court :    What  objection  are  you  Avithdrawing  ? 

Mr.  Goldschein:  The  objection  previously  made 
this  morning  with  reference  to  demanding  proof  and 
not  making  any  stipulation  that  had  pre\dously  been 
made  in  the  other  cases. 

The  Court :  Very  well.  I  think,  Mr.  Margolis,  that 
that  clarifies  it. 

Mr.  Margolis:    That  clarifies  it. 

The  Court:  The  objection  made  this  morning  to 
the  motion  of  Mr.  Margolis  to  make  the  record  of 
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other  cases  the  record  in  this  case  is  overruled  in  any 
event,  and  the  order  made  will  stand. 

Now  does  the  witness  wish  to  make  a  statement 
privately  to  the  judge  in  chambers  under  the  same 
circmnstances  as  the  previous  witnesses? 

Mr.  Margolis :     We  would  like  an  opportunity  to 

consult  wi+h  him  with  respect  to  that  matter,  but 

we  have  some  additional  argument  to  make  to  your 

Honor  on  these  points. 

The  Court:     Very  well. 
*  *  *  * 

Mr.  Margolis:  In  other  words,  the  effect  of  the 
granting  of  the  stay  is  this,  that  it  is  a  ruling  that  this 
witness  has  a  right  to  have  these  questions  tested  on 
appeal  and  may  not  be  required  in  the  meantime  to 
answer  these  questions,  because  to  require  him.  or  to 
use  coercion  upon  him,  to  require  him  in  the  mean- 
time to  answer  these  questions  is  to  effectively  de- 
prive him  of  the  right  of  appeal  because  if  he  is 
coerced  pending  the  appeal  into  answering  the  ques- 
tions which  are  the  subject  matter  of  the  appeal,  the 
appeal  becomes  moot. 

The  Court:  Mr.  Margolis,  you  urged  that  same 
thing  in  relation  to  the  witness  Bock  the  other 
evening. 

Mr.  Margolis:  This  is  preliminary  to  citing 
some  authorities,  your  Honor,  and  I  ask  the  court's 
indulgence  to  be  permitted  to  spell  this  arg-ument 
out. 

The  Court:  If  you  have  new  matters,  let  us  get 
to  them,  but  let  us  not  hash  over  the  same  things. 

Mr.   Marsrolis:     This  is   a   necessarv  foundation 
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for  my  argument,  your  Honor,  because  in  order 
to  make  this  point  crystal  clear  to  the  court,  if  I 
can 

The  Court:     I  understand  it. 

Mr.  Margolis:     Very  well.    I  will  try  to  avoid 

repetition.    But  it  is  not  possible  when  one  goes 

on  which  an  argument  to  always  completely  avoid  it. 
*  *  *  * 

The  Court:  Before  proceeding  in  the  matter 
with  relation  to  the  first  ten  proceedings  (the  num- 
bers of  which  I  have  forgotten),  I  made  an  order 
that  the  statements  made  to  the  judge  in  chambers 
will  be  private  until  released  by  the  witness  or 
their  counsel.  The  reporter  advises  me  that  he  is 
in  receipt  of  a  letter  from  Mr.  Margolis  requesting 
that  the  transcript  of  the  first  ten  proceedings  be 
transcribed.  I  authorized  the  reporter  accordingly 
to  transcribe  them  and  deliver  them  and  place  a 
copy  in  the  official  files  and  proceedings  so  that 
they  are  now  public,  relying  upon  the  authority  of 
counsel. 

The  reporter  advises  me  that  he  is  now  in  re- 
ceipt of  another  letter,  dated  November  12,  with 
relation  to  the  proceedings  concerning  Lillian 
Adele  Doran,  No.  8976-PH,  and  Philip  Bock,  No. 
8827-PH,  requesting  that  copies  be  prepared.  This 
is  signed  by  Mr.  McTernan. 

Accordingly,  I  will  hand  this  to  the  Clerk  for 
ling  and  direct  that  a  photostat  be  placed  in  the 
other  file,  and  authorize  the  reporter  to  transcribe 
the  proceedings  on  the  basis  that  that  is  the  releast^ 
of  the  privacy  by  the  witnesses. 
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Mt.   Margolis:     Those   facts   as  stated  by  your 

Honor  are  correct. 

*  *  *  * 

Mr.  McTernan:  The  next  case  is  In  Re  Walsh, 
104  F.  518.  This  is  also  a  District  Court  opinion, 
your  Honor. 

The  case  arose  on  a  certificate  and  order  to  show 
cause  for  a  referee  in  bankruptc}^  The  bankrupt 
had  refused  to  identify  his  signature  on  statements 
made  over  his  name  to  a  third  party,  claiming  his 
privilege  against  self-incrimination. 

Here  the  court,  on  the  basis  of  the  Counselman 
case,  held  that  the  privilege  was  properly  claimed, 
saying : 

"The  question  asked  might  certainly  tend  to  in- 
criminate the  witness  if  the  statement  made  to  the 
third  party  were  false  and  the  third  party  relied 
on  it  in  furnishing  the  goods  in  question.  Then 
Walsh  would  be  guilty  of  obtaining  property  under 
false  pretenses." 

Now  here  again,  your  Honor,  the  court  is  simply 
looking  at  the  situation  in  the  light  of  the  facts 
which  exist  and  the  possibilities  of  prosecution  that 
exist  in  the  state  of  the  law  without  any  details 
showing  the  facts,  without  requiring  the  bankrupt 
to  make  admissions  of  participation  in  any  kind  of 
a  fraudulent  scheme,  and  simply  saying  that  on 
the  possibility  that  this  statement  which  he  was 
asked  to  identify  contained  false  statements  he 
would  then  be  guilty  of  a  crune  of  obtaining  goods 
under  false  pretenses,  or  might  be  prosecuted  for 
such  a  crime. 
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The  Court :  His  name  appeared  on  the  document 
and  it  was  in  writing,  so  the  question  is  whether  or 
not  it  was  his  signature.  If  the  name  appears  in 
writing  the  presumption  is  that  the  man  signed  it. 
So  obviously  I  cannot  see  any  analogy  there. 

Neither  can  I  in  the  particular  case  which  I  just 
examined,  because  there  it  was  a  proceeding  under 
a  court-martial  and  there  was  a  closer  connection 
between  the  defendant  in  that  case  and  the  publica- 
tion which  appeared  than  the  mere  asking  of  the 
question. 

Go  ahead,  counsel. 

Mr.  McTernan:  I  submit  to  your  Honor  that 
if  the  government  wanted  to  prove  that  this  was 
Walsh's  signature  and  they  asked  him  for  infor- 
mation and  he  claimed  his  privilege,  then  the  ap- 
proach of  the  court  is  pertinent  here  and  is  ap- 
plicable here.  We  are  not  governed,  nor  is  the  court 
governed,  by  what  questions  the  government  need 
not  ask. 

The  Court :  That  would  be  analogous  if  they  had 
a  third  person  in  and  said,  ''Do  you  know  whether 
or  not  that  is  Walsh's  signature?"  Then  you  would 
have  an  analogy  with  this  case. 

Mr.  McTernan:  Obviously  we  are  not  going  to 
find  a  whole  series  of  cases  which  are  on  all  fours 
with  this  case. 

The  Court:  No,  I  do  not  think  you  are  going 
to  find  any  analogies.  I  have  looked  at  the  books 
myself  and  I  cannot  find  any  analogy  where  any- 
body has  ever  attempted  to  claim  immunity  on  the 
basis  of  the  questions  that  are  asked  here  or  on 
the  basis  of  this  immunity. 
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Mr.  McTernan:  What  we  are  trying  to  show  to 
the  couT't  and  will  if  we  are  given  the  opportunity 
is  that  the  courts  are  extremely  liberal  in  assessing 
the  claim  of  the  privilege  against  self-incrimination 
and  they  do  not  require  the  witness  claiming  the 
privilege  to  spell  out  in  every  detail  how  the  in- 
crimination would  occur,  because  by  doing  so  the 
witness  would  be  giving  up  the  very  thing  he  is 
claiming. 

The  Court:  Nor  can  it  be  left  to  mere  imagina- 
tion as  to  what  the  answer  might  be.  There  must 
be  some  reasonable  relationship  between  a  possible 
crime  which  the  witness  might  have  committed  and 
the  answer  that  he  might  give  to  the  question,  a  rea- 
sonable answer  to  the  question,  and  I  have  been 
unable  to  see  it  as  yet.  I  have  followed  your  argu- 
ment very  closely  and  I  still  cannot  see  it. 

Mr.  Margolis :  The  crime,  your  Honor,  as  spelled 
out  by  the  gentlemen  who  sit  at  the  other  table 

The  Court:  We  have  gone  over  that  before, 
under  the  Smith  Act  with  relation  to  the  Foster 
indictment,  and  I  have  studied  the  matter  over  very 
carefully  and  I  cannot  see  any  reason  for  chang- 
ing my  views  as  heretofore  expressed. 

Mr.  McTernan:  I  would  like  an  opportunity  to 
finish  with  these  cases,  your  Honor. 

The  Court:  Particularly  in  view  of  the  fact 
that  in  each  one  of  these  cases  they  have  stated 
to  each  one  of  these  witnesses  that  they  are  not 
under  investigation. 

Mr.  McTernan :  But,  your  Honor,  that  has  noth- 
ing to  do  with  the  question.    The  point  is  that  in 
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any  proceeding  the  government  cannot  compel  an 
answer  which  could  be  used  in  some  other  situa- 
tion to  involve  him  in  prosecution,  and  it  doesn't 
make  any  difference  whether  these  people  are  under 
investigation  or  not  under  investigation.  The  wit- 
ness in  the  Counselman  case  was  not  under  investi- 
gation. 

The  Court:  I  think  it  would  in  the  event  that 
these  witnesses  were  ultimately  indicted  for  some 
offense. 

Mr.  McTernan:     It  might  make  a  stronger  case. 

The  Court:  Then  certainly  who  would  be  the 
first  one  here  to  claim  that  they  had  immunity? 

Mr.  McTernan:  We  have  stated  our  position  to 
the  court  on  immunity.  We  say  that  there  is  no 
law  applicable  to  this  situation  by  which  directly 
or  indirectly  any  possibility  of  immunity  could  be 
claimed  or  given,  and  it  is  significant  that  at  no 
time  in  any  of  these  proceedings  beginning  with 
October  25th  has  government  counsel  claimed  that 
there  was  any  basis  upon  which  these  witnesses 
could  be  given  immunity. 

The  Court :  I  do  not  mean  to  be  expressing  any 
final  opinion  as  to  whether  the  statement  made  by 
the  prosecutor  to  these  witnesses  did  or  did  not 
grant  immunity;  but  on  the  general  subject  of 
immunity  I  have  heretofore  expressed  myself,  and 
that  it  lies  in  the  constitutional  right.  I  do  not 
think  it  lies  necessarily  or  solely  or  exclusively  by 
statute.  That  is  the  effect  of  the  Supreme  Court's 
holding  in  relation  to  those  southern  cases,  the 
names   of   which   I   have   forgotten   now,   where   a 
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man  gave  a  confession  under  eirciUTistances  which 
the  court  held  was  improper  and  the  confession  was 
used  to  convict  him. 

Mr.  Goldschein:     The  McNabb  case. 

The  Court:  You  are  all  familiar  with  the  cases 
that  I  have  in  mind. 

But  the  court  says  you  cannot  do  that.  So  the 
net  result  is  he  cannot  do  it  because  the  man  cannot 
be  forced  to  testify  against  himself.  In  other  words, 
he  cannot  get  a  confession  out  of  him  and  then 
prosecute  him  or  use  it  against  him.  So  if  that  is 
not  constitutional  immunity,  I  do  not  know  what 
it  is. 

Mr.  McTernan:  I  v^sh  you  would  weigh  that 
against  the  issues  involved  in  the  Counselman  case, 
where  the  question  is  whether  he  could  be  forced 
to  testify  against  himself  and  whether  an  immu- 
nity statute  was  sufficient,  and  they  held  that  the 
immunity  statute  was  not  sufficient  because  it 
wasn't  broad  enough. 

The  Court:  Yes.  There  are  several  statutes  re- 
lating to  particular  types  of  offenses  where  they 
give  imnumity.  I  recall,  I  think  during  the  NRA 
days,  the  National  Industrial  Recovery  Act,  had 
some  jn-ovision  in  it,  if  I  remember  correctly, 
where  a  ])erson  would  be  specifically  granted  im- 
vn unity  if  he  came  forward  with  certain  informa- 
tion from  the  antitrust  laws.  But  that  is  a  differ- 
<  nt  situation,  that  is  a  statutory  immunity,  and 
levanted  with  relation  to  the  attainment  of  a  par- 
ticular object  of  Congress. 

You  would  have  a  similar  situation  here  if  Con- 
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gress  had  passed  some  general  act  condemning  the 

Communist  Party  or  anything  that  it  stands  for, 

or  the  Communist  Party  by  name,  and  said  that 

anyone  who  comes  forward  to  give  information  will 

be  granted  immunity.    But  you  do  not  have  that 

liere. 
*  *  *  * 

Mr.  McTernan :  But  going  on  with  the  question  of 
the  approach  of  the  courts  to  the  question  of  the 
claim  of  privilege,  the  next  case  I  want  to  cite  is  Ex 
Parte  Irvine,  74  F.  954,  where  in  a  criminal  case — a 
criminal  trial,  not  a  grand  jury  proceeding — there 
had  been  testimony  as  to  the  participation  by  three  in- 
dividuals whom  we  shall  call  A,  B  and  C  in  a  lot- 
tery business  in  certain  cities  in  Ohio  and  Ken- 
tucky; that  they  employed  carriers  to  transport 
bets  and  money  between  these  cities. 

The  witness  was  asked  at  the  trial  whether  dur- 
ing the  period  in  question  A,  B  and  C  were  noi 
engaged  in  and  connected  with  the  lottery,  and  whai 
tJie  duties  of  one  of  these  three  people  were,  an( 
whether  one  of  these  three  people  was  a  carrier  o: 
bets  and  money  between  the  two  points.  And  they 
held  that  the  claim  of  privilege  against  self-in- 
crimination there  was  proper,  saying  that  the  an- 
swers would  tend  to  incriminate  since  admissions 
bv  the  witness  as  to  what  the  business  of  A,  B  and  | 
C  was  would  be  relevant  to  establish  that  A,  B 
and  C  v/ere  engaged  in  business  at  the  time  in  ques- 
tion and  that  this  would  be  a  material  link  in  the 
chain  of  evidence  to  establish  the  possible  guilt  .: 
of  the  witness  on  a  charge  of  conspiracy  to  vio- 
late the  verv  laws  that  were  involved  in  that  case. 
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Now  this,  I  submit,  on  its  facts  becomes  very 
close  to  the  situation  here.  Here  in  this  case,  too, 
a  witness  is  being  asked  what  he  knew  about  some- 
body else,  and  this  he  refused  to  answer  on  the 
ground  that  to  reveal  his  knowledge  might  incrimi- 
nate him  on  the  very  charges  in  which  these  peo- 
r)le  were  involved. 

I  cite  this  particularly,  your  Honor,  because  your 
Honor  expressed  concern  over  the  question. 

The  Court:     What  is  the  citation? 

Mr.  ]\rcTernan:     74  F.  954. 

The  Court:  In  this  case  the  witness  was  called 
during  the  course  of  the  trial  before  the  trial  jury. 

Mr.  McTernan:     Yes,  that  is  what  I  indicated. 

The  Court:  And  prior  to  the  time  he  was  called 
to  the  witness  stand  there  was  previous  evidence 
that  the  witness  had  actually  carried  the  lottery 
packages  back  and  forth,  so  that  there  was  evi- 
dence before  the  court  from  which  the  court  could 
reasonably  and  readily  conclude,  in  view  of  the 
previous  testimony  of  a  witness  under  oath,  that 
this  mtness  here  had  participated  in  the  lottery, 
that  if  he  would  answer  the  question  and  admit 
that  he  knew  them,  and  also  admit  that  he  carried 
packages,  it  would  incriminate  him. 

Mr.  Mc^JVrnan:  But  your  Honor  doesn't  mean, 
does  he,  that  in  every  case  where  the  witness  claims 
the  privilege  he  first  has  to  testify  under  oath  that 
he  has  committed  the  crime? 

The  Court :     I  did  not  say  that. 

Mr.  McTernan:  That  is  the  purport  of  your 
statement. 
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The  Court:  I  did  not  say  that  and  there  was 
no  implication  to  that  effect.  I  said,  what  had 
occurred  there  was  before  this  witness  was  called 
upon  to  testify  another  witness  had  testified  under 
oath  that  he  actually  had  committed  an  offense, 
so  the  court  had  before  it  something  more  than 
some  mere  claim,  some  possible  idea  that  a  person 
miiiht,  by  saying  that  they  knew  someone  or  know 
their  address,  be  incriminated.  I  just  cannot  see 
any  analogy  to  this  case,  counsel. 

V  *        *        * 

Mr.  McTernan:  And  the  question  which  your 
Honor  has  to  decide  is  very  similar  to  the  prob- 
lems that  were  put  before  Lord  Coke  at  the  time 
the  star  chamber  was  conducting  inquisitions  simi- 
lar to  the  ones  this  grand  jury  is  in,  and  similar 
to  the  cases  that  were  presented  before  the  Colo- 
nial courts  before  the  Revolution. 

The  Court:  I  have  seen  no  similarity  between 
the  grand  jury  proceedings  and  the  star  chamber 
session  as  yet. 

Mr.  McTernan:  I  have,  your  Honor,  and  I 
would  be  glad  to  elucidate. 

The  Court:  In  these  grand  jury  proceedings 
the  questions  are,  "Do  you  know."  The  witnesses 
have  had  an  opportunity  to  be  heard  and  up  to 
now  I  have  decided  that  their  answers  will  not 
incriminate  them. 

Mr.  McTernan:  We  have  tried  to  show  to  this 
court  that  this  grand  jury,  through  the  admissions 
of  the  United  States  Attorney  for  this  District,  is^j 
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engaged  in  an  investigation  of  Communist  activi- 
ties from  "top-to-bottom/'  looking  to  any  possible 
violations  of  law  by  people  with  whose  political 
philosophy  the  United  States  Attorney  disagrees. 
And  we  say  that  a  case  which  arises  out  of  an 
inquisition  like  this,  your  Honor,  is  very  closely 
similar  to  the  inquisition  of  the  star  chamber  and 
very  similar  to  the  writs  of  assistance  used  by  the 
Colonial  governors  against  American  patriots  in 
the  Colonial  days.  We  say  here  the  responsibility 
of  the  court  is  the  same  as  the  responsibility  of 
Lord  Coke.  It  is  the  same  as  the  responsibility 
of  the  United  States  Supreme  Court  in  recogniz- 
ing this  vicious  practice  in  cases  such  as  Anderson 
V.  United  States,  where  this  kind  of  prosecution 
against  Anderson  was  reviewed  by  Mr.  Justice 
Black,  and  we  hope  that  the  real  nature  of  these 
proceedings  will  be  recognized  by  everyone  who 
has  the  opportunity  to  know  about  them,  your 
Honor,  and  particularly  this  court,  so  that  the  right 
of  people  in  this  community  to  be  free  in  their  po- 
litical beliefs  and  not  subjected  to  a  'Hop-to-bot- 
tom" investigation  at  the  whim  of  the  United 
States  Attorney  who  disagrees  with  their  political 
philosophy,  that  this  kind  of  thing  will  be  ended 
and  that  this  kind  of  hyper-technicality  of  asking 
questions  as  remote  as  the  United  States  Attorney 
can  frame  them  from  the  actual  issues  as  to  what 
he  is  going  after  can  be  used  to  put  people  in 
jail,  not  because  they  refuse  to  answer  questions, 
your  Honor — that  is  not  the  purpose  of  the  United 
States  Attorney:  the  purpose  of  the  United  States 
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Attorney  is  to  put  these  people  in  jail  for  what  he 
thinks  they  think,  and  that  is  the  only  reason. 


*  *  *  * 


Los  Angeles,  California 
November  12,  1948;  1:30  o 'Clock  P.M. 


*  *  *  * 


Mr.  Goldschein:  May  it  please  the  court,  we 
have  heard  much  in  these  past  few  weeks  about 
what  the  Attorney  General  did  and  about  what  the 
Attorney  General  said,  and  the  fact  that  the  Com- 
inunist  Party  was  listed  as  a  subversive  organiza- 
tion. Nothing  was  said  about  the  other  organiza- 
tions that  were  listed  as  subversive.  The  only  com- 
plaint v/^as  that  the  Communist  Party  was  on  that 
subversive  list. 

Now  let  me  call  the  court's  attention  to  the  fact 
til  at  since  it  had  already  been  touched  on  I  would 
like  to  point  out  that  the  German  Bund  was  also 
on  that  subversive  list  of  the  Attorney  General,  the 
Dante  Alighieri  Society  was  also  on  that  subversive 
list  of  the  Attorney  General;  so  were  the  Friends 
of  New  Germany  on  that  subversive  list  of  the  At- 
torney General.  The  Lictor  Society  was  a  Fascist 
organization  on  that  list,  and  the  German- American 
Vocational  League  was  also  on  that  list. 

So  the  Attorney  General  didn't  merely  single? 
out  and  select  the  Communist  Party  as  a  subver- 
sive organization.  He  named  all  those  that  he 
thought  were  organized  or  had  interests  that  were 
adverse  to  the  government  of  the  United  States. 
But  he  said  nothing,  and  Congress  has  enacted  no  I 
laws,  which  made  any  of  those  organizations  illegal. 
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Now  it  is  our  position  in  this  case,  may  it  please 
the  court,  that  neither  the  Communist  Party  nor 
any  member  of  that  party,  nor  any  associates  of 
the  members  of  that  party,  are  entitled  to  any 
greater  privilege  than  any  other  citizen  of  the 
United  States;  that  every  citizen  who  is  subpo- 
enaed before  this  grand  jury  must  answer  ques- 
tions propounded  to  them  unless  they  can  show 
to  the  court  that  the  answer  to  those  questions 
would  tend  to  incriminate  them  for  the  violation  of 
a  Federal  offense. 

That  was  determined  for  the  first  time,  may  it 
please  the  court,  under  the  administration  of  Presi- 
dent Jeiferson  when  the  war  for  civil  rights  had 
just  been  concluded  and  when  Chief  Justice  Mar- 
shall rendered  his  famous  decision  in  the  Aaron 
Burr  case  on  that  very  question  of  contempt.  N"o 
witness  can  decide  for  himself  whether  or  not  the 
question  propounded  to  him  would  tend  to  incrimi- 
nate him  for  the  violation  of  a  Federal  offense. 
He  can  determine  that  he  will  not  answer  when 
the  court  orders  him  and  then  when  he  determines 
that  it  is  at  his  peril. 

Were  the  law  otherwise  than  that  the  member  of 
any  organization,  whether  it  be  a  totalitarian  or- 
ganization, whether  it  be  a  Fascist  organization, 
whether  it  be  a  Communist  organization,  if  the 
newspapers  published  a  story  with  reference  to  a 
grand  jury  investigation  as  to  any  one  of  those 
organizations  every  member  of  that  organization 
and  every  individual  who  had  ever  been  associated 
with    any   member    of   that    organization,    if   sub- 
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poenaed  before  the  grand  jury  with  reference 
to  any  material  fact,  could  claim  their  privilege 
against  self-incrimination  because  they  had  at  one 
time  been  associated  with  a  member  of  that  or- 
ganization. 

And  it  goes  further.  It  wouldn't  alone  pertain 
to  social  organizations  or  political  organizations, 
]3ut  it  would  also  pertain  to  gangs  and  mobs. 

Let  us  say  for  the  sake  of  illustration  that  the 
newspapers  today  published  a  story  with  reference 
to  a  man  being  found  dead  in  a  ditch  allegedly 
killed  by  a  member  of  the  Capone  organization. 
Could  it  be  possibly  held  that  every  member  of 
that  Capone  organization  who  is  subpoenaed  in 
'oefore  that  grand  jury,  whether  he  knew  anything 
directly  about  that  killing  or  not,  or  had  anything 
to  do  with  it,  could  claim  his  constitutional  privi- 
lege against  self-incrimination  because  he  was  asso- 
ciated \vith  that  organization  or  was  associated  with 
a  member  of  that  organization? 

The  president  of  a  corporation  is  not  privi- 
leged to  claim  his  privilege  against  self-incrimi- 
nation when  subpoenaed  to  bring  the  books  of  that 
corporation  in  before  the  grand  jury.  An  official 
of  a  labor  union  has  no  privilege  against  self-in- 
crimination when  ordered  to  bring  the  books  of 
that  labor  union  in  before  the  grand  jury.  Why 
then  are  members  or  associates  of  members  of  the 
Communist  Party  claiming  any  special  privilege? 
By  virtue  of  Avhat  right?  Are  they  especially 
annointed?    What  greater  privilege   are   they   en- 
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titled  to  than  I  would  be,  or  any  other  citizen  of 
these  United  States  would  be? 

We  insist,  may  it  please  the  court,  that  the  first 
ease  decided  in  this  country  by  Chief  Justice  Mar- 
shall and  the  last  case  decided  by  the  Supreme 
Court  of  the  United  States  on  this  question,  all 
cases  in  between  hold  to  the  same  thing.  In  the 
case  of  Camorota  v.  United  States,  may  it  please 
the  court,  111  F.  (2d),  United  States  v.  Flegen- 
heimer,  82  F.  (2d),  United  States  v.  Winberg, 
62  F.  (2d),  O 'Council  v.  United  States,  40  F.  (2d) 
— in  each  of  those  except  the  Camaroto  case  the 
question  was  raised,  do  you  know  a  certain  indi- 
ridual. 

In  the  Flegenheimer  case  the  question  was  asked, 
"Do  you  know  Di  Larmi,"  and  Di  Larmi  was  an 
alias  for  Flegenheimer.  He  refused  to  answer  that 
question  and  the  court  held  in  that  case  that  there 
was  no  privilege  against  self-incrimination  involved 
there  because  his  knowledge  of  Flegenheimer  or 
Di  Larmi  couldn't  possibly  incriminate  him  al- 
though he  had  a  bank  account  with  him. 

In  the  O'Connell  case  the  question  was,  "Do 
you  know  where  Malloy's  place  is,"  and  he  re- 
fused to  answer  that  question.  It  was  a  lottery 
investigation  by  the  grand  jury.  And  in  that  case 
the  court  held  that  he  was  not  privileged  to  re- 
fuse to  answer  that  question. 

I  can  call  off  case  after  case  on  that  question, 
may  it  please  the  court,  but  it  proves  nothing  and 
enlightens  the  court  no  more  than  did  the  original 
case  in  the   Supreme  Court,  the  Aaron  Burr  case, 
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and  the  Mason  case.  They  are  all  on  the  same 
point.  And  in  the  Mason  case  there  is  no  need  of 
me  going  into  the  facts  of  that  case  because  the 
court  has  already  heard  them  discussed  and  dis- 
cussed them  during  the  course  of  this  argument. 

The  Court:  The  questions  of  law  that  have 
been  raised  do  not  seem  to  me  to  throw  any  dif- 
ferent light  upon  the  situation  than  that  hereto- 
fore done.  I  can  see  no  reason  for  reaching  any 
different  conclusion  than  I  have  heretofore  reached 
concerning  the  question,  nor  extending  myself  at 
length  on  the  points  that  have  been  raised  by  coun- 
sel or  the  cases  that  have  been  cited.  As  I  stated 
to  Mr.  McTernan,  the  question  is  whether  or  not 
these   questions   will   incriminate   the   witnesses. 

I  must  say  that  in  so  far  as  the  appeal  is  con- 
cerned, of  course  the  parties  have  a  right  to  an 
appeal,  but  it  is  not  in  every  case  that  a  man  is 
released  during  the  appeal.  Very  frequently  people 
take  appeals  and  serve  their  term  out  in  the  peni- 
tentiary and  their  cases  are  either  affirmed  or  re- 
versed after  the  appeal  is  decided.  Because  a  man 
has  a  right  to  take  an  appeal  does  not  mean  he 
lias  a  right  to  thwart  the  processes  of  the  court 
or  the  orders  of  the  court  pending  the  appeal.  So 
much  for  that. 

If  the  witness  desires  to  make  a  statement  to 
me  privately  to  me  in  chambers,  he  may  do  so 
under  the  conditions  heretofore  indicated.  This 
is  the  witness  Dobbs.  Have  you  reached  a  con- 
clusion in  that  respect? 

Mr.  Margolis:     Yes.   We  merely  want  to  answer 
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Mr.  Goldschein,  but  in  view  of  your  Honor's  re- 
marks perhaps  it  won't  serve  any  useful  purpose. 

The  Court:  Do  you  desire,  Mr.  Dobbs,  to  make 
R  statement  privately  in  chambers  to  the  judge? 

Mr.  Dobbs:     Yes,  sir. 

The  Court:  Very  well.  The  reporter  and  the 
Clerk  and  the  bailiff  will  come  into  chambers. 

STATEMENT  OF  WITNESS  DOBBS 

(The    following    proceedings    were    had    in 
chambers,  as  follows:) 

The  Court:  Yes,  Mr.  Dobbs.  You  wish  to  make 
a  statement  at  this  time? 

Mr.  Dobbs:     That  is  right,  sir. 

The  Court:  Have  you  written  it  out  and  you 
wish  to  read  it  ? 

Mr.  Dobbs:     No.   I  have  just  made  a  few  notes. 

The  Court:     Very  well. 

Mr.  Dobbs:  In  view  of  the  fact  that  there  have 
been  many  newspaper  articles  of  recent  date  stress- 
ing the  point  or  emphasizing  that  the  government 
is  going  to  conduct  a  full-scale  investigation  of 
Communist  activities,  and  in  the  publicity  rela- 
tive to  the  indictment  of  the  12  Communist  leaders, 
or  alleged  Communist  leaders,  that  come  up,  I  be- 
lieve, next  Monday  for  trial,  and  in  view  of  the 
fact  that  the  government  takes  the  position  that 
aliens  who  may  be  members  of  the  Commimist 
Party  are  subject  to  deportation  proceedings  be- 
cause of  the  government's  contention  that  Commu- 
7iists  are  advocates  of  force  and  violence  against 
the    government,   and   in   view   also   of   the   whole 
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spreading  thesis  through  various  committees  of 
the  guilt-through-association  theory,  that  I  still 
maintain  the  position  that  I  refuse  to  answer  ques- 
tions about  Communist  organizations,  alleged  Com- 
munist Party  members,  in  the  view  that  the  an- 
swers to  these  questions  might  incriminate  me. 

For  instance,  I  have  read  that  Mr.  Sparks  and 
Mrs.  Healey  are  leaders  in  the  Communist  Party 
and  if  I  answer  these  questions  relative  to  these 
people,  or  any  knowledge  I  may  have  of  these  peo- 
ple, that  I  am  afraid  that  my  answers  might  tend 
to  link  me  to  the  Communist  Party  and  that  these 
answers  before  the  grand  jury  might  tend  to  cre- 
ate a  chain  of  evidence  that  might  be  used  against 
me. 

That  is  all  of  my  statement. 

The  Court :  You  have  touched  on  one  point  there 
tliat  your  counsel  has  not  touched  on,  and  that  was 
with  relation  to  the  deportation  of  aliens.  Is  there 
some  feeling  that  you  would  be  subject  to  depor- 
tation'? I  mean  to  say,  you  are  a  native-born 
citizen,  are  you? 

Mr.  Bobbs:     I  am,  sir. 

The  Court:     Yes? 

Mr.  Dobbs:  I  am  a  native-born  citizen.  I  cer- 
tainly want  to  make  that  clear. 

My  thinking  on  it  is  this,  that  in  view  of  the  fact 
that  the  government  maintains  that — well,  I  will 
]3ut  it  this  way — there  are  now  I  believe  around 
150  or  160  cases  throughout  the  country  of  de- 
portation proceedings  of  people  who  are  being  de- 
ported because  they  are  Communists  and,  according 
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to  the  government,  therefore  favor  the  advocacy 
of  the  overthrow  of  the  government  by  force  and 
violence.  It  is  only  that  I  am  afraid  if  my  testi- 
mony before  this  grand  jury  might  link  me  to  the 
Communist  Party  I,  too,  would  fear  that  possible 
proceedings  could  come  against  me.  Not  that  I 
am  afraid  of  being  deported,  of  course  not. 

The  Court:  Is  there  anything  else  that  you 
want  to  say? 

Mr.  Dobbs:     No,  sir. 

The  Court:     Very  well. 

(The  following  proceedings  were  resumed 
in  open   court:) 

The  Court:  By  the  way,  the  same  order  of  se- 
crecy and  privacy  made  concerning  the  other  wit- 
nesses will  apply  as  to  Mr.  Dobbs  until  either  he 
or  his  counsel  release  it. 

Mr.  Dobbs  has  made  a  statement  to  me  and  he 
has  added  no  additional  grounds  to  that  advocated 
hy  his  counsel,  nor  shown  any  other  reasons  why 
the  couT't  should  hold  that  the  answers  would  in- 
criminate him  to  any  of  these  questions.  Accord- 
ingly the  order  is  made  that  the  witness,  Mr. 
Dobbs,  shall  appear  before  the  grand  jury  and  an- 
swer the  following  questions: 

Do  you  know  Dorothy  Healey? 

Do  you  know  her  business  and  home  address*? 

Do  you  know  her  occupation? 

Do  you  know  where  she  can  be  located? 

Do  you  know  if  she  is  married,  and  if  so  what 
]ior  husband's  name  is? 
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Do  you  know  her  husband's  occupation? 

Do  you  understand  the  order,  Mr.  Dobbs? 

Mr.   Dobbs:     Yes,   sir. 

The  Court:     Very  well.   Next  matter. 

Mr.  Goldsehein:     Miss  Frances  L.  Duffy,  please. 

FRANCES  L.  DUFFY 
called  as  a  witness  by  and  on  behalf  of  the  govern- 
ment, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows : 

The  Clerk :    State  your  name. 

The  Witness :    Frances  L.  Duffy. 

The  Clerk:    Take  the  stand. 

Mr.  Goldschein :  The  next  witness,  may  it  please 
the  court,  is  Samuel  Harry  Kasinowitz.  Mr.  Kasino- 
witz was  recalled  by  the  grand  jury,  may  it  please 
the  court,  and  asked  certain  questions  and  refused 
to  answer  those  questions  on  the  ground  that  the 
answer  would  tend  to  incriminate  him.  The  govern- 
ment challenges  that  right  and  asks  the  court  to 
hear  the  questions  and  answers  to  determine  that 
question. 

The  Court:    Very  well. 

Direct  Examination 

By  Mr.  Goldschein: 

Q.     This  is  Miss  Frances  L.  Duffy? 

A.    Yes,  sir. 

Q.  Miss  Duffy,  on  November  3,  1948,  were  you 
the  official  court  reporter  in  the  grand  jury? 

A.     Yes,  sir. 

The  Court:     You  had  been  sw^orn  as  such? 

The  Witness:     Yes,  sir;  I  have. 
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(Testimony  of  Frances  L.  Duffy.) 

Q.  (Bv  Mr.  Goldschein) :  Were  you  present 
when  Samuel  Harry  Kasinowitz  was  recalled  as 
a  witness  before  that  grand  jury?  A.    I  was. 

Q.  Did  you  take  down  in  shorthand  the  ques- 
tions propounded  to  him  and  the  answers  that  he 
gave?  A.     I  did. 

Q.  Will  you  read  those  questions  and  answers, 
please,  ma'am,  beginning  at  the  beginning,  any 
statement  made  to  him.  A.     Yes,  sir. 

"Mr.  Goldschein:  Mr.  Samuel  Harry  Kasino- 
witz, recalled. 

''Now,  Mr.  Kasinowitz,  this  grand  jury  is  not 
investigating  you.  They  are  making  an  investiga- 
tion with  reference  to  certain  Federal  employees 
who  made  a  false  statement  to  a  Federal  agency 
with  reference  to  their  afi&liation  with  certain  groups 
or  clubs  or  organization. 

"Q.  (By  Mr.  Goldschein):  Now,  you  are  not 
employed  by  the  Federal  government,  are  you? 

"A.    No. 

"Q.  Have  you  ever  been  employed  by  the  Fed- 
eral government  ?  A.    No. 

"Q.  To  the  best  of  your  recollection,  are  you 
personally  acquainted  with  any  employees  of  the 
Federal  government? 

"A.     Not  to  my  knowledge. 

"Q.  Do  you  recall  the  names  of  any  of  your 
friends  or  acquaintances  that  are  employed  by 
the   Federal   government? 

"A.     Not  to  my  knowledge. 

"Q.     Do  you  know  Dorothy  Healey? 
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"A.  Well,  I  can't  answer  that  question.  I 
haven't  had  an  opportunity  to  consult  with  my 
attorney. 

''Q.  All  right.  Do  you  know  her  business  or 
home  address  ? 

"A.     I  have  to  give  the  same  answer. 

"Q.     Do  you  know  her  occupation? 

"A.  I  have  to  give  the  same  answer  to  that 
question. 

''Q.     Do  you  know  where  she  can  be  located? 

"A.  I  will  have  to  give  the  same  answer  to  that 
question. 

^'Q.  Do  you  know  whether  Dorothy  Healey  is 
married  ? 

"A.     I  still  have  to  give  the  same  answer. 

''Q.     Do  you  know  what  her  husband's  name  is? 

''A.     Same  answer. 

^'Q.  Do  you  know  what  his  occupation  is,  if 
you  do  know  him? 

'^A.     I  have  to  give  the  same  answer. 

''Q.  We  will  give  you  five  minutes.  Will  you 
step  outside.   Your  lawyer  is  outside,  is  he? 

''A.    Yes. 

"Q.  Consult  with  him,  and  we  will  have  you 
back.  You  won't  leave?  A.     No." 

Then  he  was  recalled  in  a  few  minutes  and  the 
following  took  place: 

'^Q.  (By  Mr.  Goldschein)  :  Mr.  Kasinowitz,  did 
you  see  your  lawyer?  A.     Yes. 

"Q.  You  had  an  opportunity  to  talk  with  him, 
did  you?  A.    Yes. 
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''Q.  All  right.  Now  ,are  you  employed  by  the 
Federal   government?  A.     No. 

''Q.  Were  you  ever  employed  by  the  Federal 
government  ?  A.     No. 

"Q.  Do  you  recall  the  name  of  any  of  your 
friends  or  acquaintances  that  are  employed  by  the 
Federal  government? 

*'A.  Not  to  my  knowledge.  Not  to  the  best  of 
my  knowledge  can  I  recall  any  names. 

''Q.     Do  you  know  Dorothy  Healey? 

"A.  I  must  refuse  to  answer  that  question  on 
the  grounds  that  it  might  incriminate  me. 

"Q.  Do  you  know  her  business  or  home  ad- 
dress? A.     Same  answer. 

^'Q.     Do  you  know  her  occupation? 

*'A.     Same  answer. 

''Q.     Do  you  know  where  she  can  be  located? 

"A.     Same  answer. 

''Q.  Do  you  know  whether  Dorothy  Nealey  is 
married?   If  so,  what  is  her  husband's  name? 

"A.  T  must  give  the  same  answer  to  that  ques- 
tion. 

"Q.  Do  you  know  what  his  occupation  is,  if  she 
is  married?  A.     Same  answer. 

"Mr.  Goldschein:  All  right,  sir.  We  will  re- 
cess you,  sir,  until  tomorrow  morning,  11 :00  o'clock." 

The  Court:     Cross-examination? 

Mr.  Margolis:     No  cross-examination. 

The  Court:    Step  down. 

(Witness  excused.) 
Mr.  Goldschein:    The  government  insists,  may  it 
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please  the  court,  that  there  is  nothing  in  the  ques- 
tions that  will  elicit  any  answer  that  would  tend,  to 
incriminate  the  witness  for  the  violation  of  a  Federal 
offense.  We  respectfully  ask  the  court  to  give  the 
witness  an  opportunity  to  be  heard  privately  in 
chambers  so  that  the  court  may  be  able  to  determine 
Avhether  or  not  there  is  any  present  danger  that  the 
answer  that  the  witness  may  give  may  tend  to  in- 
criminate him  for  the  violation  of  a  Federal  offense. 
Mr.  Margolis:  Your  Honor  please,  at  this  time 
we  wish  again  to  propose  that  the  record  in  the  two 
cases — pardon  me. 

(Conference  between  counsel.) 

Your  Honor  please,  I  want  to  again  make  a  motion 
for  a  continuance  on  the  same  grounds  as  were 
previously  stated  with  respect  to  the  matter  of  Ben 
Dobbs. 

The  Court :    Same  ruling.  The  motion  is  denied. 

It  may  be  deemed  that  all  of  the  matters  and  things 
offered  in  support  of  that  motion  may  be  deemed  to 
have  been  offered  in  behalf  of  this  witness. 

Mr.  Margolis:  Now,  if  your  Honor  please,  I 
would  like  to  suggest,  in  order  to  save  time,  that  the 
entire  record  as  made  in  the  case  of  Ben  Dobbs,  the 
case  preceding  this  one,  [205]  and  in  which  there 
was  incorporated  an  earlier  record  in  two  other 
cases,  be  deemed  that  each  and  every  part  thereof, 
including  the  evidence  offered,  offers  of  proof,  argu- 
ment and  all  matters  and  things,  all  stipulations,  be 
deemed  to  be  included  in  and  be  part  of  this  record 
as  though  offered  for  the  first  time  on  behalf  of  this 
witness. 
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The  Court:  It  is  so  ordered,  as  well  as  all  of  the 
objections  made  by  either  party. 

Now  does  the  witness  wish  to  make  a  statement? 

Mr.  Margolis:     Yes,  your  Honor. 

The  Court:     Do  you  wish  to  do  so? 

Mr.  Kasinowitz:     Yes. 

The  Court:  The  reporter,  Clerk  and  bailiff  will 
come  into  chambers. 

STATEMENT  OF  WITNESS  KASINOWITZ 

(The    following    proceedings    were    had    in 
chambers,  as  follows:) 

The  Court:     Do  you  wish  to  make  a  statement? 

Mr.  Kasinowitz:  Well,  your  Honor,  I  hold  to 
the  position  that  I  might  be  incriminated  prin- 
cipally on  three  grounds: 

First,  the  developments  which  have  preceded  our 
involvement  in  this  grand  jury  hearing,  particu- 
larly with  regard  to  the  trials  in  New  York  which 
come  up  in  a  few  days,  and  also  with  respect  to  the 
fact  as  was  indicated  in  court  that  the  Communist 
Party  is  viewed  and  so  designated  by  the  Attorney 
General's  office  as  a  subversive  organization,  and 
thirdly  on  the  grounds  that  in  regard  to  this  par- 
ticular question  I  have  become  aware  of  the  fact 
that  Dorothy  Healey  is  or  was  a  leading  officer 
of  the  Communist  Party  in  Los  Angeles,  and  I 
feel  that  my  answer  of  the  questions  that  are  di- 
rected to  me  I  might  i)lace  myself  in  the  position 
of  incrimination. 

That  is  essentially  the  statement  that  I  wish 
to  make. 
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The  Court:     Do  you  have  anything  else  to  say? 

Mr.  Kasinowitz:     No. 

The  Court:     No  other  reasons? 

Mr.  Kasinowitz:     No,  sir. 

The  Court :     Very  well. 

The  Court:  Same  stipulation  concerning  the 
grand  jury? 

Mr.  Margolis:     Yes,  your  Honor. 

Mr.  Goldschein:     So  stipulated. 

The  Court:  It  will  be  the  same  order  con- 
cerning the  secrecy  and  privacy  of  the  witness' 
statement  until  released  by  him  or  his  counsel. 

Mr.  Kasinowitz  has  stated  to  the  court  privately 
his  reasons  for  refusing  to  answer  the  questions. 
He  has  added  nothing  to  the  grounds  or  the  rea- 
sons heretofore  urged  by  his  counsel,  nor  shown 
any  reason  why  the  answers  to  these  questions 
would  incriminate  or  tend  to  incriminate  him,  and 
for  that  reason  the  order  of  the  court  will  be  the 
same,  that  Mr.  Kasinowitz  is  now  ordered  to  ap- 
pear before  the  grand  jury  and  to  answer  the  fol- 
lowing   questions : 

I)o  you  know  Dorothy  Healey? 

Do  you  know  her  business  or  home  address? 

Do  you  know  her  occupation? 

Do  you  know  where  she  is  located  or  can  be| 
found  ? 

Do  you  know  whether  or  not  she  is  married  ? 

Do  you  know  the  name  of  her  husband? 

Do  you  know  her  husband's  occupation? 

Do  you  understand  the  order,  Mr.  Kasinowitz? 

Mr.  Kasinowitz:     Yes,  sir. 
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The  Court:     Very  well. 

Next  matter. 
*  *  *  * 

Mr.  Goldschein :  May  it  please  the  court,  the  wit- 
ness Henry  Steinberg:  appeared  before  the  grand 
jury  and  was  asked  certain  questions  which  he  re- 
fused to  answer  claiming  the  privilege  against  self- 
incrimination.  The  government  believes  that  he  has 
no  privilege  of  self-incrimination  with  reference  to 
those  particular  questions  and  challenges  that  privi- 
lege of  self-incrimination  with  reference  to  those 
particular  questions  and  challenges  that  privilege 
and  asks  the  court  to  hear  us  on  that  matter. 

The  Court:    Very  well.  Proceed. 

Mr.  Goldsmith :    Miss  Frances  Duffy.  [208] 

FRANCES  L.  DUFFY, 

called  as  a  witness  by  and  on  behalf  of  the  gov- 
ernment, having  been  first  duly  sworn,  was  exam- 
ined and  testified  as  follows: 

The  Clerk:     Will  you  state  your  name? 

The  Witness:     Frances  L.  Duffy. 

The  Clerk:     Take  the  stand. 

Direct  Examination 
By  Mr.  Goldschein: 

Q.    This  is  Miss  Frances  L.  Duffy? 

A.     Yes,  sir. 

Q.  Miss  Duffy,  on  November  3,  1948,  were  you 
the  official  court  reporter  before  this  grand  jury? 

A.    I  was. 

The  Court:     And  had  taken  your  oath? 

The  Witness:  Yes,  sir.  I  took  it  that  day,  your 
Honor. 
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The  Court:     Very  well. 

Q.  (By  Mr.  Goldschein) :  Were  you  present 
when  the  witness  Henry  Steinberg  was  recalled  be- 
fore the  grand  jury?  A.    Yes,  sir. 

Q.  Did  you  take  down  in  shorthand  the  questions 
propounded  to  him  and  the  answers  that  he  gave? 

A.    I  did. 

Q.  Will  you  please  read  to  the  court  the  state- 
ment made  to  him,  if  any,  and  the  questions  pro- 
pounded and  the  answers  he  gave. 

A.  Yes,  sir.  Immediately  after  he  was  in  the 
room  Mr.  Goldschein  said: 

^'Mr.  Goldschein:     Henry  Steinberg,  recalled. 

''Mr.  Steinberg,  this  grand  jury  is  not  investi- 
gating you.  They  are  making  an  investigation  with 
reference  to  certain  Federal  employees  who  made 
a  false  statement  to  a  Federal  agency  with  refer- 
ence to  their  affiliation  with  certain  organizations, 
clubs  or  groups  of  people. 

"Q.  (By  Mr.  Goldschein):  Now,  you  are  not 
employed  by  the  Federal  government,  are  you? 

"A.     At  the  present  time,  no. 

"Q.  Were  you  ever  employed  by  the  Federal 
government?  A.     At  one  time. 

"Q.  Were  you  at  any  time  ever  employed  by 
the  Federal  government? 

"A.     I  was,  yes,  sir. 

"Q.     Now,  to  the  best 

"A.     (Continued)  :     I  was  employed  as  a  soldier. 

"Q.     In  a  civilian  employment? 

"A.     As  a  soldier,  18  months  in  the  Army. 
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'^Q.  Did  you  ever  have  any  civilian  employment 
for  the  Federal  government? 

"A.     No,  I  did  not. 

''Q.  To  the  best  of  your  recollection,  are  you 
personally  acquainted  with  any  employees  of  the 
Federal  government? 

''A.     To  the  best  of  my  knowledge,  I  am  not. 

'^Q.     And  do  you  know  Dorothy  Healey? 

''A.  I  refuse  to  answer  that  question  upon  the 
basis  that  I  may  incriminate  myself. 

^'Q.     Do  you  know  her  business  or  home  address? 

*'A.  T  refuse  to  answer  that  question  on  the 
basis  I  may  incriminate  myself. 

"Q.     Do  you  know  her  occupation? 

"A.  T  refuse  to  answer  that  question  on  the 
same  basis. 

"Q.     Do  you  know  where  she  can  be  located? 

''A.     No,  I  do  not. 

*'Q.  Do  you  know  whether  Dorothy  Healey  is 
married  ? 

"A.  T  refuse  to  answer  that  question  on  the 
l^asis  I  may  incriminate  myself. 

"Q.  Do  you  know  what  her  husband's  occupa- 
tion is,  if  she  is  married? 

"A.  T  refuse  to  answer  that,  on  the  basis  that 
I  may  incriminate  myself. 

"Q.  Well,  if  she  is  married,  do  you  know  her 
husliand's  name? 

''A.  I  refuse  to  answer  that  on  the  basis  that  I 
may  incriminate  myself. 

"Q.     All  right,   we  will  recess  you  until   11:00 
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o'clock   tomorrow   morning,    Mr.    Steinberg.    You 

will  report  back  here?  A.    Yes,  sir. 

The  Court:     Cross-examine? 

The  Witness:  I  am  sorry.  I  think  there  was 
another  hearing.    I  think  he  was  back. 

No,  that  was  just  when  you  told  him  to  report  at 
1:30. 

Mr.  Margolis:     No  cross-examination. 
*  *  *  * 

Mr.  Goldschein:  We  insist,  may  it  please  the 
court,  that  there  is  no  self-incrimination  involved  in 
the  answers  that  he  may  give  to  these  questions. 
We  respectfully  ask  the  court  to  hear  the  witness 
privately  to  determine  whether  or  not  the  answers  to 
the  questions  will  tend  to  incriminate  him. 

The  Court:  May  the  same  order  be  made  here 
concerning  the  record  and  the  objections? 

Mr.  Margolis :  First  of  all,  if  your  Honor  please, 
I  would  like  to  make  a  motion  for  a  continuance  on 
the  grounds  [212]  previously  stated  with  respect  to 
the  matter  in  re  Ben  Dobbs. 

The  Court:    Very  well.  The  motion  is  denied. 

Mr.  Margolis:  We  now  ask  for  a  similar  order 
incorporating  in  this  case  the  entire  record,  includ- 
ing evidence,  exhibits,  offers  of  proof,  stipulations 
and  all  other  matters  and  things,  including  argu- 
ment, which  have  been  made  a  part  of  the  record 
in  the  Ben  Dobbs  case  and  including,  of  course,  the 
earlier  record  incorporated  in  the  Dobbs  case. 

The  Court:  That  will  be  the  Doran,  the  Bock; 
Dobbs,  Kasinowitz  records  which  are  all  included  in 
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this.  In  the  Doran  case  all  of  the  previous  recoi^d 
was  incorporated  in  that  case. 

Mr.  Margolis:     That  is  right. 

The  Court:  What  was  in  that  case  is  in  this  so 
it  is  incorporated  by  incorporation. 

Mr.  Margolis:    There  are  several  incorporations. 

The  Court:    Yes. 

Mr.  Margolis:  And  I  think  it  was  understood  in 
each  case  that  the  incorporation,  so  to  speak,  would 
be  carried  forward. 

The  Court:  That  is  my  understanding,  at  least 
that  is  what  I  had  in  mind  in  connection  with  making 
the  order,  that  everything  that  has  been  offered  on 
behalf  of  any  witness  or  received  will  be  offered  or 
received  on  behalf  of  this  witness,  subject  to  all  of 
the  objections  made  of  record  heretofore  [213]  by  the 
government. 

Mr.  Margolis:    Yes,  your  Honor. 
_    The  Court :    Very  well. 

W  Does  the  witness  desire  to  make  a  statement  pri- 
vately ? 

Mr.  Steinberg:    Yes. 

The  Court:  Very  well.  We  will  recess  to  cham- 
bers with  the  Clerk,  the  reporter  and  the  baililf. 

STATEMENT  OF  WITNESS  STEINBERGl 

(The    following    proceedings    were    had    in 
chambers,  as  follows:) 

The  Court:  All  right,  Mr.  Steinberg.  Do  you 
wish  to  make  a  statement? 

Mr.     Steinberg:     Your    Honor,     I     am     aware, 
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through  reading  the  newspapers,  of  efforts  on  the 
part  of  the  government  to  accuse,  to  charge  the 
leadership  of  the  Communist  Party  with  overthrow- 
ing the  government  by  force  and  violence  for  viola- 
tion of  the  Smith  Act,  as  well  as  the  attempts  on 
the  part  of  the  government  to  deport  people  be- 
cause of  membership  in  the  Communist  Party,  and 
I  feel  that  tying  myself  in  in  any  way  in  answer- 
ing these  questions  w^ould  tend  to  incriminate  me. 

The  Court:  Now  you  mentioned  deportation. 
You  are  a  native-born  citizen? 

Mr.  Steinberg:     Yes,  sir. 

The  Court:  I  mean,  you  have  never  taken  out 
citizenship  in  any  other  country? 

Mr.  Steinberg:     No,  sir. 

The  Court:  Do  you  have  some  personal  fear  of 
deportation  if  you  might  answer  these  questions'? 

Mr.  Steinberg:     Not  at  all,  sir. 

The  Court:     Do  you  have  any  other  statement? 

Mr.  Steinberg:     That  is  all. 

The  Court:  Very  well.  We  will  reconvene  in 
the  courtroom. 

(The  following  proceedings  were  resumed  in 
open  court:) 

The  Court:  Usual  stipulation  concerning  the 
grand  jury? 

Mr.  Margolis:     Yes,  your  Honor. 

Mr.  Goldschein:     Yes,  your  Honor. 

The  Court:  The  same  order  concerning  privacy 
here  will  obtain  to  Mr.  Steinberg  as  to  the  others. 

Mr.  Steinberg  has  made  his  statement  to  me  pri- 
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vately  in  chambers  and  what  he  has  said  has  shown 
no  other  or  different  reason  for  refusing  to  answer 
the  questions  on  the  ground  they  might  incrimi- 
nate him  or  tend  to  incriminate  hun  than  that  here- 
tofore urged  in  his  behalf  by  his  counsel. 

For  that  reason  he  will  be  ordered  and  directed 
to  answer  the  following  questions — Mr.  Steinberg? 

Mr.  Steinberg:     Present. 

The  Court:  You  will  return  to  the  grand  jury 
and  answer  these  questions: 

Do  you  know  Dorothy  Healey? 
■   Do  you  know  her  business  or  home  address? 
m    Do  ycu  know  her  occupation? 

He  answered  the  question  where  she  can  be  lo- 
cated.   His  answer  was  **no." 

Do  you  know  whether  or  not  she  is  married? 

Do  you  know  her  husband's  occupation? 

Do  you  know  her  husband's  name? 

Do  you  understand  the  order? 

Mr,  Steinberg:     Yes,  sir. 

The  Court:     Yery  well. 
»  *  *  * 

Mr.  Goldschein:  I  have  some  petitions,  may  it 
please  the  court. 

('Hie  documents  referred  to  were  passed  to 
the  court.) 

The  Court:  Mr.  Goldschein  has  handed  me  a 
motion  for  the  issuance  of  a  bench  warrant  for  the 
arrest  of  Merle  Brodsky,  a  witness.  There  appear 
to  be  a  series  of  them,  Merle  Brodsky,  Max  Ap- 
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pelman,  George  Victor  Blaine,  Ruth  Rose  Utrecht 
and  Elizabeth  Glenn. 

Mr.  Margolis,  are  you  representing  any  of  those 
parties  ? 

Mr.  Margolis:  We  have  not  been  retained  by 
them. 

The  Court:     Very  well. 

You  may  have  your  bench  warrants  for  Merle 

Brodsky,   Max   Appelman,   George   Victor  Blaine, 

Ruth  Rose  Utrecht,  and  Elizabeth  Glenn.   Bond  is 

fixed  in  the  sum  of  $1000  each. 
*  *  *  * 

[Endorsed] :  Filed  April  6, 1949. 
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In  the  District  Court  of  the  United  States  in  and  for 

the  Southern  District  of  California, 

Central  Division 

Honorable  Peirson  M.  Hall,  Judge  presiding. 

In  Re: 

No.  8789-PH— LILLIAN  ADELE  DORAN 

No.  8827-PH— PHILLIP  BOCK 

No.  88319-PH— IRVING  CARESS 

No.  8842-PH— ROBERT  BLAIR 

No.  8874-PH— MERLE  BRODSKY 

No.  9321-PH— FRANK  SPECTOR 

REPORTER'S  TRANSCRIPT  OF 
PROCEEDINGS 

Los  Angeles,  California ; 
March  3,  1949     [1*] 

Appearances:  For  the  Government:  James  M. 
Carter,  United  States  Attorney,  Los  Angeles  12, 
California.  For  the  Respondents:  Margolis  &  Mc- 
Ternan,  112  West  Ninth  Street,  Los  Angeles  15, 
California;  by  John  T.  McTernan,  Esq.;  and  Esther 
Shandler.  [2] 

The  Court:     Mr.  Carter,  do  you  have  at  matter? 

Mr.  Carter:  If  the  Court  please,  the  Grand 
Jury  is  here  present.  It  desires  to  present  to  the 
Court  six  persons  who  have  refused  to  answer  ques- 
tions before  the  Grand  Jury  after  having  been  pre- 
viously ordered  to  answer  by  the  Court.    They  make 


*  Page  numbering  appearing  at  foot  of  page  of  original  certified 
Reporter's  Transcript. 
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the  presentment  here  in  the  nature  of  a  civil  con- 
tempt against  Lillian  Doran,  Philip  Bock,  Merle 
Brodsky,  Frank  Spector,  Robert  Blair  and  Irving- 
Caress. 

The  Grand  Jury  is  present. 
*     *     *     *  r4i 

The  Court:  Very  well.  We  will  now  proceed  in 
contempt.  Call  the  roll  of  the  Grank  Jury,  Mr. 
Clerk. 

(Roll  call  of  the  Grand  Jury  by  the  Clerk.) 

The  Clerk :     A  quorum  is  present,  your  Honor. 

The  Court:  Mr.  Foreman,  you  heard  the  state- 
ment of  Mr.  Carter,  the  United  States  Attorney.  A 
quorum  of  the  Grand  Jury  is  present.  Is  it  the 
desire  of  the  Grand  Jury  to  proceed  with  the  pre- 
sentment at  this  time  ? 

Foreman  Ahlswede:    Yes,  it  is,  your  Honor. 

The  Court :     Very  well.     Mr.  Carter  ? 

Mr.  Carter :     Call  Miss  Duffy. 

The  Court:  Are  these  the  same  witnesses  which 
I  had  at  the  last  hearing  ? 

Mr.  Carter:  Four  of  them  are — Spector,  Brod- 
sky, Blair  and  Caress. 

The  Court:  Is  the  transcript  prepared,  Mr.  Re- 
porter ? 

The  Reporter :     Yes,  your  Honor. 

The  Court :  The  witnesses  you  designated  are  Ca- 
ress, Blair,  Brodsky  and  Spector'? 

Mr.  Carter :  That  is  correct,  and  two  others,  Phil- 
lip Bock  and  Lillian  Doran.  There  six  altogether.  [5] 

The  Court:     Is  Lillian  Doran  present? 

Mrs.  Doran:     Yes. 
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The  Court :     Is  Phillip  Bock  present  ? 

Mr.  Bock :     Yes. 

The  Court :     Is  Frank  Spector  here  ? 

Mr.  Spector:     Here. 

The  Court :     Is  Merle  Brodsky  here  ? 

Mr.  Brodsky:     Here. 

The  Court:     Mr.  Robert  Blair? 

Mr.  Blair:     Here. 

The  Court:     Mr.  Irving  Caress? 

Mr.  Caress:     Here. 

The  Court :     Very  well.    Proceed. 

Mr.  Carter:  For  the  record,  I  will  first  call  at- 
tention to  the  Reporter's  Transcript  of  the  proceed- 
ings of  February  23, 1949,  in  this  Court,  beginning  at 
page  127  where  the  Court  made  an  order  that  certain 
questions  be  answered. 

The  Court:     What  transcript? 

Mr.  Carter:  The  Reporter's  Transcript  of  Feb- 
ruary 18,  and  23,  1949,  page  127,  where  the  order 
appears  as  to  four  of  the  witnesses,  namely,  Spector, 
Brodsky,  Blair  and  Caress. 

I  will  call  Miss  Huffy. 

FRANCES  L.  DUFFY 

being  called  as  a  witness  l)y  and  in  behalf  of  the  gov- 
ernment having  been  first  duly  sworn,  was  examined 
and  testified  as  [6]  follows : 

The  Clerk:  Will  you  state  your  name  for  the 
record  ? 

The  Witness :     Frances  L.  Duffy. 

The  Clerk:     Take  the  stand,  please. 
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Direct  Examination 
By  Mr.  Carter: 

Q.  Miss  Duffy,  you  are  the  official  court  reporter 
servicing  the  Grand  Jury?  A.     Yes,  sir. 

Q.  Were  you  present  this  morning  at  about  9 :30 
in  the  Grrand  Jury  room  in  this  building? 

A.     I  was. 

Q.  And  you  were  sworn  as  a  reporter  to  take  the 
proceedings  of  the  Grand  Jury  ? 

A.     I  have  been;  yes,  sir. 

Q.  Did  you  take  the  proceedings  this  morning 
before  the  Grand  Jury  ?        A.     I  did. 

Q.  Will  you  read  your  transcript  beginning  with 
the  opening  of  the  proceedings  this  morning  before 
the  Grand  Jury? 

The  Court:    Was  a  witness  called? 

Mr.  Carter:     Yes. 

The  Court:     Which  witness? 

The   Witness:    Mr.   Spector  was   the   first   wit- 
ness. [7] 
By  Mr.  Carter : 

Q.  Let  me  ask  you  this  question  generally  then: 
was  Frank  Spector  called  as  a  witness  this  morning  ? 

A.     Yes,  sir. 

Q.     Was  Merle  Brodsky  called  as  a  witness  ? 

A.     Yes,  sir. 

Q.    Was  Robert  Blair  called  as  a  witness? 

A.     Yes,  sir. 

Q.     Was  Irving  Caress  called  as  a  witness  ? 

A.     Yes,  sir. 

Q.    And  your  notes  indicate  that?        A.     Yes. 
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The  Court :    Lillian  Doran  ? 

Mr.  Carter:  She  was  not  there  this  morning.  I 
have  another  transcript  on  that. 

Q.  Do  your  notes  show  the  testimony  of  these 
four  witneses  this  morning  before  the  Grand  Jury? 

A.     They  do. 

The  Court:  That  is,  Caress,  Blair,  Brodsky  and 
Spector? 

Mr.  Carter :     That  is  correct. 

The  Court :    Very  well. 

The  Witness :  Mr.  Carter  said,  bring  Mr.  Spector 
I  in  first  and  Mr.  Spector  came  in  and  was  ques- 
1   tions: 

I   "By  Mr.  Carter: 

i       "Q.    Mr.  Spector,  you  have  been  previously  sworn 
[8]  before  this  Grand  Jury,  have  you  not? 

''A.    Yes. 

"Q.     Just  take  a  chair  there. 

"  Q.     Your  full  name  is  what  I 

''A.     Frank  E.  Spector. 

"Q.  Mr.  Spector,  you  were  in  the  courtroom  of 
Judge  Hall  on  February  23rd,  were  you  not,  when 
lie  made  an  order  concerning  certain  questions  you 
should  answer?        A.     I  was. 

"Q.     And  you  heard  him  make  that  order? 

'^A.     I  did. 

"Q.  You  were  directed  by  him  to  appear  before 
this  Grand  Jury  and  answer  certain  questions.  I  am 
referring  now  to  page  127  of  the  Reporter's  Tran- 
script of  February  23rd — starting  in  on  February 
18th  and  winding  up  on  February  23rd — in  which  the 
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order  in  your  presence,  did  he  not,  that  you  answer 

certain  questions  before  this  Grand  Jury  ? 

^'A.     That  is  correct. 

''Mr.  Carter:  I  will  read  from  page  128  of  the 
record,  from  the  Reporter's  Transcript  of  February 
18  and  23,  line  18: 

' '  '  The  Court :  Mr.  Caress,  you  are  ordered  and 
directed  to  be  and  appear  before  the  Grand  Jury  of 
this  district  in  the  office  in  the  Federal  Building  on 
Thursday,  March  3rd,  at  9:30  o'clock  in  the  morning 
of  that  day,  and  at  that  time  and  place  to  answer  the 
following  questions:' 

''Do  you  remember  that  order? 

' '  The  Witness :     That  is  right. 

"Mr.  Carter:  Do  you  remember  the  questions  the 
Court  ordered  you  to  answer  ? 

"The  Witness:  Not  specifically;  in  general  I  re- 
member them. 

"Mr.  Carter:     I  will  read  them  to  you: 

' '  '  Can  you  tell  us  the  table  of  organization  of  the 
Communist  Party  of  Los  Angeles  County?'  [12] 

' '  The  Witness :     That  is  the  question  ? 

"Mr.  Carter:     That  is  the  question. 

"The  Witness :  I  have  to  refuse  to  answer  that  on 
the  same  grounds  I  refused  previously. 

"Q.     By  Mr.  Carter:     What  are  those? 

"A.  On  the  ground  it  might  tend  to  incriminate 
me,  and  is  an  inquiry  into  my  political  beliefs  leased 
upon  the  First  and  Fifth  Amendments. 

" Q.     'Do  you  know  who  in  the  Los  Angeles  County 
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Communist  Party  setup  lias  knowledge  of  or  is  in 

charge  of  membership  ? ' 

"A.  I  have  to  refuse  to  answer  on  the  same 
ground. 

"Q.     ^Do  you  know  Dorothy  Healey?' 

"A.  I  have  to  refuse  to  answer  on  the  same 
ground. 

"Q.     'Do  you  know  where  she  lives?' 

''A.     I  refuse  to  answer  on  the  same  ground. 

'*Q.  'Do  you  know  where  she  can  be  found  or 
located?' 

"A.     Same  answer. 

"Q.     'Do  you  know  her  husband's  name?' 

' '  A.     Same  answer. 

"Q.     'Do  you  know  his  occupation?' 

'*A.     Same  answer.  [13] 

"Q.  'Do  you  know  any  person  in  this  county  who 
advocates  the  overthrow  of  the  government  of  the 
United  States  by  force  and  violence?' 

"A.     Same  answer. 

"Q.  'Do  you  know  any  organization  in  this 
county  which  has  as  its  purpose  the  overthrow  of  the 
government  by  force  and  violence?' 

"A.     Same  answer. 

' '  Q.  And  you  make  these  refusals,  do  you,  having 
in  mind  that  the  Court  ordered  you  to  answer  those 
questions  ? 

"A.  I  have  in  mind  that  these  questions  are  an  in- 
quiry that  violates  my  rights  under  the  amendments 
to  the  Constitution,  and  violate  my  rights  under  the 
First  and  Fifth  Amendments  to  the  Constitution. 
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' '  Q.  You  also  have  in  mind  that  the  Court  ordered 
you  to  answer  those  questions'? 

"A.  I  have  in  mind  that  I  think  the  Court  was 
unjustified  in  ordering  it,  and  that  it  was  an  illegal 
order. 

"Mr.  Carter:     Stand  outside." 

Mr.  Carter :  That  is  the  presentment  against  Irv- 
ing Caress. 

Q.  Now  will  you  read  the  record  taken  this  morn- 
ing as  to  Mr.  Brodsky?  [14] 

A.    Yes. 
"By  Mr.  Carter: 

"Q.     Your  name  is  Merle  Brodsky? 

"A.     That  is  right. 

^ '  Q.  Mr.  Brodsky,  you  were  in  court  on  February 
23rd,  in  the  courtroom  of  Judge  Peirson  Hall,  were 
you  not?  "A.     I  was. 

"Q.  When  he  made  an  order  that  you  answer 
certain  questions'? 

"A.     I  believe  that  was  the  day. 

"Q.  Reading  from  page  130  of  the  reporter's 
transcript  of  proceedings  for  the  dates  of  February 
18  and  23,  1949,  I  will  read  you  the  judge's  orders: 

' '  '  Mr.  Brodsky,  you  are  now  ordered  and  directed 
to  be  and  appear  before  the  grand  jury  of  this  dis- 
trict at  its  place  of  meeting  on  the  sixth  floor  of  this 
building  on  Thursday,  March  3rd,  at  9:30  o'clock  in 
the  morning  of  that  day,  and  then  and  there  make 
answer  to  the  following  questions.' 

"Do  you  recall  he  made  an  order  to  that  effect? 

"A.     I  recall. 

"  Q.     I  will  now  read  you  and  ask  you  again  those 
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questions  which  he  ordered  you  to  answer: 

"  'Do  you  know  and  can  you  tell  us  the  table  of 
[15]  organization  of  the  Communist  Party  of  Los 
Angeles  County?' 

•  '"A.  I  refuse  to  answer  that  question  on  the 
gTound  that  it  might  incriminate  me  and  further- 
more I  believe  it  is  an  inquiry  into  my  political  be- 
liefs. 

"Q.  'Do  you  know  who  in  the  Communist  Party 
in  Los  Angeles  County  is  in  charge  of  membership 
or  membership  rolls'?' 

"A.    I  refuse  to  answer  on  the  same  ground. 

"Q.     'Do  you  know  Dorothy  Healy?' 

"A.     I  refuse  to  answer  on  the  same  ground. 

"Q.  'Do  you  know  what  her  business  or  residence 
address  is,  or  where  she  can  be  located?' 

A.     I  refuse  to  answer  on  the  same  ground. 
Q.     'Do  you  know  her  husband's  name?' 
A.     I  refuse  to  answer  on  the  same  ground. 

"Q.  'Do  you  know  his — that  is,  her  husband's — ■ 
business  or  occupation?' 

"A.     I  refuse  to  answer  on  the  same  ground. 

"Q.  'Do  you  know  what  her  business  or  occupa- 
tion is?' 

"A.     I  refuse  to  answer  on  the  same  ground. 

"Q.  'Do  you  know  any  person  in  the  County  of 
Los  Angeles  who  advocates  the  overthrow  of  the 
government  [16]  of  the  United  States  by  force  and 
violence?' 

"A.     I  refuse  to  answer  on  the  same  ground. 

"Q.  'Do  you  know  an  organization  in  the  County 
of  Los  Angeles  that  has  for  its  purpose  the  overthrow 
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of  the  United  States  government  by  force  and  vio- 
lence?' 

''A.     I  refuse  to  answer  on  the  same  ground. 

''Q.     'Who  are  you  an  organizer  for?' 

''A.     I  refuse  to  answer  on  the  same  ground. 

''Q.  Now,  in  refusing  to  answer  those  questions, 
Mr.  Brodsky,  do  you  have  in  mind  that  the  court 
ordered  you  to  answer  them? 

''A.  I  have  refused  to  answer  the  questions  on 
the  ground  that  I  think  I  answered  before. 

"Q.  But  you  are  familiar  with  the  fact  that  these 
are  the  questions  the  court  ordered  you  to  answer? 

"A.     I  am  familiar  with  that,  yes. 

"Mr.  Carter:    Will  you  stand  aside?" 

Mr.  Carter:  That  is  the  presentment  against 
against  Merle  Brodsky. 

Q.     Will  you  now  read  the  transcript  as  it  con- 
cerns Mr.  Robert  Blair?  A.    Yes. 
"By  Mr.  Carter:  [17] 

"Q.    Your  full  name  is  Robert  Blair? 

"A.     That  is  right. 

"Q.  Mr.  Blair,  have  a  chair.  You  were  previously 
sworn  to  testify  before  this  grand  jury,  were  you  not  ? 

"A.     I  was. 

"Q.  Mr.  Blair,  were  you  in  the  courtroom  of 
Judge  Peirson  Hall  on  February  23,  1949,  when  he 
made  an  order  that  you  should  answer  certain  ques- 
tions? "A.     I  was. 

"Q.  From  page  131  of  the  reporter's  transcript 
for  the  dates  of  February  18  and  23,  I  will  read  you 
the  court's  order: 

"  'Mr.  Blair,  you  are  ordered  and  directed  to  be 
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and  appear  before  the  Federal  grand  jury  of  this 
district  in  its  office  on  the  sixth  floor  of  this  building 
on  March  3rd  at  the  hour  of  9:30  o'clock  in  the 
morning  of  that  day  and  then  and  there  make  an- 
swer to  the  following  questions.' 

"The  court  then  listed  certain  questions,  which  I 
will  now  re-ask  of  you: 

''  'Do  you  know  the  table  of  organization  or  who 
the  officials  of  the  Communist  Party  are?' 

''A.  I  refuse  to  answer  that  question  on  the  [18] 
ground  I  previously  stated  in  answer  to  that  ques- 
tion. 

"Q.  Will  you  state  your  ground  again,  so  we 
have  it  for  the  record. 

'*A.  My  grounds  are,  first,  this  would  be  a  pos- 
sible self-incrimination  on  the  basis  of  the  Fifth 
Amendment  of  the  Constitution. 

''Likewise,  I  refuse  to  answer  the  question  on  the 
ground  it  is  an  invasion  of  my  constitutional  rights, 
because  it  invades  my  right  of  political  belief  and 
association. 

"Q.  You  mentioned  your  ground  of  self-incrimi- 
nation, did  you?  "A.     Yes. 

"Q.     'Do  you  know  who  or  what  officei*  of  the 
C^ommunist  Party  of  Los  Angeles  County  is  in  charge 
I  of  membership  or  has  knowledge  of  the  membership 
rolls  in  this  county?' 

A.     I  refuse  to  answer  that  on  the  same  grounds. 
Q.     'Do  you  know  Dorothy  Healy?' 
A.     I  repeat  the  same  answer. 

"Q.    You  mean  you  refuse — 
A.     I  refuse  again  to  answer. 
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"Q.  'Do  you  know  where  she  can  be  located  or 
can  be  found?'  [19] 

''A.  I  refuse  to  answer  that  question,  likewise, 
on  the  grounds  of  self-incrimination  and  the  right  to 
my  own  political  belief  and  association. 

' '  Q.     '  Do  you  know  her  business  or  home  address  ? ' 

*'A.     Same  answer. 

' '  Q.     '  Do  you  know  her  business  or  occupation  ? ' 

''A.     I  repeat  the  same  answer. 

"Q.     'Do  you  know  what  her  husband's  name  is?' 

"A.  I  refuse  to  answer  that,  likewise,  on  the 
same  grounds. 

"Q.  'Do  you  know  his  occupation,  her  husband's 
occupation  V 

"A.  I  refuse  to  answer  that  question  on  the  same 
ground  as  given. 

"Q.     'Have  you  seen  Dorothy  Healy  recently?' 

"A.  I  refuse  to  answer  that  question  on  the  same 
ground. 

"Q.  'Do  you  know  any  person  in  the  County  of 
Los  Angeles  who  advocates  the  overthrow  of  the 
government  of  the  United  States  by  force  and  vio- 
lence?' 

"A.  I  refuse  to  answer  that  question,  likewise, 
on  the  same  ground. 

"  Q.  '  Do  you  know  any  organization  in  the  County 
of  Los  Angeles  which  has  the  announced  purpose  of 
[20]  the  overthrow  of  the  government  of  the  United 
States  by  force  and  violence?' 

"A.     Same  answer. 

" Q.     'Do  you  know  Elizabeth  Glenn ? ' 

"A.     Same  answer. 
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"Q.     'Do  you  know  Mrs.  Houdek?' 

"A.     Same  answer. 

"Q.  In  refusing  to  answer  these  questions,  you 
have  in  mind,  have  you  not,  that  these  are  the  ques- 
tions which  the  court  ordered  you  to  answer? 

''A.  I  may  be  mistaken,  but  it  seems  to  me  that 
there  are  one  or  two  extra  questions  there  in  con- 
nection with  the — I  think  the  last  three  or  four 
questions,  you  turned  around  the  question,  'Do  you 
know  an  organization  that  advocates  the  ovei'- 
throw — ' 

"Q.  You  recall  those  questions.  Do  you  mean  the 
ones  following  that? 

"A.    I  thought  it  was  just  one  there. 

"Q.  No,  I  am  reading  from  the  transcript,  page 
132,  and  the  questions  beginning  at  line  19  are : 

"  'Have  you  seen  Dorothy  Healy  recently?'  You 
remember  that? 

"A.    Yes.  It  was  just  the  last  couple. 

"Q.     The  next  was:  [21] 

"  'Q.  Do  you  know  any  person  in  the  County  of 
Los  Angeles  who  advocates  the  overthrow  of  the 
government  of  the  United  States  by  force  and  vio- 
lence?' The  next  question  was: 

"  '  Q.  Do  you  know  any  organization  in  the  County 
of  Los  Angeles  which  has  the  announced  purpose  of 
the  overthrow  of  the  government  of  the  United  States 
by  force  and  violence?'  And  then  the  last  two  are: 

"  'Q.  Do  you  know  Elizabeth  Glenn?'  and  'Q. 
Do  you  know  Mrs.  Houdek?'  That  is  on  page  133. 

"You  refuse  to  answer  all  of  these  questions? 

"A.     I  do. 
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"Mr.  Carter:    Will  you  remain  outside." 

Mr.  Carter:  That  is  the  presentment  against 
Robert  Blair. 

Q.  Now  as  to  Phillip  Bock  and  Lillian  Doran. 
Did  you  report  proceedings  before  the  grand  jury 
on  January  12,  1949,  Miss  Duffy? 

A.     Yes,  I  did. 

The  Court:  Let  us  see.  Is  this  a  presentment 
against  Bock  and  Doran  for  contempt  of  or  is  this 
a  presentment  to  get  them  ordered  to  answer  ques- 
tions ? 

Mr.  Carter:  For  contempt,  because  they  went 
back  and  again  refused  to  answer.  [22] 

The  Court :  When  were  they  ordered  to  answer  the 
questions  ? 

Mr.  Carter:  On  November  4,  1948,  page  122  of 
the  transcript  of  that  day,  as  to  Bock.  And  Doran, 
transcript  of  the  same  day,  November  4,  1948,  page 
93. 

The  Court :    What  is  it  as  to  Bock,  page  what  ? 

Mr.  Carter:    Page  122. 

The  Court:    And  as  to  Doran'? 

Mr.  Carter:    Page  93. 

The  Court:  Very  well.  You  are  proceeding  now 
against  whom? 

Mr.  Carter :    First  Lillian  Doran. 

The  Court :    Very  well. 
By  Mr.  Carter : 

Q.  Did  you  report  the  proceedings  before  this 
grand  jury  on  January  12,  1949?  A.     I  did. 

Q,  I  show  you  an  original  and  a  copy  of  tran- 
script prepared  concerning  Lillian  Doran  on  that 
day.  Can  you  tell  me  what  those  are  ? 
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A.  This  is  the  transcript  of  my  notes  of  the  ques- 
tions asked  of  Lillian  Doran  and  the  answers  given 
by  her  on  that  day,  and  a  carbon  coi)y  of  the  same. 

Q.  I  hand  you  the  copy,  which  is  a  duplicate  of 
the  original,  is  it  not?  [23]  A.     Yes,  sir. 

Q.  And  ask  you  to  refer  to  page  7  thereon,  line 
16.  Now  at  that  time  was  Lillian  Doran  the  witness 
before  the  grand  jury*?  A.    Yes,  sir. 

Q.    And  she  had  been  sworn,  had  she? 

A.    Yes,  she  was  sworn. 

Q.  Will  you  read  the  transcript  beginning  at  page 
7,  line  16?  A.     Yes. 

"Q.  (By  Mr.  Carter)  :  Do  you  recall  that  when 
you  were  in  the  courtroom — " 

Q.  These  questions  were  put  to  Lillian  Doran, 
were  they  not?  A.     Yes,  they  were. 

Q.     And  the  answers  were  given  by  her? 

A.    Yes,  sir. 

Q.     All  right.  Continue. 

A.  "Q.  Do  you  recall  that  when  you  were  in  the 
courtroom  of  Judge  Hall  on  November  4,  1948 — 
for  the  record,  page  93  of  the  transcript  of  that  date 
— the  judge  stated  as  follows: 

"  'For  that  reason  the  order  of  the  court  will  be 
that  the  witness  is  ordered  and  directed  to  answer 
the  following  questions — and  in  that  connection  [24] 
I  would  like  also  to  observe  that  Government's  Ex- 
hibit 1,  the  transcrii)t  of  the  testimony  before  the 
grand  jury,  is  entitled  "In  the  Matter  of:  Loyalty 
of  Government  Employees."  The  questions  are: 

"And  these  are  the  questions  Judge  Hall  ordered 
you  to  answer,  and  I  am  going  to  read  these  questions 
to  you  now,  one  at  a  time. 
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''I  will  ask  you,  first,  you  recall  the  judge  ordered 
you  to  answer  certain  questions  ?  ' '  A.     Yes. 

"Q.     These  are  the  questions: 

"  'Do  you  know  Ned  Sparks?' 

"I  am  asking  you  that  question. 

''A.  I  refuse  to  answer  on  the  ground  it  might 
tend  to  incriminate  me. 

"Q.  'Do  you  have  any  occupation  other  than  that 
of  housewife?' 

"A.  I  did  have.  I  am  a  graduate  nurse.  I  haven't 
worked  for  two  or  three  years. 

"Q.  The  question  is:  'Do  you  have,'  at  the  time 
the  court  asked  you  the  question,  'any  occupation 
other  than  that  of  housewife?'  "A.     No. 

"Q.     'Do  you  Know  Dorothy  Healy?'  [25] 

"A.     Do  you  want  me  to  repeat  my  answer? 

"Q.     I  am  asking  you  the  question. 

"A.  I  refuse  to  answer  on  the  ground  it  might 
tend  to  incriminate  me. 

"  Q.     '  Do  you  know  her  business  or  home  address  ? ' 

"A.  I  refuse  to  answer  on  the  ground  it  might 
tend  to  incriminate  me. 

"Q.     'Do  you  know  her  occupation?' 

"A.  I  refuse  to  answer  on  the  ground  it  might 
tend  to  incriminate  me. 

"Q.     'Do  you  know  where  she  can  be  located?' 

"A.  I  refuse  to  answer  on  the  ground  it  might 
tend  to  incriminate  me. 

"Q.  'Do  you  know  whether  Dorothy  Healy  is 
married?' 

f    "A.     I  refuse  to  answer  that  question  on  the 
ground  it  might  tend  to  incriminate  me. 
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''Q.     'Do  you  know  her  husband's  name?' 

''A.  I  refuse  to  answer  that  question  on  the 
ground  it  might  tend  to  incriminate  me. 

''Q.     'Do  you  know  his  occupation?' 

"A.  I  refuse  to  answer  on  the  ground  it  might 
tend  to  incriminate  me. 

"Q.  'If  you  do  know  his  occupation,  will  you 
[26]  tell  us  what  his  occupation  is?' 

"A.  I  refuse  to  answer  on  the  grounds  it  might 
tend  to  incriminate  me. 

"Q.  And  you  make  those  answers,  having  in  mind 
that  the  court  ordered  you  to  answer  those  ques- 
tions? "A.    Yes." 

Mr.  Carter :  That  is  sufficient.  That  is  the  present- 
ment as  to  Lillian  Doran. 

The  Court :    Very  well. 
By  Mr.  Carter: 

Q.  Now  on  that  same  day  before  the  grand  jury, 
January  12,  1949,  was  Phillip  Bock  a  witness? 

A.    Yes,  he  was. 

Q.  I  show^  you  the  original  and  a  copy  of  a  tran- 
script apparently  made  by  you.  Tell  us  what  that  is. 

A.  That  is  a  transcript  of  my  notes  of  the  ques- 
tions asked  by  you  of  Mr.  Bock  and  the  answers  given 
by  him. 

Q.  Will  you  take  the  copy,  turn  to  i)age  9,  line 
!  11.  Now  at  that  time  was  Mr.  Bock  on  the  witness 
j stand?  A.    Yes,  he  was. 

Q.    Had  he  been  sworn  ?  A.     He  had. 

Q.  Will  you  begin  reading  at  page  9,  IItic  11 — at 
line  8,  rather.  [27]  A.     Yes. 
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''Q.  Well,  were  you  ordered  by  Judge  Hall  to 
answer  some  questions?  ''A.    Yes,  I  was. 

"Q.  Do  you  recall  being  in  Judge  Hall's  court  on 
November  4, 1948,  at  which  time  the  question  of  your 
claim  of  privilege  was  gone  into,  and  the  court  made 
an  order  that  you  answer  certain  questions  ? 

"A.  I  don't  recall  the  date  and  time,  but  around 
that  time  I  was  there,  I  recall. 

''Mr.  Carter:  For  the  record,  I  refer  to  page  122 
of  the  transcript  of  the  proceedings  of  the  District 
Court  on  November  4,  1948. 

"I  will  read  to  you  Judge  Hall's  statement  from 
that  transcript : 

"  'The  Court:  I  have  heard  Mr.  Bock's  statement 
in  chambers — incidentally,  I  ordered,  not  only  as  to 
his  statement  as  to  the  previous  witness'  statement, 
that  they  remain  private  and  confidential  and  secret 
unless  and  until  they  are  requested  either  by  the 
witness  or  counsel. 

"  'The  witness  has  stated  his  reasons,  some  of 
them  in  addition  to  those  that  are  by  counsel,  but 
I  cannot  see  anything  in  them  which  would  tend  to 
[28]  show  that  answering  questions  which  are  now 
pending  would  incriminate  or  tend  to  incriminate, 
and  for  that  reason  I  must  order  the  witness  to 
answer  the  questions. 

"  'It  will,  therefore,  be  the  order  of  the  court  that 
the  witness  Phillip  Bock  is  ordered  and  directed  to 
answer  the  following  questions: 

"  'Do  you  know  Dorothy  Healy? 

"  'Do  you  know  the  business  and  home  address  or 
home  address  of  Dorothy  Healy? 
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"  'Do  you  know  the  occupation  of  Dorothy  Healy  ? 

''  'Do  you  know  whether  or  not  Dorothy  Healy  is 
married  ? 

"  'Do  you  know  her  husband's  name? 

"  'Do  you  know  his  occupation? 

"  'What  is  his  occupation? 

"  'Do  you  understand  the  order,  Mr.  Bock? 

"  'Mr.  Bock:    Yes,  sir. 

"'The  Court:    Very  well.' 
"By  Mr.  Carter: 

"Q.     Do  you  recall  that? 

"A.    Yes,  I  do. 

"Q.  Now,  I  want  to  give  you  an  opportunity  to 
comply  with  that  order  of  the  court,  and  his  order 
that  you  answer  these  questions,  and  I  will  ask  you 
[29]  the  same  questions  in  the  same  order  in  which 
they  appear  in  his  order. 

"Do  you  know  Dorothy  Healy? 

"A.  I  refuse  to  answer  that  question  on  the 
ground  it  might  tend  to  incriminate  me. 

"Q.  Do  you  know  the  business  and  home  address 
of  Dorothy  Healy  ? 

"A.  I  refuse  to  answer  that  question  on  the 
ground  it  might  tend  to  incriminate  me. 

"Q.  Do  you  know  the  occupation  of  Dorothy 
Healy  ? 

"A.  I  refused  to  answer  that  question  on  tlie 
ground  it  might  tend  to  incriminate  me, 

"Q.  Do  you  know  whether  or  not  Dorothy  Healy 
is  married  ? 

"A.  I 'refuse  to  answer  that  question  on  the. 
ground  it  might  tend  to  incriminate  me. 
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''Q.     Do  you  know  her  husband's  name? 

'*A.  I  refuse  to  answer  that  question  on  the 
ground  it  might  tend  to  incriminate  me. 

''Q.     Do  you  know  his  occupation? 

"A.  I  refuse  to  answer  that  question  on  the 
ground  it  might  tend  to  incriminate  me. 

''Q.     What  is  his  occupation? 

"A.  I  refuse  to  answer  that  question  on  the 
grounds  it  might  tend  to  incriminate  me."  [30] 

Mr.  Carter:    That  is  sufficient. 

That  is  the  presentment  against  Phillip  Bock. 

The  Court:    The  grand  jury  rests? 
Mr.  Carter:     The  grand  jury  rests. 

It  is  the  opinion  of  the  Government  that  this  is  a 
flagTant  disregard  of  the  court's  orders  to  answer 
questions  which  were,  many  of  them,  preliminary  in 
their  nature  which  stymied  the  inquiry  of  the  grand 
jury  at  the  threshold  of  this  inquiry. 

The  Court:    Mr.  McTernan? 

Mr.  McTernan:    Yes,  your  Honor. 

The  Court :  Are  you  counsel  for  all  of  these  wit- 
nesses, Mr.  McTernan? 

Mr.  McTernan :    I  have  entered  an  appearance  be- 
fore, your  Honor.  I  would  like  at  this  time,  if  it  is  J 
needed  for  this  proceeding,  to  enter  an  appearance 
by  Miss  Esther  Shandler  and  myself  for  all  of  the 
persons  against  whom  presentments  have  been  made,  j 
as  well  as  by  the  firm  of  Margolis  &  McTernan. 

The  Court:  To  keep  the  record  straight,  Mr. 
Caress,  you  desire  that  Miss  Shandler  and  Mr.  Mc- 
Ternan act  as  your  counsel  in  this  proceeding? 

Mr.  Caress:    Yes,  sir. 
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The  Court:    Mr.  Blair,  what  is  your  desire? 

Mr.  Blair:    I  do.  [31] 

The  Court:    Mr.  Brodsky? 

Mr.  Brodsky:    I  do. 

The  Court:    Mr.  Spector? 

Mr.  Spector:    Yes. 

The  Court :    Is  that  your  desire  ? 

Mr.  Spector:    Indeed. 

The  Court:    Mr.  Bock? 

Mr.  Bock :    Yes. 

The  Court:    And  Miss  Doran,  is  it? 

Mrs.  Doran:    Yes. 

The  Court:  Should  we  address  you  as  Miss  or 
Mrs.? 

Mrs.  Doran :    Mrs. 

The  Court:    Mrs.? 

Mrs.  Doran:    Yes. 

The  Court:    And  what  is  the  name? 

Mrs.  Doran:    D-o-r-a-n. 

The  Court:    Thank  you. 

Very  w^ell. 

Mr.  Carter:  May  the  record  show  that  Mr.  Mc- 
Ternan,  although  his  appearance  has  just  been  en- 
tered, has  previously  appeared  as  counsel  for  these 
witnesses  ? 

The  Court :  His  appearance  has  just  been  entered 
in  this  proceeding,  which  is  a  separate  proceeding 
from  the  previous  proceedings. 

Mr.  McTernan:  At  this  time,  your  Honoi",  we 
move  for  a  [32]  continuance  of  all  of  the  matters 
which  have  been  presented  to  youi*  Honor  on  the 
following  grounds: 
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First,  that  the  issues  presented  here  this  morning 
are  no  different  in  kind  or  in  nature  from  the  issues 
involved  in  the  proceedings  on  October  25th,  which 
were  proceedings  in  civil  contempt  involving  many 
of  the  same  questions  involved  here,  and  the  ques- 
tions are  essentially  no  different,  so  far  as  the  legal 
issues  raised,  from  the  questions  involved  in  the 
proceedings  in  criminal  contempt  against  the  defend- 
ant Dobbs,  Kasinowdtz  and  Steinberg,  and  that  there 
is  no  point  in  proceeding  to  an  adjudication  at  this 
time  while  the  basic  questions  as  to  the  power  of  the 
government  to  ask  these  questions — 

The  Court:  Do  you  want  to  cross-examine  this 
lady? 

Mr.  McTernan:  I  don't  think  so,  your  Honor. 
Before  engaging  in  the  trial  I  am  trying  to  ask  for 
a  continuance  of  the  trial.  I  will  be  glad  to  excuse 
Miss  Duffy  subject  to  call  in  the  event  it  turns  up 
in  the  course  of  the  trial  that  I  may  have  some  ques- 
tions. 

The  Court :  I  have  denied  your  motion  for  a  con- 
tinuance at  the  beginning. 

Mr.  McTernan:  I  didn't  know  that  it  had  been 
denied. 

The  Court :  You  stood  right  over  there  and  asked 
for  a  continuance.  I  said  we  would  proceed  and  I 
asked  the  foreman  of  the  grand  jury  if  he  desired 
to  proceed  at  this  time,  [33]  so  we  are  proceeding 
with  the  government's  presentment. 

Now  do  you  wish  to  cross-examine  this  witness  on  ' 
the  government's  presentment  of  these  witnesses? 

Mr.  McTernan:    No,  I  do  not. 
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The  Court:    You  may  step  down  and  be  excused. 

(Witness  excused.) 
The  Court :    Very  well. 

Mr.  McTernan:  My  recollection,  your  Honor,  is 
that  I  have  not  heretofore  made  a  motion  for  a  con- 
tinuance in  this  matter.  You  asked  me  how  long  I 
thought  it  w^ould  take  and  I  said  I  didn't  know  be- 
cause I  wasn't  prepared,  and  I  intended  to  indicate 
in  greater  detail  my  lack  of  preparation  in  the  course 
of  making  this  motion. 

The  Court:    Proceed. 

Mr.  McTernan:  Since  the  issues  raised  by  the 
presentment  here  are  the  same  as  those  now  on  ap- 
peal before  the  United  States  Court  of  Appeals  in 
the  appeal  from  the  court's  judgment  entered  on 
October  25th,  there  is  no  end  to  be  served  by  a  fur- 
ther and  repetitive  and  cumulative  adjudication  of 
the  legal  issues  presented  here. 

Furthermore,  it  simply  subjects  these  witnesses 
and  these  defendants  to  further  harassment  and  an- 
noyance at  the  hands  of  the  government  in  the  course 
•  if  their  illegal  and  improper  inquiry,  all  of  which 
issues  are  before  the  Court  of  Ai)peals  and  should 
be  determined  before  this  court  goes  [34]  any  fur- 
ther. 

Secondly,  counsel  for  these  witnesses  has  not  had 
an  adecjuate  time  to  prepare  in  this  matter.  I  was 
advised  by  a  letter  from  Mr.  Carter,  which  was  re- 
ceived in  my  office  during  the  day  on  March  1st,  that 
ho  intended  to  proceed  in  contempt  proceedings 
.iuainst  these  people.  Your  Honor  knows — 
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The  Court:  What  would  you  need  to  prepare, 
counsel  ? 

Mr.  McTernan:  I  was  just  about  to  tell  you  that, 
your  Honor. 

Your  Honor  knows  from  our  other  proceedings 
that  in  order  to  prepare  our  record  we  need  to  sub- 
poena witnesses  who  are  not  only  officers  of  this  court 
but  also  the  Attorney  General  of  the  United  States. 
It  would  have  been  a  futile  and  idle  procedure  to 
attempt  to  subpoena  the  Attorney  General  of  the 
United  States  to  be  here  on  March  3rd,  having  been 
notified  of  the  goevrnment's  intention  to  institute 
such  a  proceeding  only  during  the  day  on  March  1st. 

We,  therefore,  request  that  we  be  given  a  reason- 
able continuance  in  order  to  subpoena  the  necessary 
witnesses. 

The  Court:    What  witnesses? 

Mr.  McTernan :  Specifically  the  Attorney  General 
of  the  United  States,  the  Clerk  of  this  court  and  the 
jury  commissioner  of  this  court. 

The  Court :  The  Clerk  and  the  jury  commissioner 
are  here.  I  do  not  know  whether  we  have  a  jury 
commissioner  now  or  not.  [35]  I  think  he  resigned. 

The  Clerk:    I  don't  think  so,  your  Honor. 

The  Court :    I  do  not  know. 

Have  you  completed  your  statement  ? 

Mr.  McTernan :  I  wanted  to  also  say,  your  Honor, 
that  there  have  been  a  number  of  proceedings  before 
this  court  involving  the  same  or  related  legal  prob- 
lems, the  transcripts  are  now  rather  voluminous,  the 
exhibits  are  numerous,  and  we  have  been  attempting 
to  colkxte  the  material  and  prepare  for  this  proceed- 
ing and  we  haven't  been  able  to  complete  that  process 
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and  we  would  like  more  time  to  be  al^le  to  get  our 
record  completely  straight  so  as  to  avoid  duplication 
but  at  the  same  time  being  sure  that  our  record 
was  complete. 

For  all  those  reasons  we  ask  for  a  reasonable  con- 
tinuance. 

The  Court :    Do  you  wish  to  be  heard,  ]Mr.  Carter*  ? 

Mr.  Carter :  The  questions  which  would  be  raised 
by  these  witnesses  have  already  been  passed  on  by 
this  court.  I  take  it  that  the  Clerk  and  jury  commis- 
I  sioner  would  be  witnesses  to  the  question  as  to  the 
!  composition  of  this  grand  jury.  This  court  has  ruled 
1  that  a  witness  cannot  question  the  composition  of 
!  the  grand  jury. 

So  far  as  the  appearance  of  the  Attorney  General 
is  concerned,  that  has  already  been  ruled  on. 

In  addition,  I  might  say  that  no  showing  has  been 
made  [36]  that  counsel  has  not  had  an  opportunity 
to  subpoena  the  Clerk  and  the  jury  commissioner 
here.  No  proper  showing  has  been  made. 

Mr.  McTernan:  Your  Honor,  I  misstated  my  I'e- 
quest  when  I  summarized  my  remarks.  My  basic  re- 
quest is  that  these  proceedings  be  held  in  abeyance 
until  such  time  as  the  appeal  before  the  United 
States  Court  of  Appeals  is  determined,  since  the  legal 
questions  presented  here  are  no  different  from  those 
and  the  whole  question  of  the  claim  of  privilege  is 
no  different — 

The  Court :    If  they  are  no  different,  why  do  you 

need  time  to  prepare? 

I      Mr.  McTernan :    I  need  time  to  prepare  my  record, 

your  Honor.  I  anticipate  that  your  Honor's  rulinus 

will  be  substantially  the  same  as  they  have  1)(m'1]  in 
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the  past,  but  unless  my  record  is  straight,  so  far  as 
the  appearance  of  witnesses  and  the  asking  of  ques- 
tions is  concerned,  the  record  of  these  people  may 
not  be  complete  and  they  may  be  substantially  preju- 
diced. 

The  Court:  You  are  satisfied  that  your  record  is 
complete  in  the  other  cases,  are  you  not? 

Mr.  McTernan :  Well,  no,  your  Honor,  As  a  matter 
of  fact,  one  of  the  grounds  of  appeal  was  that  your 
Honor  did  not  give  us  sufficient  time  to  prepare  our 
record  or  obtain  evidence  and  that  there  was  a  sub- 
stantial denial  of  due  process.  [38] 

The  Court:  You  are  talking  about  making  a  rec- 
ord, are  you  not  f 

Mr.  McTernan:  Yes,  I  am  talking  about  making 
a  record. 

The  Court :  Very  well.  The  motion  for  a  continu- 
ance is  denied. 

As  to  whether  or  not  all  of  the  issues  which  are 
involved  in  this  case  are  presented  in  the  case  which 
is  now  pending  on  appeal,  as  I  have  heretofore  in- 
dicated, there  are  certain  questions  which  are  before 
the  Circuit  of  Appeals  which  were  directed  to  the 
witnesses  and  they  were  directed  to  answer  them. 
Each  qustion  has  to  stand  on  its  own  footing. 

In  so  far  as  not  having  adequate  time  to  prepare, 
the  questions  were  asked  of  Lillian  Doran  and  Phillip 
Bock  back  on  November  4,  1948.  The  instructions 
were  given  to  Ir^dng  Caress,  Brodsky,  Blair  and 
Spector  on  February  23rd.  They  were  directed  to  be 
and  appear  before  the  grand  jury  on  March  3rd. 

At  that  time  each  of  the  parties  had  the  same 
counsel.  On  each  of  those  hearings  all  of  the  ques- 
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tions  of  the  materiality  of  the  questions,  as  well  as 
whether  or  not  the  answers  would  incriminate  the 
witnesses,  as  well  as  whether  or  not  they  had  a  right 
were  gone  into  and  ruled  upon.  The  witnesses  were 
to  refuse  to  answer  them  on  the  ground  that  it  might 
violate  their  rights  under  the  First  Amendment,  [38] 
were  gone  into  and  ruled  upon.  The  witnesses  were 
ordered  to  appear  on  March  3rd.  I  am  satisfied  that 
the  advice  to  the  witnesses  not  to  answer  the  ques- 
tions was  not  suddenly  thought  of  this  morning  and 
given  by  counsel  to  the  witnesses,  but  that  counsel  has 
known,  as  well  as  the  witnesses  have  known,  as  in- 
dicated by  their  attitude  and,  as  I  recall  the  state- 
ment by  counsel  in  this  courtroom,  that  he  would 
advise  the  witnesses  not  to  answer  the  questions. 

*  *  *  *  [39] 

Mr.  McTernan :  If  the  court  please,  the  grounds 
upon  which  we  defend  against  the  presentment  made 
here  this  morning  are  as  follows: 

That  the  proceeding  and  all  of  the  proceedings 
which  antedated  and  in  which  this  proceeding  cul- 
minates constitute  an  abuse  of  process  of  the  court. 

Secondly,  that  in  this  proceeding,  and  in  all  ])r()- 
ceedings  leading  up  to  this  proceeding,  these  wit- 
nesses have  been  denied  due  process  of  law  in  that 
they  have  been  denied  equal  protection  of  the  law. 

That  the  grand  jury  which  made  the  presentment 
^vas  improperly  selected  and  is  an  illegal  and  void 
grand  jury. 

That  the  grand  jury  is  without  power  to  inquire 
into  the  matters  involved  in  the  presentment  aTid 
the  court  is  [40]  without  power  to  compel  answers 
to  questions  directed  to  such  matters. 
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And,  finally,  that  the  answers  to  the  questions 
might  tend  to  incriminate  each  of  the  witnesses. 

The  Court:  The  grand  jury  is  without  power  to 
inquire  and  the  court  is  without  power  to  compel"? 
You  did  not  state  your  ground. 

Mr.  McTernan :  I  thought  I  said,  your  Honor,  that 
the  grand  jury  is  without  power  to  inquire  into  the 
matters  involved  in  the  presentment  and  the  court  is 
without  power  to  compel  answers  to  the  questions. 

The  Court:  But  you  did  not  state  your  ground. 
Why  is  it  without  power? 

Mr.  McTernan:  I  am  simply  giving  you  a  sum- 
mary of  the  A^arious  points,  your  Honor. 

The  Court :    Very  well. 

Mr.  McTernan :  Now  taking  these  up  individually, 
the  first  point  is  the  abuse  of  process. 

With  reference  to  the  witness  Bock,  we  offer  all  of 
the  matters  and  things  which  were  presented  to  the 
court  and  received  in  evidence  in  connection  with  the 
criminal  presentments  against  the  defendants  Dobbs, 
Kasinowitz  and  Steinberg. 

In  this  connection,  your  Honor.  I  think  the  facts 
are  uncontradicted.  Bock  was  one  of  the  ten  persons 
who  was  adjudicated  in  the  civil  contempt  the  night 
of  October  25,  [41]  and  committed  to  the  county  jail 
pursuant  to  this  court's  order,  was  released  on  the 
stay  ordered  by  Judge  Denman  of  the  United  States 
Court  of  Appeals  on  November  3rd,  and  was  sub- 
poenaed to  reappear  forthwith  instanter  before  the 
grand  jury  as  he  left  the  jail  house. 

I  think  we  can  agree  on  those  facts,  can  we  not, 
Mr.  Carter? 

Mr.  Carter:    I  think  they  all  show  in  the  record. 

Mr.  McTernan:    They  don't  show  in  this  record. 
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Mr.  Carter :  Whatever  appears  from  the  previous 
record. 

The  Court:  I  take  it,  Mr.  McTernan,  that  prob- 
ably in  order  that  nothing  will  be  missed  in  this 
record  that  I  might  suggest  a  stipulation  that  all  of 
the  matters  and  things  heretofore  offered  in  opposi- 
tion to  the  order  of  the  court  directing  these  or  any 
of  the  other  witnesses  to  answer  the  questions,  in 
opposition  to  the  motion  for  civil  contempt,  in  op- 
position and  in  defense  of  the  charge  of  criminal 
contempt  by  those  designated  witnesses,  and  in  op- 
position to  the  order  of  the  court  directed  to  these 
specific  witnesses  to  answer  these  specific  questions 
heretofore  made,  may  be  deemed  to  be  before  the 
court  and  a  part  of  the  record  with  the  same  force 
and  effect  as  if  it  were  here  reintroduced  or  offered, 
if  it  is  in  evidence,  or  presented,  if  it  was  argument 
or  law. 

Is  that  stipulation  agreeable?  [42] 

Mr.  Carter :  That  is  satisfactory  with  the  govern- 
ment. 

Mr.  McTernan :  May  I  suggest  one  addition,  your 
Honoi",  because  I  am  not  sure  it  is  included  within 
your  Honor's  language,  and  that  it  include  the  record 
adduced  in  connection  with  the  government's  mo- 
tion to  compel  Bock  and  Dorran  to  answer  questions. 

The  Court:  I  included  that.  I  said  all  these  and 
all  other  witnesses. 

Mr.  McTernan:  I  was  afraid  that  your  Honor's 
language  limited  it  to  the  proceedings  in  which  there 
were  contempt  adjudications  and  not  to  include  both 
the  contempt  proceedings  and  the  proceedings  to 
compel  answers. 
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The  Court :  I  intended  to  say  that  and  I  thought 
I  did.  In  other  words,  that  everything  offered  in 
opposition  to  the  order  of  the  court  directing  them 
to  answer  questions,  as  well  as  everything  offered  in 
defense  of  the  presentments  for  contempt,  whether 
civil  or  criminal,  if  it  be  evidence,  that  it  be  deemed  to 
have  been  offered,  if  it  be  offers  of  proof,  it  be 
deemed  to  be  offered,  if  it  be  argument  and  law,  that 
it  be  deemed  to  have  been  said. 

Mr.  McTernan:  Thank  you,  your  Honor.  That 
stipulation  is  accepted  by  the  witnesses. 

I  would  like  to  call  Mr.  Carter.  [43] 

JAMES  M.  CARTER 

called  as  a  witness  by  and  on  behalf  of  the  respond- 
ents, having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

The  Clerk:  Will  you  state  your  name  for  the 
record,  please? 

The  Witness :    James  M.  Carter. 

The  Clerk :    Take  the  stand. 

Direct  Examination 
By  Mr.  McTernan : 

Q.  Mr.  Carter,  you  have  been  pre"\dously  identi- 
fied in  these  proceedings.  A.     Yes. 

Q.  You  caused  subpoenaes  to  issue  for  the  Avit- 
nesses  Blair,  Brodsky  and  Caress,  did  you  not  ? 

A.     I  did. 

Q.  And  thereafter  you  made  application  to  this 
court  for  bench  warrants  for  their  arrest  as  wit- 
nesses, did  you  not  ? 

A.  The  record,  I  think,  speaks  for  itself.  There 
is  a  file  on  each  one  of  those  gentlemen. 
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Q.     You  did  cause  that  to  be  done,  did  you  not? 

A.     I  filed  the  applications,  that  is  ris^ht. 

Q.  Now  each  of  these  three  witnesses  were  ar- 
rested pursuant  to  the  bench  warrant  sometime  dur- 
ing the  month  of  December,  [44]  1948,  is  that  not 
so? 

A.  I  was  not  personally  present.  The  court  rec- 
ords will  state  what  dates  they  were  arrested  on. 
I  have  no  personal  recollection  of  the  exact  date. 

Q.  Will  you  stipulate  that  they  were  arrested 
during  the  month  of  December,  1948  ? 

The  Court :  We  will  get  the  record  here.  The  files 
will  show. 

The  Witness :  I  have  some  notes  here  that  I  think 
I  could  give  you  an  approximate  date. 

The  Court :  The  official  file  will  show  the  date  they 
were  presented  in  court,  and  I  can  take  judicial 
notice  of  it.  What  three  did  you  refer  to  ? 

The  Witness:  Blair,  Brodsky  and  Caress,  the 
thiTe  witnesses  who  were  arrested  on  bench  warrants. 

The  Court :  Mr.  Clerk,  these  are  new  proceedings 
and  should  have  new  numbers. 

The  Clerk:    Yes,  your  Honor. 

The  Court:    For  Brodsky,  Caress  and  Blair. 

The  Clerk:    Yes,  your  Honor. 

The  Court:  It  appears,  in  so  far  as  Brodsky  is 
concerned,  that  he  was  arrested  on  November  17, 
1948,  and  bond  was  fixed  in  the  sum  of  $1,000. 

Mr.  McTernan :    On  what  date  ? 

The  Court:    Same  date;  November  17.  [45] 

Mr.  Carter:  I  think  he  was  actually  arrested  on 
the  16th.  He  was  in  court  I  tliink  on  the  17th. 
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Mr.  McTernan:  My  understanding  was  that  he 
spent  one  night  in  jail. 

The  Court:  Yes.  The  return  shows  his  arrest  on 
the  16th  and  his  presentment  to  the  court  the  follow- 
ing morning  on  the  17th. 

The  matter  of  Caress  shows  his  arrest  on  the  3rd 
day  of  December  and  his  presentment  to  the  court 
on  December  4th ;  bond  fixed  in  the  sum  of  $4,000. 

As  to  Blair,  the  return  shows  the  arrest  of  Robert 
Blair  on  November  19,  1948,  and  bond  fixed  on  that 
same  day,  November  19th,  in  the  sum  of  $2,500. 

Mr.  McTernan:  Your  Honor,  does  the  record 
that  you  have  shown  the  day  on  which  they  were 
ordered  to  appear  before  the  grand  jury? 

The  Court :  Yes,  I  think  so.  (Examining  file.)  This 
record  does  not.  One  of  them  does.  He  was  ordered 
to  appear,  bond  continued  that  he  appear  before  the 
grand  jury  of  this  court  on  November  24,  1948,  at 
2:00  p.m. 

Blair's  bond  was  fixed  in  the  amount  of  $2,500 
and  he  was  ordered  to  appear  before  the  grand  jury 
next  Wednesday — that  was  on  November  19,  1948 — 
and  the  next  AVednesday  would  have  been  Novem- 
ber 24. 

Mr.  Caress  was  ordered  to  appear  before  the  grand 
jury  [46]  on  the  sixth  floor  of  this  building  on 
December  15th.  The  order  was  made  on  December 
4th. 

Mr.  McTernan:    Thank  you,  your  Honor. 

The  Court :   Very  well. 
By  Mr.  McTernan: 

Q.     Now,  Mr.  Carter,  do  your  records  which  you 
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have  with  you  show  the  dates  subsequent  to  the  dates 
just  given  by  the  court  upon  which  these  three  wit- 
nesses were  recalled  from  and  after  the  first  date  on 
which  they  were  told  to  appear  before  the  grand 
jury?  A.     Not  accurately. 

Q.     Do  you  have  the  approximate  dates? 

A.  Well,  the  grand  jury — I  have  various  dates 
in  which  the  grand  jury  met.  They  are  only  pencil 
notes  and  they  are  not  accurate. 

Q.  Isn't  it  a  fact  that  according  to  your  recollec- 
tion Brodsky  and  Blair,  who  were  originally  called 
before  the  grand  jury  on  November  24,  1948,  were 
called  back  before  the  grand  jury  on  or  about  De- 
cember 15,  1948? 

Mr.  Carter:  I  am  going  to  object  to  the  question 
on  the  ground  that  it  is  immaterial,  without  the 
issues  of  the  case ;  that  the  grand  jury  is  conducting 
its  business  has  a  right  to  take  into  account  other 
affairs  besides  the  matter  of  a  few  recalcitrant  wit- 
nesses; that  the  court  will  take  judicial  notice  that 
it  has  other  business  to  attend  to  besides  the  [47] 
four  gentlemen  in  question. 

The  Court:    What  is  the  purpose  of  your  proof? 

Mr.  McTernan :  I  want  to  show,  your  Honor,  that 
these  facts  in  connection  with  our  claim  that  this 
proceeding  and  everything  that  went  before  it  is  an 
abuse  of  process,  to  show  that  these  people  have 
])een  repeatedly  summoned  back,  and  back,  and  back 
])efore  this  grand  jury  as  part  of  our  proof  that  the 
sole  purpose  of  this  proceeding  and  everything  that 
went  before  it  is  to  harass  and  annoy  people  by 
this  repetitive  calling  back  and  asking  them  ques- 
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tions,  the  legal  power  as  to  which,  as  to  the  asking 
of  which,  is  already  being  determined  on  appeal, 
simply  as  part  of  the  government's  plan  to  harass 
and  annoy  people  and  apply  the  law  discriminatorily 
against  them  because  the  government  disagrees  with 
their  political  beliefs. 

The  Court:    Objection  sustained. 

Mr.  McTernan:  I  offer  to  prove  that  if  the  wit- 
ness were  permitted  to  answer,  his  answer  would  be 
yes. 

The  Court:    His  answer  would  be  ''yes"  to  what? 

Mr.  McTernan:  That  the  witness  Brodsky  and 
Blair  were  called  back  before  the  grand  jury  again 
on  December  15,  1948. 

I  asked  him,  if  your  Honor  will  recall,  if  it  isn't 
a  fact  that  they  were  called  back  on  that  date. 

Q.  Isn't  it  a  fact  that  Brodsky,  Blair  and  Caress 
were  [48]  summoned  back  before  the  grand  jury  on 
another  date  in  the  month  of  December  following 
December  15,  1948? 

Mr.  Carter:  Same  objection  as  made  to  the  pre- 
vious question. 

The  Court:    Same  ruling. 

Mr.  McTernan:  I  offer  to  prove  if  the  witness 
were  allowed  to  answer  the  question  his  answer 
would  be  yes. 

The  Court:  Well,  Brodsky  and  Blair  are  here. 
You  can  put  them  on  the  stand. 

Mr.  McTernan:  I  didn't  know  your  Honor  was 
sustaining  the  objection  on  that  ground.  I  thought 
your  Honor  was  sustaining  the  objection  on  the 
ground  that  the  matter  Avas  immaterial. 
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The  Court :  In  connection  with  your  offer  of  proof. 
You  say  you  offer  to  prove  that  this  witness '  answer 
would  be  yes. 

Mr.  McTernan:  I  am  entitled  to  select  my  own 
witnesses,  and  they  are  witnesses  under  charge  and 
are  entitled  to  select  their  own  witnesses.  If  I  have 
a  competent  witness  to  answer  the  question,  that  is 
all  I  need,  as  I  understand  it. 

The  Court:    Objection  sustained. 
By  Mr.  Ternan : 

Q.  Isn't  it  a  fact  that  the  witnesses  Brodsky, 
Blair  and  Caress  were  recalled  before  the  grand  jury 
on  or  about  January  3,  1949?  [49] 

Mr.  Carter:     Same  objection  as  heretofore  made. 

The  Court:     Same  ruling. 

Mr.  McTernan :  I  offer  to  prove  that  if  the  wit- 
ness were  permitted  to  answer  his  answer  would 
be  yes. 

Q.  Isn't  it  a  fact,  Mr.  Carter,  that  the  three 
witnesses,  Brodsky,  Blair  and  Caress,  were  or- 
dered back  before  the  grand  jury  on  or  about  Jan- 
uary 12,  1949? 

Mr.  Carter:     Same  objection. 

The  Court:     Same  ruling. 

Mr.  McTernan :  I  offer  to  prove  that  if  the  wit- 
ness were  permitted  to  answer  his  answer  would 
be  yes. 

Q.     Isn't  it  a  fact,  Mr.  Carter 

The  Court:  Let  me  ask  you:  Is  it  your  purpose 
by  this  testimony  to  show  that  they  appeared  and 
testified  on  these  different  dates? 
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Mr.  McTernan:  I  don't  know  what  your  Honor 
means  by  "testify."  On  some  of  these  occasions 
they  were  called  in  and  simply  told  to  return,  and 
on  other  occasions  they  were  called  in  and  asked 
questions,  to  which  they  gave  responses  similar  to 
those  which  have  been  read  into  the  record  here 
this  morning. 

The  Court:  These  are  the  dates  that  they  were 
called  in  with  the  dates  that  were  read  in  the 
record  here  this  morning  to  answer  questions.  Is 
it  your  position,  and  you  are  offering  to  prove, 
that  these  witnesses  appeared  before  [50]  the  grand 
jury  and  gave  testimony  and  aid  in  this  investiga- 
tion on  these  dates'? 

Mr.  McTernan:  No,  indeed,  it  is  not,  your 
Honor. 

The  Court:     I  see. 

Mr.  McTernan :  My  purpose  is  to  show  that  this 
government  has  caused  these  people  to  be  called 
back  time  and  time  again  without  any 

The  Court:     You  said  that  before. 

Mr.  McTernan:  without  any  object  of  fur- 
thering the  inquiry  but  simply  to  harass  a  witness 
and  apply  the  law  discriminatorily  against  him. 

Mr.  Carter:  May  the  record  show,  which  the 
court  can  take  judicial  notice  of,  that  the  three  wit- 
nesses which  counsel  is  referring  to,  that  each  of 
them  were  arrested  upon  bench  warrants  that  were 
issued  by  this  court  after  efforts  had  been  made 
to  serve  subpoenaes  upon  them,  and  then  consid- 
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erable  delay  occurred  from  the  time  of  the  issu- 
ance of  the  bench  warrants  to  the  arrest. 

I  think  also  the  court  should  take  judicial  notice 
of  the  fact  that  there  is  not  only  four  witnesses 
befor(>  the  grand  jury,  that  the  grand  jury  can  only 
question  one  witness  at  a  time,  and  that  it  is  there- 
fore obvious  that  on  certain  days  certain  witnesses 
might  have  to  be  excused  to  other  days. 

I  think  the  court  can  take  judicial  notice  of 
those  matters.  [51] 

The  Court:  I  can  take  judicial  notice  of  the 
records  and  files  of  the  court  here,  and  also  the 
grand  jury  reports  which  came  down  on  these 
different  days  which  involved  in  some  cases  as 
many  as  50  and  60  indictments  and  presentments 
of  other  matters. 

Mr.  McTernan:  We  are  only  trying  one  case 
here.  We  are  not  raising  questions  on  all  the  other 
witnesses  or  cases  before  the  grand  jury.  Too  bad 
the  grand  jury  didn't  confine  itself  to  violations  of 
law  instead  of  trying  to  use  its  procedures  to  dis- 
criminatorily  annoy  people  because  they  disagree 
with  their  political  beliefs. 

The  Court :  The  court  will  make  that  determina- 
tion. 

Q.  (By  Mr.  McTernan) :  It  is  a  fact,  Mr. 
Carter,  that  one  time  during  the  month  of  January, 
1949,  these  witnesses  were  called  to  appear  before 
the  grand  jury  and  you  didn't  even  have  the  grand 
jury  present?  Isn't  that  right?  You  sent  them 
back  and  told  them  to  return  at  another  time? 
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Mr.  Carter:  Objected  to  upon  the  same  grounds 
as  heretofore  stated. 

The  Court:  It  looks  to  me  like  it  is  immaterial. 
They  were  ordered  to  return  from  time  to  time, 
they  were  all  under  bond,  bench  warrants  had  been 
issued  for  them.  I  do  not  know  how  else  it  could 
have  been  handled.    It  is  immaterial  anyhow.  [52] 

Mr.  McTernan:  Another  way  it  could  have  been 
handled  was  not  to  even  have  started  a  proceeding 
of  this  kind. 

The  Court:  Yes,  and  another  way  it  could  have 
been  handled  was  for  them  to  have  answered  the 
questions.  They  are  the  ones  who  chose  not  to  an- 
swer the  questions  and  put  themselves  in  the  posi- 
tion of  seeking  to  invoke  the  court's  process. 

Proceed. 

Q.  (By  Mr.  McTernan) :  Now  it  is  a  fact,  is 
it  not,  that  these  three  witnesses,  Blair,  Brodsky 
and  Caress,  were  ordered  to  appear  before  the 
grand  jiiTv  on  or  about  February  11,  1949? 

Mr.  Carter:     Same  objection  as  heretofore  made. 

The  Court:     Same  ruling. 

Mr.  McTernan:  I  offer  to  prove  if  the  witness 
were  permitted  to  answer,  his  answer  would  be  yes. 

The  Court:  Were  not  some  of  the  dates  read 
into  the  record  here? 

Mr.  McTernan:     I  think  so. 

The  Court:  That  was  Brodsky,  Blair  and  Ca- 
ress. 

Mr.  McTernan:  I  think  they  were  all  at  the 
grand  jury  on  February  11th. 


United  States  of  America  485 

(Testimony  of  James  M.  Carter.) 

The  Court:  The  testimony  that  was  read  was 
the  testimony  taken  this  morning. 

The  Witness:     Yes.  [53] 

The  Court:  Except  as  to  Doran  and  Bock.  And 
that  was  on  what  date? 

The  Witness:  That  was  January  12th,  Bock 
and  Doran. 

The  Court:     Very  well. 

Mr.  McTernan:  I  am  not  sure  of  the  state  of 
the  record.  Was  there  an  objection  to  my  last 
question  ? 

The  Court:  Yes.  Mr.  Carter  objected  and  I  sus- 
tained it. 

Mr.  McTernan:  I  offer  to  prove  if  the  witness 
were  permitted  to  answer,  his  answer  would  be  yes. 

Q.  It  is  a  fact,  is  it  not,  Mr.  Carter,  that  the 
same  three  witnesses  were  called  back  before  the 
grand  jury  on  February  18,  1949? 

Mr.  Carter:     Same  objection,  if  the  court  please. 

The  Court:     Same  ruling. 

Mr.  McTernan:  I  offer  to  prove  that  if  permit- 
tod  to  answer  the  witness'  answer  would  be  yes. 

Q.  That  on  the  same  day,  February  18th,  these 
three  same  witnesses  were  also  hailed  before  the 
court,  were  they  not,  on  your  motion  and  order  of 
the  court  to  compel  them  to  answer? 

A.  T  think  the  record  will  show  they  were  in 
this  court  on  February  18th.  The  minutes  will  show 
that. 

The  Court:  Whatever  the  record  shows,  it  will 
show.  [54] 
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Q.  (By  Mr.  McTernan) :  And  that  proceeding 
was  continued  to  February  23,  1949,  at  which  time 
the  witnesses  were  again  before  the  court  and  the 
court  issued  an  order  compelling  them  to  answer? 

A.  I  don't  know  whether  you  asked  for  a  con- 
tinuance on  the  18th  or  whether  the  court  was  busy 
on  the  18th. 

Q.     In  any  event,  there  was  a  continuance? 

A.     Yes. 

Q.     It  was  continued  over  to  February  23rd? 

A.    Yes. 

The  Court:  If  Mr.  McTernan  did  not  ask  for 
a  continuance,  it  is  just  one  time  he  must  have  for- 
gotten. 

Mr.  McTernan:  Well,  both  the  witnesses  and 
their  counsel  have  frequently  appeared  here  at 
times  when  the  court  was  unable  to  hear  them,  and 
that  begins  with  October  25,  1948,  and  goes  for- 
ward. Many  times,  even  while  witnesses  were  in 
jail,  the  court  was  unable  to  hear  counsels'  motions 
and  matters  had  to  go  over  while  the  witnesses  re- 
mained in  jail. 

Mr.  Carter:  I  object  to  that  remark  and  move 
it  be  stricken.  I  think  the  court  has  been  very 
considerate  in  taking  these  matters  up  out  of 
turn. 

The  Court:     Proceed. 

Q.  (By  Mr.  McTernan) :  Mr.  Carter,  in  one 
of  the  questions  presented  in  connection  with  the 
witness  Doran  this  morning  there  was  a  reference 
to  a  Ned  Sparks.  Wliat  Ned  Sparks  was  referred 
to  in  your  question? 
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Mr.  Carter:  I  object  to  that  upon  the  ground 
that  the  question  calls  for  facts  or  information 
that  might  be  within  the  knowledge  of  the  prose- 
cutor for  this  district.  He  is  not  required  to  di- 
vulge what  information  he  might  have  in  connec- 
tion with  cases  that  are  being  investigated.  In  fact, 
the  questions,  some  of  them,  were  directed  as  to  who 
this  Ned  Sparks  was. 

Mr.  McTernan :  May  I  state  my  purpose  in  con- 
nection with  that? 

The  Court:  There  is  a  motion  picture  character 
known  as  Ned  Sparks.  I  think  that  your  record 
should  probably  show  whether  or  not  you  intended 
to  mean  the  actor  Ned  Sparks. 

The  Witness:  I  was  referring:  to  the  actor  Ned 
Sparks. 


ir> 


Mr.  McTernan:  May  I  state  my  purpose,  your 
Honor? 

The  Court:     Yes. 

Mr.  McTernan:  Ned  Sparks,  your  Honor,  is 
a  fairly  common  name.  We  are  seeking  to  inquire 
whether  the  Ned  Sparks  to  which  Mr.  Carter  re- 
ferred in  his  answer  is  the  Ned  Sparks  that  was 
known  to  be  county  chairman  of  the  Los  Angeles 
County  Communist  Party  because  we  wish  this  in- 
formation in  the  record  to  provide  a  portion  of  the 
setting  in  which  the  claim  of  the  privilege  against 
self-incrimination  may  be  evaluated  [56]  if,  in 
fact,  Mr.  Carter  referred  to  that  Ned  Sparks,  and 
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I  think  he  did,  answers  which  would  disclose  on 
the  part  of  witnesses  that  they  know  him  in  the 
sense  that  they  may  testify  in  a  court  of  law  of 
such  knowledge,  this  would  serve  to  tie  them  in 
or  provide  a  link  in  a  chain  of  evidence  tying  them 
in  with  the  Communist  Party  and  therefore  sub- 
ject them  to  the  risk  of  prosecution  under  the  Smith 
Act,  prosecutions  similar  to  which  are  already  in 
process  in  New  York. 

The  Court:  On  all  of  the  grounds  you  have 
heretofore  stated? 

Mr.  McTernan:     What? 

The  Court:  I  am  just  trying  to  save  you  time. 
You  have  already  stated  all  of  those  things. 

Mr.  McTernan:  Perhaps  I  have.  This  is  some- 
thing that  is  before  your  Honor  for  adjudication 
right  now  and  I  want  my  purpose  abundantly 
clear  so  there  will  be  no  misunderstanding. 

The  Court:    The  objection  is  sustained.  [57] 
*  *  *  * 

Direct  Examination  (Continued) 

By  Mr.  IMcTernan: 

Q.  Mr.  Carter,  who  was  the  Ned  Sparks  to  w^hich 
you  referred  in  the  question  that  was  put  to  Lil- 
lian Doran? 

Mr.  Carter:  I  object  upon  the  ground  that  it  is 
incompetent,  irrelevant  and  immaterial,  calls  for 
information  in  the  possession  of  the  prosecutor 
which  he  is  not  required  to  divulge,  privilege  in- 
formation. 

The  Court:     Objection  sustained.    That  is  what; 
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he  had  [61]  the  witnesses  there  for,  to  find  out  if 

they  knew  Ned  Sparks. 

Mr.  McTernan :  We  are  asking  what  Ned  Sparks 
he  referred  to. 

The  Court:     I  understand.    Go  ahead. 

Q.  (B}^  Mr.  Ternan)  :  It  is  a  fact,  is  it  not, 
Mr.  Carter,  that  the  Ned  Sparks  you  refer  to  is  the 
Ned  Sparks  who  is  chairman  of  the  Los  Angeles 
County  Communist  Party? 

Mr.  Carter:  Same  objection  and  upon  the  same 
grounds. 

The  Court :     Same  ruling. 

Mr.  McTernan:  I  offer  to  prove  if  the  witness 
were  permitted  to  answer,  his  answer  would  be 
yes. 

Mr.  Carter:     I  object  upon  the  further  ground 
to  this  line  of  questions  that  it  is  already  in  the 
record  in  some  of  the  proceedings  which  have  been 
ncorporated  by  the  stipulation.   [62] 

*  *  *  * 

Q.  The  information  has  been  presented  to  the 
grand  jury  in  the  course  of  this  investigation,  has 
it  not,  Mr.  Carter,  to  the  effect  that  Ned  Sparks  is 
the  chairman  of  the  Los  Angeles  County  Commu- 
inist  Party? 

I  iMr.  Carter:  I  object  to  that  upon  the  same 
grounds  heretofore  stated,  and  upon  the  further 
around  that  the  proceedings  of  the  grand  jury  are 
l>ecret. 

The  Court:     Objection  sustained. 
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Mr.  McTernan:  I  offer  to  prove  that  if  the  wit- 
ness were  permitted  to  answer,  his  answer  would 
be  yes. 

Q.  The  Ned  Sparks  you  refer  to  in  your  ques- 
tions to  Lillian  Doran  is  also  known  as  Nemmy 
Sparks,  is  he  not? 

Mr.  Carter:     Same  objection. 

The  Court:     Same  ruling. 

Mr.  McTernan:  I  offer  to  prove  that  if  the  wit- 
ness were  permitted  to  answer,  his  answer  would 
be  yes. 

Q.  Now,  Mr.  Carter,  in  the  course  of  the  crimi- 
nal proceedings  against  Messrs.  Dobbs,  Kasino- 
witz and  Steinberg  you  gave  certain  testimony  to 
the  effect  that  the  questions  put  to  them  were 
part  of  an  inquiry  into  alleged  false  statements 
by  government  employees  under  18  USC  1001,  and 
that  for  [63]  the  purpose  of  the  grand  jury's  in- 
vestigation you  wished  to  ascertain  from  those  wit- 
nesses the  whereabouts  of  the  membership  records 
of  the  Los  Angeles  County  Communist  Party  so 
that  you  could  obtain  them  and  prove  whether  or 
not  certain  government  employees  were  members  , 
of  the  Communist  Party. 

Now  the  same  testimony  that  you  gave  in  that 
proceeding  also  applies,  does  it  not,  to  the  questions 
that  were  put  to  Lillian  Doran  and  Phil  Bock  which 
w^ere  presented  here  to  the  court  this  morning  in 
this  proceeding? 

A.     I   have   already  stipulated  that  that  entire 
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record  is  part  of  this  record.  I  take  it  that  was  the 

purpose  of  the  stipulation. 

Q.  Your  answer  to  my  question  is  generally  yes, 
is  that  right? 

The  Court :  His  answer  speaks  for  itself,  and  so 
does  the  stipulation. 

Q.  (By  Mr.  McTernan) :  You  have  informa- 
tion to  the  effect  that  Ned  Sparks  and  Nemmy 
Sparks  are  one  and  the  same  person  and  that  that 
person  was  the  chairman  of  the  Los  Angeles  County 
Communist  Party,  do  you  nof? 

Mr.  Carter:     Same  objection  as  heretofore  made. 

The  Court:     Same  ruling. 

Mr.  McTernan:  I  offer  to  prove  if  the  witness 
were  permitted  to  answer  that  his  answer  would 
be  yes.  [64] 

I  have  no  further  questions  of  the  witness  in 
view  of  the  court's  ruling. 
!  *  *  *  * 

I  Mr.  McTernan:  Your  Honor,  certain  of  the 
questions  presented  [65]  this  morning  relate  to 
Klizabeth  Glenn  and  Julia  Houdek.  We  ask  that 
the  court  take  judicial  notice  of  the  fact  that  it  has 
issued  bench  warrants  for  the  arrest  of  both  of 
these  women  and  that  one  of  them,  the  Houdek 
Ix'iich  warrant,  was  the  one  that  was  recalled  this 
1  Horning. 

^lay  the  record  at  this  point  show  that  such  war- 
1  ants  had  issued,  the  date  of  them  and  the  number 
i'i'  the  proceeding  in  which  the  warrants  were 
issued. 
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The  Court:  AVhat  has  the  Houdek  matter  to 
do  with  this  matter? 

Mr.  McTernan:  One  of  the  questions  I  believe, 
your  Honor,  was,  do  you  know  Julia  Houdek. 

The  Court:  Yes,  that  is  right.  You  want  the 
record  in  Lillian  Doran  also? 

Mr.  Carter :  Elizabeth  Glenn  he  suggested  as  the 
other  one. 

Mr.  McTernan:  The  two  individuals,  it  seems 
to  me,  your  Honor,  that  there  are  questions  against 
the  witness  Blair,  do  you  know  Elizabeth  Glenn 
and  do  you  know  Mrs.  Houdek? 

The  Court:  Elizabeth  Glenn  is  file  8869  Civil. 
Motion  for  issuance  of  a  bench  warrant  filed  No- 
vember 12,  1948,  with  its  supporting  affidavits. 

There  is  nothing  here  indicated  in  the  file  as  to 
what  happened. 

The  Clerk :     They  haven ^t  made  a  return.  [66] 
*  *  *  * 

The  Court:  As  to  Elizabeth  Glenn,  that  was 
November  12th,  and  this  would  indicate  its  filing 
November  9.  I  take  it  that  a  bench  warrant  was 
issued  on  the  same  day. 

The  bench  warrant  was  ordered  issued  on  No- 
vember 12  for  Elizabeth  Glenn.  That  is  all  I  know 
about  it.   It  was  issued. 

Mr.  McTernan:  AYas  the  bench  warrant  issued 
for  Julia  Houdek  on  the  same  date,  your  Honor? 

The  Court:     That  is  file  No.  8838. 

The  Clerk:     November  9. 
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The  Court :  The  same  day  it  was  filed,  November 
9.  And  bench  warrant  for  Mrs.  Houdek  is  recalled 
this  morning,  and  bench  warrant  as  to  Elizabeth 
Glenn  has  not  yet  been  recalled. 

Mr.  McTernan:  I  think  the  record  should  show, 
your  Honor,  [67]  that  the  bench  warrant  for  Mrs. 
Houdek  was  recalled  this  morning  after  the  wit- 
ness had  appeared  before  the  grand  jury  and  had 
returned  here  for  the  presentment  by  Mr.  Carter. 

The  Court:  It  does  not  make  any  difference. 
1  do  not  see  how  that  can  possibly  affect  it,  if  it 
was  recalled. 

Mr.  McTernan:     I  think  that  is  the  fact. 

The  Court:  It  was  recalled  because  Mr.  Carter 
advised  me  yesterday  that  he  intended  to  move  to- 
day for  its  recall.  [68] 

*  *  *  * 

Mr.  McTernan :  Your  Honor,  this  reminds  me  that 
I  neglected  to  offer  one  item  of  evidence  that  I  had 
intended  to  offer.  In  the  application  for  bench  war- 
rant for  both  Elizalx'th  Glenn  and  Julia  Houdek 
there  is  a  statement  by  Mr.  Carter,  whip]i  T  1)(^lieve 
is  made  under  oatli 

The  Court:  Just  to  make  it  complete  we  will 
])y  reference  incori)orate  the  entire  file  in  No.  8796, 
Lillian  Doran,  8827,  Phillip  Bock — or  is  that  a 
iu'iich  warrant? 

Mr.  McTernan :     Neither  of  those  is  a  bench  war- 

rjuit. 
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The  Court:     Neither  of  those? 

Mr.  McTernan:     I  don't  think  so,  your  Honor. 
The  Court:     That  is  right. 

8874,  the  entire  tile  for  bench  warrant  for  Merle 
Brodsky  will  be  part  of  the  record  in  this  case. 

8842,  the  entire  file  for  a  bench  warrant  for  Rob- 
ert Blair. 

8839,  the  entire  file  for  a  bench  warrant  for  Irv- 
in.o'  Caress.  [73] 

8838,  the  entire  file  for  a  bench  warrant  for  Julia 
-tloudek. 

AVas  there  not  a  bench  warrant  for  some  others, 
Elizabeth  Glenn,  Frank  Spector,  Mr.  Clerk? 

The  Clerk:  There  is  no  number  for  Frank  Spec- 
tor  as  yet. 

Mr.  Carter:  There  is  one  other  that  is  involved, 
and  that  is  the  file  involving  Elizabeth  Glenn. 

Mr.  McTernan:  There  were  a  niunber  of  other 
bench  warrants  issued  on  virtually  the  same  appli- 
cation. 

Mr.  Carter:     That  is  right. 

The  Court:  You  are  only  concerned  with  the 
bench  warrants  here  now  with  these  people  and  not 
with  the  one  for  Elizabeth  Glenn. 

Mr.  Carter:     That  is  No.  8869. 

The  Court:  The  entire  file  is  Case  8869,  pro- 
ceedings for  a  bench  warrant  for  Elizabeth  Glenn. 

Mr.  McTernan:     May  I  have  one  of  those? 

(The  file  referred  to  was  passed  to  counsel.) 

Mr.  McTernan:  Further  I  believe  Mr.  Carter 
will   stipulate  that  in  each  of  those   cases   which  r 
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your  Honor  has  just  referred  to  there  was  an  ap- 
plication for  bench  warrant  signed  by  himself  and 
Mr.  Goldschein  which,  except  for  the  language  des- 
ignating the  witness  and  the  number  of  the  case, 
were  identical  in  language. 

Is  that  correct,  Mr.  Carter?  [74] 

Mr.  Carter :  That  is  correct.  That  particular  af- 
fidavit is  in  the  I'ecord,  however. 

The  Court:  Each  one  had  different  affidavits  at- 
tached to  it.  As  I  remember,  there  was  a  mimeo- 
graphed affidavit  which  was  the  basis,  and  then  it 
had  attached  to  it  in  the  file  different  affidavits  re- 
lating to  the  effort  to  serve  that  particular  person. 

Mr.  McTernan :  That  is  right,  your  Honor.  And 
the  matter  about  which  I  asked  Mr.  Carter  to  stipu- 
late, which  I  understand  he  has  stipulated,  is  that 
the  motion  for  issuance  of  bench  warrant  was  in 
each  case  the  same  except  for  the  language  giv- 
I  ing  the  name  of  the  witness  and  the  niunber  of 
the  case. 

I  want  to  direct  your  Honor's  attention  to  the 
paragraph  at  the  top  of  the  second  page  of  that 
motion  reading  as  follows: 

"Said  motion  is  based  upon  the  further  ground 
that  said  witness  is  deliberately  avoiding  service 
of  subpoena  and  is  deliberately  impeding  the  ad- 
ministration of  justice  and  the  functioning  of  the 
grand  jury  of  this  district;  on  the  further  ground 
that  various  witnesses  for  whom  subpoenaes  have 
jl  been  issued  for  appearance  before  this  grand  jury 
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have  been  following  a  common  course  of  conduct 
in  avoiding  service  and  impeding  the  functioning 
of  [75]  said  grand  jury." 

Now  this  language  applies  at  least,  your  Honor, 
to  Elizabeth  Glenn  and  Julia  Houdek  and  Dorothy 
Healy.  While  this  record  does  not  show  that  a 
bench  warrant  was  issued  for  Dorothy  Healy,  it 
does  show^  statements  by  Mr.  Carter  to  the  effect 
that  several  subpoenaes  have  been  issued  for  Doro- 
thy Healy.  And  Mr.  Carter  I  believe  at  one  point 
in  the  proceedings  on  February  23rd  included  Doro- 
thy Healy  in  this  colorful  language  of  his,  describ- 
ing the  conduct  referred  to  in  the  motion  for  a 
bench  warrant  as  an  '' Operation  Get  Lost." 

Now  clearly  the  purpose  and  effect  of  answers  to 
the  questions,  do  you  know  Dorothy  Healy,  and 
all  these  other  questions  going  into  the  details  of 
her  life  and  the  questions,  do  you  know  Eliza- 
beth Glenn,  do  you  know  Julia  Houdek,  must  of 
necessity,  if  the  answers  be  in  the  affirmative,  tie 
the  witness  in  with  the  very  conspiracy  to  im- 
pede and  obstruct  justice,  itself  a  crime,  which 
Mr.  Carter  has  charged  against  at  least  the  three 
people  I  have  named,  Healy,  Glenn  and  Houdek, 
as  well  as  many  others  for  whom  bench  warrants 
have  been  issued  or  subpoenaes  issued. 

So  that  in  addition  to  the  claim  of  the  privilege 
against  self-incrimination  under  the  Smith  Act,  we 
submit  that  the  evidence  here  fully  establishes  a 
setting  in  which  it  would  be  extremely  dangerous 
to  answer  these  questions  because  of  the  possibil- 
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ity  that  they  might  be  tied  in  with  this  [76]  con- 
spiracy to  obstruct  justice  which  has  been  charged 
by  the  United  States  Attorney. 
*  *  *  * 

The  Court:  They  need  not  have  been  required 
to  have  posted  anything.  I  fixed  those  bonds  and 
I  fixed  them  in  [77]  that  amount  because,  as  I 
stated  at  the  time,  their  names  were  in  the  papers, 
it  was  a  notorious  fact  that  the  investigating  was 
going  on,  and  made  more  notorious  by  many  of 
the  people  probably  who  are  in  the  courtroom  here 
today  conducting  a  picket  line  and  picket  lines 
at  various  times,  and  their  names  were  in  the  paper 
and  all  they  need  to  have  done  not  to  be  under 
$1000  or  $2500  or  $4000  bond  was  to  have  appeared 
before  the  grand  jury  in  response  to  the  subpoena, 
or  made  themselves  available  as  witnesses. 

They  could  still  have  insisted  upon  the  preserva- 
tion of  their  rights  as  the  other  witnesses  did  in 
this  case  who  were  served  and  who  did  appear.  [78] 


*  *  *  * 


Mr.  McTernan :    The  facts  presented  in  this  record 
lalso,  your  Honor,  in  addition  to  the  facts  which  were 
available  to  you  on  October  25th,  clearly  ))oint  out 
I  also  the  contention  which  we  made  at  that  time  that 
this  proceeding  denied  these  witnesses  due  proc- 
ess of  law  in  that  it  denied  them  equal  protection 
'•r  the  law.    We  didn't  have  available  at  that  time 
the  statement  by  a  high,  but  unnamed,  officer  in 
tlie   Department   of   Justice   that   the   Administra- 
tion had  fomid  a  new  way  to  put  the  Communists 
)ut  of  business. 
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Mr.  Carter:  Just  a  minute.  I  thought  we  had 
settled  all  that  before.  With  eounsel's  own  show- 
ing we  had  that  settled.  [81] 

The  Court :  You  do  not  have  that  available  now. 
All  you  have  is  a  newspaper  article. 

Mr.  MeTernan:  I  have  available  the  evidence 
which  this  court  rejected  and  I  think  I  have  the 
right  to  point  to  it  in  summing  up  my  case. 

The  Court:     It  is  not  in  evidence. 

Mr.  Carter:     You  are  misstating  it,  counsel. 

Mr.  MeTernan:  I  have  not  said  it  is  in  evi- 
dence. I  know  practically  everything  that  has  been 
offered  in  defense  of  these  people  has  been  re- 
jected, either  because  it  is  supposed  to  be  confiden- 
tial information  in  the  hands  of  Mr.  Carter  or 
because  Mr.  Carter  thinks  it  is  immaterial.  But 
this  is  all  I  have  to  argue  to  the  court,  the  kind 
of  showing  that  we  would  like  to  make  to  you. 

The  Court:  You  confine  your  argument  to  the 
matters  and  things  which  are  in  evidence,  Mr.  Me- 
Ternan. 

Mr.  Carter:  My  objection  goes  further,  whether 
it  is  in  evidence  or  offered  for  identification,  he 
is  misstating  the  facts  contained  in  that  article. 
The  article  states  that  some  person  connected  with 
the  Un-American  Activities  Committee  made  the 
statement.  It  doesn't  even  go  so  far  as  to  say 
some  official  of  the  Department  of  Justice  said 
that. 

The  Court:  Let  us  confine  ourselves  to  the  evi- 
dence.   Proceed.   [82] 
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Mr.  Carter:     May  I  be  heard  briefly? 

The  Court:     Yes. 

Mr.  Carter:  First,  if  the  court  please,  may  T 
observe  that  many  of  Mr.  McTernan's  remarks 
could  have  been  probably  more  fitting-  had  he  turned 
his  back  to  the  court  and  talked  to  the  people  in 
the  courtroom.  Much  of  this,  I  think,  is  far  from 
the  mark. 

No.  1.  What  is  the  effect  of  this  appeal?  Let 
us  assume  that  you  filed  an  indictment  against 
a  man  for  robbing  a  bank  and  he  was  convicted 
and  took  an  appeal.  Does  that  mean  that  you  sus- 
])end  all  i)rosecutions  of  that  particular  type  of 
case  ? 

The  Court:  Supjjose  he  went  out  and  robbed 
another  bank  while  it  was  on  appeal? 

Mr.  Carter:  That  is  right.  There  is  no  particu- 
lar reason  why  because  an  Appellate  Court  has  this 
question  that  we  should  suspend  operations.  As  a 
matter  of  fact,  we  have  to  extend  the  term  of  this 
grand  jury  because  it  was  going  on  and  there  was 
yet  no  decision  from  the  court. 

No.  2.  I  submit  he  has  made  no  showing  tying 
in  these  witnesses  with  the  thing  that  he  purports 
to  fear  because  he  argues  that  association  or  knowl- 
edge of  who  certain  people  [91]  are  about  whom 
these  witnesses  were  interrogated  would,  in  sub- 
stance, prove  that  they  are  members  of  the  Com- 
munist Party.  I  don't  think  that  that  conclusion 
follows  at  all. 
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For  instance,  a  person  might  have  information 
about  the  Communist  Party  by  having  been  a  mem- 
ber at  one  time  in  the  past  and  no  longer  a  mem- 
ber. He  might  have  information  because  he  had 
been  an  informer.  He  might  have  information  be- 
cause he  was  an  investigator  who  had  made  a 
business  of  knowing  those  facts.  Or  he  might  have 
stumbled  accidentally  on  this  information.  There 
are  many  alternatives  whereby  a  person  could  have 
the  information  without  necessarily  being  a  mem- 
ber of  that  party. 

Now  let  me  give  you  an  example.  Supposing  we 
had  a  prosecution  for  the  Smith  Act  on  in  this 
court,  and  I  was  attempting  to  prove  the  elements 
of  the  Smith  Act,  namely,  that  the  defendant  had 
joined  an  organization  which  advocated  the  over- 
throw of  the  government  by  force  and  violence — 
we  will  call  it  X  Organization — and  that  he  was 
a  member  thereof,  and  that  at  the  time  he  became 
a  member  he  knew  the  purposes  of  that  organiza- 
tion. So  I  called  a  witness  to  the  stand,  and  I 
say  to  the  witness,  "Do  you  know  X,  the  defend- 
ant in  this  case?" 

"Yes,  I  do." 

"Did  you  ever  have  a  conversation  with  Mr.  X?" 

"Yes,  I  did."  [92] 

"Where  was  it?"  Et  cetera.    All  right. 

"In  that  conversation  with  Mr.  X,  did  he  ever 
tell  you  that  he  knew  A,  B  and  C,  who  were  mem- 
bers of  X  Organization?" 
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I  think  a  court  would  sustain  an  objection  to 
that  question  on  the  ground  that  it  didn't  prove 
anything.  The  mere  fact  that  you  knew  that  a  cer- 
tain person  belonged  to  a  club  or  an  organization 
is  no  evidentiary  showing  that  you  yourself  are  a 
member  of  that  group. 

No.  3.  These  questions  were  all  preliminary  ques- 
tions. This  grand  jury  was  stopped  on  the  thresh- 
hold  of  its  inquiry.  The  questions  were  in  most 
cases,  do  you  know.  The  answer  would  have  been 
yes  or  no.  I  submit  that  no  proper  objection  could 
have  been  made  until  the  next  question  followed. 
If  the  answer  was  yes,  that  you  knew,  all  right, 
Avhat  is  it,  and  then  I  think  the  objection,  whether 
good  or  not,  W'Ould  have  been  timely.  Certainly 
these  objections  were  not  timely. 

Finally,  let  me  point  out  to  you  that  if  the 
court  compels  witnesses  to  answer  questions  in 
the  furtherance  of  the  grand  jury  investigation 
the  witness  is  not  hurt  because  if  he  did  have  a 
valid  claim  to  refuse  to  answer  and  is  compelled 
by  the  court,  by  the  processes  of  the  court,  to  an- 
swer the  questions  he  immediately  obtains  immunity 
from  this  fearful  thing  that  he  fears,  a  prosecution 
under  the  Smith  Act,  because  by  compulsion  of  the 
court  he  is  required  to  testify  ipso  facto  and  auto- 
matically he  obtains  an  immunity  therefrom.   [93] 

If,  on  the  other  hand,  his  contention  was  not  a 
valid  one  then  he  should  be  coerced  into  answering 
the  question. 

So  either  way  you  look  at  the  matter,  the  wit- 
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ness  is  not  hurt.  If  these  witnesses  are  so  fearful 
of  a  prosecution  under  the  Smith  Act,  then  by 
answering  these  questions  under  the  power  of  this 
court  they  have  gained  immunity  from  that  prose- 
cution. I  think  under  the  McNabb  case  the  An- 
derson case,  where  even  a  lapse  of  time  occurred 
before  arraignment,  it  invalidates  the  admissions 
and  certainly  anything  told  the  grand  jury  under 
the  coercive  powers  of  this  court  could  never  be 
used  against  those  people. 

These  witnesses  as  a  result  of  a  plan,  acting 
together  in  concert,  have  determined  to  impede 
the  process  of  this  grand  jury,  to  prevent  this  grand 
jury  from  finding  out  anything,  and  the  investiga- 
tion has  been  stopped  upon  the  threshhold  of  their 
inquiry  by  their  activity. 

The  Court:  The  situation,  while  it  has  pro- 
ceeded further  than  it  had  been  on  October  2th 
last  year,  is  essentially  and  basically  no  differ- 
ent. I  cannot  see  how  any  fact  or  thing  before 
this  court  which  has  been  adduced  here,  or  any 
argument  or  law  or  case  or  reason  has  been  ad- 
vanced, to  sustain  the  objection  of  these  witnesses 
in  their  refusal  to  answer  the  questions  on  the 
ground  that  it  might  incriminate  them,  and  for 
violation  of  their  rights  under  the  [94]  First 
Amendment. 

Counsel  made  five  points,  the  abuse  of  process 
was  No.  1,  and  violation  of  due  process  No.  2, 
equal  protection — they  seem  to  merge  together. 
It  was  against  the  dignity  of  the  court  to  do  this. 
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I  cannot  see  anything  to  his  point  at  all.  The  grand 
jury  is  regularly  constituted,  it  is  their  duty  to 
inquire  into  possible  violations  of  the  law.  Like- 
wise it  is  the  duty  of  the  United  States  Attorney 
and  the  Attorney  General  of  the  United  States 
to  inquire  into  violations  of  the  law.  People  owe 
a  duty  as  citizens  to  testify  and  to  furnish  infor- 
mation. If  everybody  could  refuse  to  do  that  it 
would  not  be  long  before  you  would  not  have  any 
government,  you  would  not  have  any  Constitution, 
and  you  would  not  have  any  of  these  rights  with 
which  Mr.  McTernan  seems  to  be  so  endeared. 

On  the  third  point,  the  grand  jury,  I  have  al- 
ready ruled  that  a  witness  cannot  challenge  the 
grand  jury.  But  in  addition  to  that  I  want  to 
call  comisel's  attention  to  the  memorandum  which 
I  wrote,  and  which  is  reported  in  7  P.  Supp.  782. 
Then  there  was  a  stipulation  that  if  the  witnesses 
were  called  here  that  were  called  there,  their  tes- 
timony would  be  the  same  and  that  the  procedure 
would  be  the  same.  So  in  the  first  place  I  hold  that 
a  witness  cannot  challenge  the  grand  jury  and,  in 
the  second  place,  if  they  could  the  grand  jury  is 
not  subject  to  the  challenge  indicated  by  Mr.  [95] 
McTernan. 

The  last  two  grounds,  it  is  a  little  difficult  to  fol- 
low, counsel.  I  have  tried  to  do  so  in  each  of  the 
argmnents.  It  seems  one  moment  that  they  are 
afraid  they  will  incriminate  themselves  because 
they  will  disclose  a  violation  of  the  Smith  Act  which 
prohibits  the  advocacy  of  the  doctrine  of  overthrow- 
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ing  the  government  by  force  and  violence,  and  it 
seems  as  though  the  next  moment  they  are  insist- 
ing upon  their  rights  because  it  is  a  political  party. 
It  is  inconceivable  to  me  that  any  political  party 
was  contemplated  to  be  allowed  to  exist  by  the 
Constitution  that  had  for  its  purpose  the  destruc- 
tion of  that  Constitution  and  the  government  by 
force  and  violence. 

On  the  matter  of  the  incrimination,  the  position 
of  the  defendants  seems  to  be  that  they  say  they 
are  not  admitting  that  if  they  answered  the  ques- 
tion that  they  might  show  guilt  under  the  Smith 
Act,  but  they  are  afraid  that  they  might  be  ac- 
cused under  the  Smith  Act.  I  think  the  matter  of 
incrimination  does  not  go  to  a  disclosure  of  any- 
thing which  might  lead  to  a  possible  wrongful 
prosecution,  but  the  matter  of  whether  or  not  a 
person  can  refuse  to  answer  a  question  on  the 
ground  he  might  incriminate  himself  is  that  it  dis- 
closes some  thing  which  shows  that  he  has  com- 
mitted a  crime  or  discloses  something  which  would 
tend  to  indicate  that  he  did  actually  commit  a 
crime.  Now  applying  that  here,  their  refusal  [96] 
would  indicate  that  they  are  afraid  that  it  would 
disclose  that  they  do  actually  advocate  the  over- 
throw of  the  government  by  force  and  violence. 
But  Mr.  ]\icTernan  disclaims  that. 

Now  on  the  matter  of  obstruction  of  justice,  a 
rather  novel  way  to  frustrate  completely  the  proc- 
esses of  government  in  the  investigation  of  a  prose- 
cution of  crime  results  in  starting  an  investigation 
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and  then  everybody  connected  with  it  and  all  pos- 
sible witnesses  joining  together  to  obstruct  it,  and 
then  they  are  called  to  refuse  to  answer  on  the 
ground  that  they  are  therefore  committing  a  crime. 
It  just  is  not  logical  and  is  almost  verging  on  the 
])oint  of  being  ridiculous,  as  do  a  great  many  of 
the  statements  which  Mr.  McTernan  has  urged 
in  this  court. 

Now  on  the  First  Amendment,  they  say  they 
have  the  right  of  free  speech.  I  think  that  I  have 
heretofore  indicated  in  opinions  which  I  have  writ- 
ten and  decisions  which  I  have  made  that  I  re- 
gard the  First  Amendment  as  a  very  precious  one. 
But  T  do  not  think  that  the  founders  of  the  Con- 
stitution CA'er  intended  that  the  First  Amendment 
should  be  a  scabbard  to  hold  a  sword  and  conceal 
it  with  which  the  entire  structure  of  the  govern- 
ment could  be  stabbed  and  thus  killed  violently. 
The  First  Amendment  was  intended  to  give  free 
expression  of  ideas  and  not  intended  to  hide  con- 
duct which  would  endanger  or  destroy  the  govern- 
ment violently. 

T  cannot  help  but  have  recurrence  to  John  Mar- 
shall's [97]  statement  in  Gibbons  v.  Ogd(Mi  and  apply 
it  to  some  of  the  argument  which  Mr.  McTernan 
has  made  here  about  the  Constitution : 

"Powerful  and  ingenious  minds  *  *  *  may,  by 
a  course  of  well-digested,  but  refined  and  meta- 
]ihysical  reasoning,  founded  on  these  premises, 
explain  away  the  Constitution  of  our  country,  and 
leave  it,  a  magnificent  structure,  indeed,  to  look 
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at,  but  totally  unfit  for  use.  They  may  so  entangle 
and  perplex  the  understanding,  as  to  obscure  prin- 
ciples, which  were  before  thought  quite  plain,  and 
induce  doubts  where,  if  the  mind  were  to  pursue 
its  own  course,  none  would  be  perceived. 

The  whole  situation  here  in  my  mind,  if  counsel 
for  the  defendants  is  correct,  would  result  in  the 
total  destruction  of  government. 

I  think  the  case  of  In  Re  Willie  is  still  the  law. 
All  of  these  questions  here  are  questions,  do  you 
know^,  and  I  cannot  see  any  exception  to  any  of 
them.  I  thought  for  a  while  that  perhaps  the 
questions,  do  you  know  Elizabeth  Glenn,  or  do  you 
know  Julia  Houdek,  in  connection  with  the  ob- 
struction of  justice  might  be  justified,  but  on  fur- 
ther consideration  I  cannot  see  it. 

The  order  of  the  court  will  be — if  each  of  the 
defendants  will  arise,  please — that  Mr.  Irving  Ca- 
ress is  [98]  found  guilty  of  civil  contempt,  that  Mr. 
Robert  Blair  is  found  guilty  of  civil  contempt, 
that  Mr.  Merle  Brodsky  is  found  guilty  of  civil 
contempt,  that  Mr.  Frank  Spector  is  found  guilty 
of  civil  contempt,  that  Mr.  Phillip  Bock  is  found 
guilty  of  civil  contempt,  and  that  Mrs.  Lillian 
Doran  is  found  guilty  of  civil  contempt. 

The  sentence  and  the  imposition  of  sentence 
will  be  deferred  until — the  other  matters  were  con- 
tinued to  March  21st? 

Mr.  Carter :  Could  we  have  some  date  other  than 
March  21st  and  dispose  of  this  matter  before  or 
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after  that  date?  I  let  that  date  be  set  last  time 
we  were  in  court,  but  it  is  a  very  inconvenient 
date  to  my  calendar.  I  would  like  to  either  advance 
the  date  of  sentence  of  the  three  other  persons 
to  some  time  this  following  week  or  put  it  past 
the  25th  of  March,  one  or  the  other. 

The  Court:  The  matter  of  the  sentence  of  these 
persons  then  is  set  for  the  28th  of  March.  Is  it 
agreeable  that  I  vacate  the  order  setting  it  for 
March  21st  and  likewise  set  those  for  the  28th'? 

Mr.  McTernan:     That  will  be  agreeable. 

The  Court:     In  the  absence  of  the  defendants'? 

Mr.  McTernan:     So  stipulated. 

The  Court:  And  you  will  produce  them,  that  is 
to  say,  Steinberg,  Kasinowitz  and  Dobbs*?  [99] 

Mr.  McTernan:     Yes,  your  Honor. 

The  Court:     That  will  be  the  order  of  the  court. 

The  defendants  are  ordered  and  directed  to  re- 
turn at  that  time,  March  28th,  at  the  hour  of  2:00 
o'clock  p.m.,  on  that  day.  And  that  will  be  the  time 
that  the  matter  of  Steinberg,  Kasinowitz  and  Dobbs 
is  set  for  now\    March  28th  at  2:00  o'clock  p.m. 

[Endorsed] :     Filed  April  6,  1949.  [100] 
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*  *  *  * 


The  Court:  Samuel  Harry  Kasinowitz,  come 
forward. 

This  is  the  time  set  for  sentence  on  the  matter 
of  criminal  contempt  of  which  you  have  heretofore 
been  found  guilty.  The  matter  was  referred  to  the 
Probation  Office.  I  have  received  a  report — I  re- 
ceived it  some  time  ago — it  was  originally  set  for 
sentence  I  believe  on  January  17th  and  has  been 
continued  from  time  to  time,  and  the  defendant — 
excuse  me.  Have  you  had  no  opportunity  to  con- 
sult with  your  counsel  before  this? 

Mr.  Margolis:  He  has  been  working,  your 
Honor. 

The  Court:  Have  you  had  no  opjDortunity  to 
consult  your  [6]  counsel  since  you  were  convicted? 

Mr.    Margolis:     He   has   had   opportunity. 

Mr.  Kasinowitz:     Yes,  I  have. 

The  Court:  Very  well.  I  think  you  might  take 
your  hands  out  of  your  pockets,  sir. 

Do  you  have  anything  to  say  in  connection  with 
the  matter  other  than  what  has  already  been  said? 
Do  you  have  anything  to  say,  Mr.  Kasinowitz? 

Mr.  Kasinowitz:  Yes,  sir.  I  would  like  to  make 
a  statement. 

The  Court:     Very  well.  [7] 

*  *  *  * 

Mr.  Margolis:  Your  Honor  was  here,  that  is 
f'orrect. 

But  nevertheless  with  that  record  before  them 
three  judges,  two  of  them  not  writing  an  opinion 
and  one  writing  an  opinion,  three  out  of  the  six 
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hearing'  it,  have  voted  to  reverse  the  judgment,  and, 
in  effect,  have  sustained  the  position  of  these  de- 
fendants. 

I  want  to  advise  the  court  that  with  respect  to 
the  matters  now  pending  in  the  Court  of  Appeals 
we  intend  to  petition  for  a  rehearing,  and  if  that 
is  denied  we  intend  to  petition  to  the  Supreme  Court 
of  the  United  States  for  certiorari.  Under  these 
circumstances,  and  if  this  language  that  I  have 
read  to  your  Honor  from  the  case  of  United  States 
V.  Johnson  is  meaningful — and  I  think  that  it  is — 
the  only  alternative  that  these  people  have,  if  they 
want  to  defend  their  rights  under  the  Constitution, 
what  they  believe  to  be  their  rights  under  the  Con- 
stitution, is  to  persist  in  their  position  until  there 
is  a  decision  by  the  highest  court  having  author- 
ity to  pass  upon  this  question.  [11] 
*  *  *  * 

Mr.  Steinberg,  this  is  the  time  set  for  sentence 
on  the  [12]  criminal  contempt  proceeding  on  which 
there  was  a  verdict  of  guilty  previously  I  think  on 
January  17th.  I  put  the  matter  over  from  time  to 
time  because  the  grand  jury  has  been  meeting  and 
you  have  been  advised  upon  those  occasions  when 
you  were  in  court  by  myself  at  the  time  they  were 
meeting,  and  I  have  informed  the  United  States 
Attorney  and  he  so  stated  in  court  that  he  would 
advise  you  at  other  times.  The  record  does  not  ap- 
pear to  show  that  you  have  appeared  before  the 
grand  jury  and  answered  any  of  the  questions 
which  were  theretofore  asked  of  you. 
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Do  you  have  anything  to  say  now  before  sentence 
is  imposed? 
Mr.  Steinberg:     Yes,  your  Honor. 

The  Court:     Very  well.  [13] 

*  *  *  * 

Mr.  Dobbs. 

Mr.  Dol^bs,  this  matter  is  continued  imtil  today 
for  the  matter  of  sentence  on  the  judgment  here- 
tofore finding  you  guilty  of  criminal  contempt  for 
your  refusal  to  answer  the  questions  propounded 
to  you  before  the  grand  jury.  The  matter  was 
continued  from  time  to  time  and  over  periods  when 
the  grand  jury  was  meeting,  and  I  did  so  in  order 
that  you  might  have  an  opportunity,  if  you  de- 
sired to  take  it,  to  appear  before  the  grand  jury 
and  answer  the  questions. 

It  does  not  appear  that  you  have  done  so.  Do 
you  have  anything  to  say  before  the  court  pro- 
nounces judgment? 

Mr.  Dobbs:  I  would  like,  your  Honor,  to  make 
a  short  statement. 

The  Court:     Very  well.   [15] 

*  *  *  * 

Mr.  Bock. 

Mr.  Bock,  this  mattei'  was  continued  until  today 
from  March  3rd  in  order  that  judgment  ther(>u]>on 
entered  finding  you  guilty  of  civil  conteni])t  for  re- 
fusal to  answer  questions  to  the  grand  jury  might  be 
postured  today  for  sentc^nce.  Do  you  have  anything 
to  say  ? 

Mr.  Bock:    Yes,  your  Honoi*.  [17] 

*  *  *  * 
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The  Court :     Very  well. 

Mr.  Bock,  you  have  been  found  guilty  of  civil  con- 
tempt and,  as  I  read  the  decisions  of  the  Supreme 
Court,  having  [20]  reached  that  conclusion  hereto- 
fore there  is  nothing  that  has  been  presented  here 
today  which  goes  to  the  merits  of  the  subject  which 
I  have  passed  upon  and  need  not  reiterate.  I  am  im- 
pelled by  virtue  of  the  decision  in  the  Penfield  case 
to  conclude  that  I  have,  in  so  far  as  the  power  of 
punishment  is  concerned,  only  the  power  to  commit 
you  to  the  custody  of  the  Attorney  General  until  you 
answer  the  questions. 

It  is  therefore  the  judgment  and  sentence  of  the 
court  that  you  be  committed  to  the  custody  of  the 
Attorney  General  until  you  answer  the  following 
questions: 

Do  you  know  Dorothy  Healy  ? 

Do  you  know  the  business  and  home  address  or 
home  address  of  Dorothy  Healy? 

Do  you  know  the  occupation  of  Dorothy  Healy? 

Do  you  know  whether  or  not  Dorothy  Healy  is 
married  ? 

Do  you  know  her  husband 's  name  ? 

Do  you  know  his  occupation  ? 

What  is  his  occupation  ? 

You  will  stand  committed.  [21] 
*  *  *  * 

Mr.  Caress. 

Mr.  Caress,  the  situation  with  you  is  similar  to  that 
of  Mr.  Bock.  You  were  previously  found  guilty  of 
civil  contempt  for  your  refusal  to  answer  certain 
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questions  propounded  by  the  grand  jury,  and  the 
matter  was  continued  until  today  for  sentence. 

Do  you  have  anything  to  say  ? 

Mr.  Caress :     Yes,  your  Honor. 

The  Court :     Before  sentence  is  pronounced  ? 

Mr.  Caress :     Yes,  sir.  [22] 
*  *  *  * 

The  Court :     Very  well. 

Mr.  Caress,  as  I  have  heretofore  indicated,  the 
court  has  no  discretion  in  the  matter  of  punishment 
on  civil  contempt.  You  have  heretofore  ])een  found 
guilty  of  it,  and  it  is  therefore  the  judgment  and 
sentence  of  the  court  that  you  be  committed  to  the 
custody  of  the  Attorney  General  until  you  an- 
swer [30]  before  the  grand  jury  the  following  ques- 
tions : 

Can  you  tell  us  the  table  of  organization  of  tlie 
Communist  Party  of  Los  Angeles  County  ? 

Do  you  know  who  in  the  Los  Angeles  County  Com- 
munist Party  setup  has  knowledge  of  or  is  in  charge 
of  membership? 

Do  you  know  Dorothy  Healy  ? 

Do  you  know  where  she  lives  ? 

Do  you  know  where  she  can  be  found  or  located  ? 

Do  you  know  her  husband's  name? 

Do  you  know  his  occui)ation  ? 

Do  you  know  any  person  in  this  county  who  ad- 
vocates the  overthrow  of  the  goverimient  of  the 
United  States  by  force  and  violence? 

Do  you  know  any  organization  in  this  county  which 
has  as  its  purpose  the  overthrow  of  the  govenimcnt 
by  force  and  violence  ? 
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Mr.  Caress,  you  will  stand  committed  to  the  cus- 
tody of  the  marshal. 

At  the  conclusion  of  the  civil  contempt  matters  I 
will  ascertain  from  the  United  States  Attorney  the 
next  meeting  date  of  the  grand  jury  and  it  is  my  in- 
tention to  also  make  an  order  that  in  the  event  any 
of  the  witnesses  found  guilty  of  civil  contempt  desire 
to  testify  they  will  notify  the  United  States  Attorney 
who,  within  24  hours  from  that  receipt  of  that  notifi- 
cation, excluding  Saturdays  and  Sundays,  will  [31] 
convene  the  grand  jury  for  the  purpose  of  permitting 
the  defendants  to  purge  themselves  of  contempt.  So 
if  I  forget  that,  will  somebody  remind  me  of  it? 

Mr.  Blair. 

Mr.  Blair,  you,  like  Mr.  Bock  and  Mr.  Caress,  have 
heretofore  been  found  guilty  of  civil  contempt  for 
your  refusal  to  answer  certain  questions  before  the 
grand  jury  after  being  instructed  by  the  court  to  do 
so.  The  matter  was  continued  until  today  for  sen- 
tence. 

Do  you  have  anything  further  to  say?  [32] 
*  *  *  * 

The  Court :    I  beg  your  pardon.  I  did  not  hear  you. 

Mr.  Blair,  like  the  ones  who  have  preceded  you,  I 
have  no  alternative  except  to  commit  you  to  the  cus- 
tody of  the  Attorney  General  on  this  matter  of  civil 
contempt,  and  that  is  now  the  judgment  and  sentence 
of  the  court,  that  you  be  so  committed  until  you  an- 
swer the  following  questions  before  the  grand  jury: 

Do  you  know  the  table  of  organization  or  who  the 
officials  of  the  Communist  Party  are '? 

Do  you  know  who  or  what  officer  of  the  Communist 
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Party  of  Los  Angeles  County  is  in  charge  of  mem- 
])ers}iip  or  has  knowledge  of  the  membership  rolls  in 
this  county?  [34] 

Do  you  know  Dorothy  Healy  ? 

Do  you  know  where  she  can  be  located  or  can  be 
found  ? 

Do  you  know  her  business  or  home  address  ? 

Do  you  know  her  business  or  occupation  ? 

Do  you  know  what  her  husl^and's  name  is? 

Do  you  know  his  occupation,  her  husband's  occu- 
pation? 

Have  you  seen  Dorothy  Healy  recently? 

Do  you  know  any  person  in  the  County  of  Los  An- 
geles who  advocates  the  overthrow  of  the  government 
of  the  United  States  by  force  and  violence? 

Do  you  know  any  organization  in  the  County  of 
Los  Angeles  which  has  the  announced  purpose  of  the 
overthrow  of  the  government  of  the  United  States  by 
force  and  violence  ? 

Do  you  know  Elizabeth  Glenn  ? 

Do  you  know  Mrs.  Houdek  ? 

You  will  stand  committed.  * 

Mr.  Brodsky. 

Mr.  Brodsky,  like  Mr.  Bock,  Mr.  Caress  and  Mr. 
Blair,  you  are  here  convicted  of  civil  contempt  for 
your  refusal  to  answer  questions  to  the  grand  jury 
after  being  instructed  to  do  so  by  the  court.  The  mat- 
ter was  continued  until  today  for  judgment  and  sen- 
tence. That  time  has  now  arrived. 

Do  you  have  anything  to  say  before  the  court  pro- 
nounces judgment  ? 

Mr.  Brodsky:     Yes,  your  Honor,  1  do.  [35] 

*     *     *     •X' 
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The  Court :  Mr.  Brodsky,  as  I  have  indicated  to 
the  others,  I  have  no  alternative,  having  found  you 
guilty  of  civil  contempt  and  having  passed  on  the 
merits,  than  to  commit  you  as  I  did  the  others. 

It  is  therefore  the  judgment  and  sentence  of  the 
court  that  you  be  committed  to  the  custody  of  the 
Attorney  General  [37]  until  you  answer  the  follow- 
ing questions : 

Do  you  know  and  can  you  tell  us  the  table  of  or- 
ganization of  the  Communist  Party  of  Los  Angeles 
County"? 

Do  you  know  who  in  the  Communist  Party  in  Los 
Angeles  County  is  in  charge  of  membership  or  mem- 
bership rolls? 

Do  you  know  Dorothy  Healy? 

Do  you  know  what  her  business  or  residence  ad- 
dress is,  or  where  she  can  be  located  ? 

Do  you  know  her  husband's  name  ? 

Do  you  know  his — that  is,  her  husband's — business 
or  occupation  ? 

Do  you  know  what  her  business  or  occupation  is  ? 

Do  you  know  any  person  in  the  County  of  Los  An- 
geles who  advocates  the  overthrow  of  the  government 
of  the  United  States  by  force  and  violence  ? 

Do  you  know  any  organization  in  the  County  of 
Los  Angeles  that  has  for  its  purpose  the  overthrow 
of  the  United  States  government  by  force  and  vio- 
lence ? 

Who  are  you  an  organizer  for  ? 

You  will  stand  committed. 

Mr.  Spector. 

Mr.  Spector,  you  are  here  today  for  the  sentence 
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on  the  judgment  of  civil  contempt  heretofore  found 
against  you  by  this  court.  Do  you  have  anything  to 
say? 

Mr.  Margolis :  I  wonder  if  Mr.  Carter  would  like 
to  read  [38]  the  statement  before  it  is  read  by  the 
witness  to  see  if  it  has  his  approval. 

Mr.  Carter :     The  witness  read  verj^  well. 

Mr.  Spector :     T  have  a  copy  for  Mr.  Carter,  too. 

The  Court:  You  will  refrain  from  your  horse- 
play. 

Mr.  Spector:  I  would  like  to  depart  from  the 
script  for  a  minute,  your  Honor,  and  relate  the  fol- 
lowing :  In  1930  myself  and  seven  more  people,  men, 
were  tried  under  the  criminal  syndicalism  law  in  Im- 
perial Valley,  in  Imperial  County,  and  after  a  long- 
grueling  trial,  after  four  weeks,  we  were  sent  to  San 
Quentin  and  Folsom  for  the  total  period  each  of  42 
years.  I  haven't  served  that  time,  as  you  can  see.  I 
spent  over  a  year  and  a  half  in  San  Quentin,  and  then 
the  appeals  court  set  aside  my  conviction  and,  in  es- 
sence, found  that  I  was  not  guilty  of  the  charge  made 
against  me.  But  in  the  meantime  I  served  one  and  a 
half  years  and  so  did  my  com])atriots,  my  fellow 
workers. 

What  is  going  to  he  the  case  today  is  that  myself 
and  the  other  defendants  in  this  case  are  going  to 
stay  in  jail  until  the  highest  court — I  have  no  doul)t — 
will  find  us  not  guilty. 

Now  just  two  more  points,  your  Honor.  I  hold  that 
I  am  not  a  criminal.  This  may  not  be  the  proper  legal 
term.  But  to  send  a  guy  to  jail  you  send  liiin  l^ecause 
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he  is  supposed  to  be  a  criminal.  I  am  not  a  crem- 
inal.  [39] 

Firstly,  throughout  this  entire  case  the  United 
States  Department  of  Justice,  through  Mr.  Carter, 
its  local  representative,  has  gone  to  great  pains  to 
give  this  case  the  appearance  of  a  routine  Federal 
grand  jury  investigation,  so-called,  in  ascertaining 
whether  certain  Federal  employees  perjured  them- 
selves in  the  notorious  and  oppressive  loyalty  checks. 
These  efforts  at  creating  such  a  false  impression  have 
now  fallen  flat. 

In  its  place  stands  out  in  bold  relief  the  fact  that 
the  Department  of  Justice  is  using  the  institutions 
of  the  Federal  grand  jury  and  the  Federal  Courts  and 
this  court  as  weapons  for  the  intended  destruction 
of  the  working  class  political  party — the  Communist 
Party  of  the  U.  S.  A.  These  intentions  are  embodied 
in  this  case,  as  well  as  in  those  cases  now  occurring 
in  New  York  and  Denver,  Colorado. 

To  suit  its  intended  purpose,  the  Department  of 
Justice  has  gone  down  the  depths  of  hypocrisy.  In 
the  one  in  New  York  it  is  now  trjdng  desperately  to 
throw  into  jail  for  long  terms  eleven  Communist  lead- 
ers for  reconstituting  the  Communist  Party  in  1945. 

On  the  other  hand,  the  very  same  Department  of 
Justice  attacks  my  right  to  refuse  to  answer  ques- 
tions which,  in  the  light  of  the  New  York  case,  will 
clearly  tend  to  make  a  criminal  out  of  me  and  sul)- 
ject  me  to  the  prosecution  hy  the  very  same  De]:)art- 
ment  of  Justice  and  the  very  same  Mr.  Carter.  In  [40] 
other  words,  you  are  damned  if  you  do  and  damned 
if  you  don't. 
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Secondly,  why  these  efforts  to  destroy  the  Com- 
munist Party?  The  reasons,  as  I  see  them,  are  that 
this  party  and  similar  parties  in  other  lands  are,  in 
my  judgment,  and  in  the  judgment  of  millions  of 
other  people,  the  poor  people  especially,  today  the 
biggest  obstacle  in  the  path  of  American  rich  and 
powerful  to  dominate  the  entire  world  as  Adolf  Hit- 
ler tried.  And  to  achieve  this  domination,  these  rich 
and  powerful  people  of  our  country  are  willing  to 
plunge  the  whole  world  into  a  third  world  war,  into 
a  third  blood  bath  which,  in  scope,  will  ruin  our 
country  and  many  other  lands  well  nigh  beyond  re- 
covery. 

The  Communist  Party  of  the  U.  S.  A.  today  in  my 
opinion  is  the  clearest  voice  that  bespeaks  the  long- 
ings of  the  war-weary  American  people,  especially 
the  workers  who  yearn  for  a  peaceful  world,  for  se- 
cure jobs  that  will  provide  for  their  loved  ones  and 
for  genuine  traditional  American  democracy. 

That  is  anathema  to  big  business.  Hence  the  Com- 
munist Party  must  be  destroyed.  Hence  the  New 
York  case.  Hence  the  Denver  case.  Hence  our  case 
here  today. 

Third  and  last,  your  Honor,  tliis  court  has  ])rob- 
ably  read  the  despicable  Jack  Tenney  dossier  on  my- 
self. Allow  me  in  a  few  words  to  describe  myself. 

The  Court :     No,  I  have  not. 

Mr.  Spector:    You  haven't?  Well,  you  will.  [41] 

The  Court:  Well,  I  do  not  know.  Tf  it  is  inter- 
esting enough  I  probably  will  read  it. 

Mr.  Spector:     You  can  do  so  if  you  desire. 

Lik(>  millions  of  others  who  cam(>  fT'om  foreign  lands 
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to  help  build  this  beautiful  land,  America,  I  landed 
here  32  years  ago.  I  made  my  home  in  Los  Angeles  in 
1920.  My  daughter  was  born  here,  and  so  was  my 
grandson.  Nearly  all  these  years  I  have  worked  at  my 
trade,  the  building  trade,  as  a  union  man,  a  member 
of  the  AFL.  Time  after  time  I  was  denied  my  final 
citizenship  papers,  never  because  of  moral  turpitude 
but  always  because  of  my  activities  in  labor's  behalf. 

No  matter.  I  have  Ua- ed  here  long  enough,  worked 
here  hard  enough,  and  sank  my  roots  deep  enough 
to  earn  my  thoughts  of  America  as  my  adopted  land, 
Avhose  true  national  interests  I  defend  in  this  case 
today. 

Like  any  other  normal  human  being,  your  Honor, 
I  don't  care  to  go  to  jail.  I  would  rather  go  about  my 
own  work  and  be  with  my  family  and  friends.  But, 
your  Honor,  first  of  all  and  foremost  I  am  an  honest 
man,  an  honest  member  of  my  class,  the  working 
class. 

I  have  made  my  choice  today.  I  will  sleep  with  a 
clear  conscience — in  jail — if  that  is  the  court's  de- 
cision. [42] 


*  *  *  * 


The  Court:  Mr.  Spector,  it  is  the  judgment  and 
sentence  of  the  court  that  you  be  committed  to  the 
custody  of  the  Attorney  General  until  you  make  an- 
swer to  the  grand  jury  to  the  following  questions : 

Do  you  know  the  official  organization  of  the  Com- 
munist Party  of  Los  Angeles  County? 

Do  you  know  Dorothy  Healy  ? 

Do  you  know  where  she  can  be  found  or  located  ? 

Do  you  know  her  husband's  name? 
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Do  you  know  her  husband's  occupation  ? 

Do  you  know  Dorothy  Healy's  occupation? 

Do  3'OU  know  whether  or  not  Dorothy  Healy  is 
married  ? 

You  will  stand  committed  to  the  custody  of  the 
marshal. 

Lillian  Adele  Doran. 

Mrs.  Doran — do  you  desire  time  to  consult  your 
counsel  ? 

Mr.  Marg'olis:  I  wonder,  could  we  have  a  short 
recess?  I  haven't  had  a  chance  to  talk  to  Mrs.  Doran. 

The  Court :  You  have  had  no  opportunity  to  talk 
with  her  ? 

Mr.  Margolis :     It  is  10  minutes  after  3 :00. 

The  Court:  She  has  been  found  guilty  since 
March  3rd. 

Mr.  Margolis :     That  is  correct,  your  Honor. 

The  Court :  And  her  appearance  before  the  grand 
jury  was  [43]  last  November  4th,  I  believe. 

Mr.  Margolis:  My  associate,  Mr.  McTernan,  has 
been  handling  this  matter,  as  your  Honor  knows.  He 
has  been  called  out  of  town  and  I  took  over  this  mat- 
ter at  pretty  much  the  last  moment.  He  lias  talked  to 
her.  I  have  not. 

The  Court:  Do  you  wish  time  to  consult  your 
counsel  ? 

Mrs.  Doran:     Yes,  T  do. 

Mr.  Margolis :  I  was  going  to  point  out  that  this 
is  almost  the  time  for  the  afternoon  recess.  Tf  we 
could  have  five  minutes,  that  is  all  I  want. 

The  Court:  Very  well.  We  will  have  a  short  re- 
cess. 

(Short  recess.) 
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The  Court :  Mrs.  Doran,  you  are  here  under  con- 
viction of  civil  contempt  for  refusal  to  answer  ques- 
tions to  the  grand  jury  after  being  instructed  to  do 
so  by  the  court.  This  is  the  time  set  for  sentence.  Do 
you  have  anything  to  say? 

Mrs.  Doran:     Yes,  your  Honor. 

The  Court :     Very  well.  [44] 
*  *  *  * 

The  Court:  It  is  the  judgment  and  sentence  of 
the  court,  Mrs.  Doran,  that  you  be  committed  to  the 
custody  of  the  Attorney  General  until  you  answer 
the  following  questions  to  the  grand  jury : 

Do  you  know  Ned  Sparks  ? 

Do  you  know  Dorothy  Healy? 

Do  you  know  her  business  or  home  address  ? 

Do  you  know  her  occupation  ?  [45] 

Do  you  know  where  she  can  be  located  ? 

Do  you  know  whether  Dorothy  Healy  is  married  ? 

Do  you  know  her  husband's  name? 

Do  you  know  his  occupation  ? 

If  you  do  know  his  occupation,  will  you  tell  us 
what  his  occupation  is  ? 

You  will  stand  committed. 

Now  as  to  Bock,  Caress,  Blair,  Brodsky,  Spector 
and  Doran,  Mr.  Carter,  when  does  the  grand  jury 
meet  again?  On  April  21st? 

Mr.  Carter :     April  21st,  your  Honor. 

The  Court:  The  defendants  are  advised  that  the 
grand  jury  will  meet  in  this  l^uilding  at  the  regular 
meeting  place  on  April  21st.  If  at  that  time  they  de- 
sire to  appear  and  testify  and  answer  the  questions. 
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for  your  refusal  to  answer  which  you  are  now  com- 
mitted, you  may  do  so. 

If  at  any  time  during  the  period  of  your  commit- 
ment you  desire  to  make  answers  to  these  questions 
which  you  have  been  ordered  to  answer  to  this  grand 
jury,  you  may  advise  the  United  States  Attorney  in 
writing,  either  by  yourself  or  through  your  counsel, 
and  the  United  States  Attorney  will,  within  24  hours 
from  the  date  of  receiving  that  (unless  it  is  received 
so  as  to  require  the  grand  jury  to  be  here  on  a  Sat- 
urday and  Sunday)  convene  the  grand  jury  for  the 
purpose  of  hearing  the  answers  to  the  questions  by 

these  defendants.  [46] 

*  *  *  * 

The  Court:     Very  well. 

On  the  matter  of  Kasinowitz,  Steinberg  and  Do])bs, 
each  of  you  have  heretofore  been  given  an  oppor- 
tunity to  make  a  statement  and  liave  made  your  state- 
ments. 

Is  there  any  legal  reason  why  sentence  should  not 
be  ])ronounced  other  than  tliat  already  heretofore 
advanced  ? 

Mr.  Margolis:  None  other  than  tliat  already  ad- 
vanced. 

The  Court :  Very  well.  It  is  the  judgment  and  sen- 
tence of  the  court  that  you,  Samuel  Harry  Kasino- 
witz, be  committed  to  the  custody  of  the  Attorney 
General  for  a  period  of  one  year. 

It  is  the  judgment  and  sentence  of  the  court  that 
you,  Mr.  Henry  Steinberg,  ))e  committed  to  tli<'  cus- 
tody of  the  Attorney  General  for  a  period  of  one  year. 

It  is  the  judgment  and  sentence  of  the  court  that 
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you,  Mr.  Ben  Dobbs,  be  committed  to  the  custody  of 
the  Attorney  General  for  a  period  of  one  year. 

You  will  stand  committed. 

That  concludes  the  matter  ?  [47] 

Mr.  Margolis :  I  have  a  number  of  matters,  your 
Honor,  that  I  would  like  to  take  up  at  this  time.  First 
of  all,  with  respect  to  the  criminal  cases,  I  hereby 
move  to  vacate  and  set  aside  the  judgment  just  an- 
nounced by  the  court  upon  all  of  the  grounds  previ- 
ously urged  against  said  judgments,  and  in  addition 
upon  the  ground  that  the  sentence  is  unreasonable, 
excessive  and  constitutes,  under  all  of  the  circum- 
stances of  this  case,  cruel  and  unusual  punishment 
in  violation  of  the  Constitution. 

The  Court :     Do  you  wish  to  be  heard,  Mr.  Carter  ? 

Mr.  Carter :  I  think  the  discussion  and  argument 
in  the  record  which  counsel  has  referred  to  is  suffi- 
cient. 

The  Court :    Very  well.  The  motion  is  denied. 

Mr.  Margolis :    Now%  if  your  Honor  please,  I  wish 

to  first  of  all  make  a  motion  for  bail  in  the  criminal 

cases,  that  is,  in  the  cases  in  which  your  Honor  has 

just  imposed  the  sentence  of  one  year  upon  each  of 

the  three  defendants.  [48] 
*  *  *  * 

Mr.  Margolis:  Your  Honor  please,  Rule  46(a)  of 
the  [49]  criminal  rules  for  district  courts  promul- 
gated by  this  Supreme  Court  and  applicable  to  this 
and  other  district  courts,  lays  down  the  test — it  is 
Rule  46(a)  Subdivision  (2) — lays  down  the  test  for 
granting  of  bail  in  criminal  cases.  That  test  is 
whether  or  not  a  substantial  question  exists. 
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Before  turning  to  the  question  of  whether  or  not 
a  substantial  question  exists  in  this  particular  case,  T 
want  to  cite  to  your  Honor  some  of  the  cases  on  this 
point  interpreting  this  rule  and  the  rule  which  pre- 
ceded it  which  had  been  in  effect  for  many  years  and 
which  contained  the  identical  or  substantially  iden- 
tical language  presently  embodied  in  Rule  46(a) 
(2).  [50] 

*     *     *     * 

If — if — the  appeal  is  sustained  there  will  be  ample 
time  to  carry  into  effect  the  punishment.  We  firmly 
believe  that  the  appeal  will  be  sustained  and  we  ask 
your  Honor  to  admit  these  three  defendants  con- 
victed of  criminal  contempt  to  bail  pending  the  ap- 
peal, and  we  say  to  your  Honor  that  we  intend  to 
press  the  appeal  with  the  utmost  possible  sjjeed. 

I  also  have  a  motion  on  the  civil  matter  but  T  will 
let  that  wait. 

The  Court :  Let  us  get  all  your  motions  in  at  one 
time. 

Mr.    Margolis:     I    will    turn    now    to    the    civil 

cases.  [68] 

*  *  *  * 

March  29,  1949 

The  Court:  I  have  listened  with  a  great  deal  of 
interest  to  the  arguments  advanced  and  in  the  de- 
cision of  the  matter  I  have  taken  into  consideration 
particularly  the  things  that  Mr.  Wiriii  lias  urged, 
but  I  cannot  see,  as  I  indicated  to  him,  how  I  can 
escape  my  responsibility  here  of  making  a  decision. 

The  purpose  of  having  judges  is  to  make  judg- 
ments, to  reach  conclusions.  I  do  not  suppose  that 
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there  is  any  case  [135]  ever  tried  but  that  there 
might  not  be  a  difference  of  opinion  found  among 
lawyers;  as  a  matter  of  fact,  every  lawsuit  has  one 
lawyer  advocating  one  side  and  another  lawyer  ad- 
vocating the  other.  They  are  both  sincere,  but  they 
both  cannot  be  right.  And  the  function  of  a  judge  is 
to  decide  between  them. 

So  in  this  matter  here,  as  I  indicated,  we  have  to 
go  back  to  what  the  investigation  was  about.  It  is 
entitled :  ' '  In  the  Matter  of  the  Investigation  by  the 
Grand  Jury  Concerning  Loyalty  of  Government  Em- 
ployees, Entitled  Miscellaneous  Investigation  No. 
279."  It  is  not  concerned  with  an  investigation  gen- 
erally of  the  Community  Party  of  Los  Angeles 
County  or  anyplace  else. 

What  occurs  in  that  connection?  These  witnesses 
have  appeared  and  have  been  asked  these  questions 
which  have  been  repeated  so  many  times  that  it 
would  be  useless  and  futile  and  mere  repetition  to 
repeat  them  here. 

Now  I  have  found  them  guilty  and  I  have  sen- 
tenced them,  three  of  them  on  criminal  contempt  and 
the  remainder  of  them  on  civil  contempt.  The  ques- 
tion before  me  is  whether  or  not,  as  to  the  criminal 
contempt,  there  is  a  substantial  question. 

I  am  not  sure  what  the  measure  of  a  detei'mination 
of  bail  in  such  case  as  this  would  be  under  the  civil 
rules.  They  make  no  provisions  specifically  for  bail 
in  civil  contempt.  The  general  idea  of  bail  or  super- 
sedeas bond,  which  [136]  is  the  same  thing  in  civil 
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contempt,  is  that  the  one  who  has  had  a  .iuds^ment 
against  him  in  a  lower  court  shall  deposit  a  sufficient 
sum  of  money  or  otherwise  give  such  security  as  will 
make  the  plaintiff  whole,  or  the  other  side  whole,  in 
the  event  that  he  loses  on  appeal. 

Here  there  is  the  public  interest  involved.  The 
grand  jury  is  here.  The  United  States  Government 
is  involved,  of  course,  and  the  grand  jury  and  the 
courts  are  a  part  of  the  instrumentalities  of  the  gov- 
ernment. What  measure  you  would  get  to  find  to 
make  the  government  of  the  Ignited  States  or  the 
public  interest  whole,  I  do  not  know. 

In  any  event,  it  does  not  seem  to  me  that  there  is  a 
sul)stantial  question  concerning  a  single  one  of  theses 
questions.  I  have  read  them  over  and  over  and  over 
again,  and  while  I  have  due  regard  for  the  opinion 
of  the  divided  court  on  the  Court  of  Appeals,  I  do 
not  have  the  benefit  of  any  opinion.  I  do  not  know 
what  they  divided  on,  or  why.  Judge  Denman's  opin- 
ion is  not  illuminating  in  any  respect  whatsoever, 
and  it  seemed  to  me  that  he  proceeded  on  a  false 
premise  in  the  beginning,  not  knowingly  taken  but 
nevertheless  not  postured  upon  the  situation  as  it 
actually  was.  So  I  cannot  reach  any  other  conclusion, 
in  view  of  my  convictions  and  in  view  of  my  duty  as 
a  judge,  than  to  announce  them  and  that  is  that  the 
bail  is  denied.  [137] 

*    *    *    -x- 

Mr.  Margolis:  I  make  a  motion,  first  of  all,  for  a 
stay  and  for  bail  merely  pending  the  time  that  it  will 
take  me  to  make  an  application  to  the  Ap[)ellate 


528        S.  E.  Kasinowitz  and  L.  A.  J)  or  an  vs. 

Court.  Nobody  can  be  hurt  a  great  deal  by  that.  If 
the  Appellate  Court  agrees  with  your  Honor  they  will 
be  back  in  jail  so  soon  that  nobody  can  be  hurt.  On 
the  other  hand,  if  the  Appellate  Court  disagrees  then 
they  will  not  have  been  in  jail  needlessly  this  time. 

That  is  point  No.  1.  [139] 

*  *  *  * 

The  Court :    As  to  your  first  motion,  it  is  denied. 

*  *  -jfr  * 

[Endorsed]  :  Filed  April  6, 1949.  [140] 
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In  the  United  States  District  Court, 

Southern  District  of  California, 

Central  Division 

Honorable  Peirson  M.  Hall,  Judge  Presiding : 

In  Re: 

No.  8839-PH— IRVING  CARESS 
No.  8842-PH— ROBERT  BLAIR 
No.  8874-PH— MERLE  BRODSKY 
No.  Misc.— FRANK  SPECTOR 

REPORTER'S  TRANSCRIPT  OF 
PROCEEDINGS 

Los  Angeles,  California 
February  11,  1949 

Ax^pearanees :  For  the  Government:  James  M. 
Carter,  United  States  Attorney,  Los  Angeles  12, 
California ;  and  Ray  H.  Kinnison,  Assistant 
L^nited  States  Attorney. 

For  the  Respondents:  Gallagher,  Margolis,  Mc- 
Ternan  &  Tyre,  112  West  Ninth  Street,  Los  Angeles 
15,  California;  by  John  T.  McTernan,  Esq.;  and 
Esther  Shandler  [2*] 

Mr.  Carter:  May  it  please  the  court,  the  grand 
jury  has  come  into  the  courtroom  and  we  have  a 
matter  to  present  concerning  four  witnesses  who 
were  interrogated  before  the  grand  jury  and  who 
refused  to  answer  certain  questions,  basing  their 


*  Page  numbering  appearing  at  foot  of  page  of  original  certified 
Reporter's  Transcript. 
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refusal  upon  the  ground  that  they  might  incrimi- 
nate themselves.  Your  Honor  will  recall  that  after 
this  proceeding  started  apparently  some  group  of 
people  or  organization  put  into  effect  an  "Opera- 
tion Get  T^ost,"  as  a  result  of  which  some  bench 
warrants  were  issued.  Three  of  these  people  are 
Robert  Blair,  Irving  Caress  and  Merle  Brodsky, 
who  were  arrested  on  bench  warrants,  and  the 
fourth  one  is  Mr.  Frank  Spector,  upon  whom  a  sub- 
poena was  served. 

I  will  call  Miss  Duffy  as  a  witness. 

FRANCES  L.  DUFFY, 

called  as  a  witness  by  and  in  behalf  of  the  govern- 
ment, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows:  [4] 

Direct  Examination 
By  Mr.  Carter: 

Q.     Miss  Duff,  you  are  the  official  court  reporter 
who  took  some  proceedings  before  the  grand  jury? 

A.     I  am. 

Q.     Did  you  take  some  proceedings  on  January 
12,  1949?  A.     I  did.  [5] 

Q.     In  which  these  four  witnesses  whose  names 
have  been  called  were  called  as  witnesses? 

A.     Yes,  sir. 

The  Court:     You  were  sworn  prior  to  the  com- 
mencement of  the  testimony,  were  you  ? 

The  AYitness :     I  was,  your  Honor. 

Q.     (By  Mr.  Carter)  :     And  have  you  prepared 
a  transcript  of  that  proceeding?  A.     I  have. 

Q.     I  show  you  a  transcript  purporting  to  be  the 
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(juestioning  of  Merle  Brodsky  on  January  12,  1949, 
and  ask  you  if  that  is  the  transcript  that  you  pre- 
pared at  that  time  for  the  grand  jury. 

A.     (Examining  transcript) :     Yes,  it  is. 

The  Court:     January  12th? 

The  Witness:     January  12th. 

Q.  (By  Mr.  Carter)  :  And  is  this  a  copy  of 
the  same  transcript? 

A.     (Examining  docmnent) :     Yes,  sir. 

Mr.  Carter:  I  have  certain  notes  here  in  the 
original.  Is  it  satisfactory,  Mr.  McTernan,  that 
the  reporter  read  from  her  typed  transcript  rather 
than  from  her  original  notes? 

Mr.  McTernan :     I  have  no  objection.   [6] 

Q.  (By  Mr.  Carter)  :  Miss  Duffy,  will  you  read 
us  tlie  ])roceedings  before  the  grand  jury  on  Jan- 
uary 12,  1949,  concerning  Merle  Brodsky,  the  ques- 
tions asked  and  the  answers  given? 

A.  Mr.  Carter  said,  "Mr.  Brodsky,"  and  then 
the  questions. 

The  Court:     Was  Mr.  Brodsky  sworn? 

The  Witness:     Yes,  your  Honor;  he  was  sworn. 

"Q.  (By  Mr.  Carter):  Mr.  Brodsky,  what  is 
your  first  name.  Merle? 

"A.     That  is  right. 

"Q.  Do  you  go  by  any  other  name,  other  than 
Merle  Brodsky?  A.     No. 

"Q,     Ts  that  the  name  you  were  born  under? 

"A.     Yes. 

"Q.     Where  do  you  live? 

''A.     4200  Beethoven,  Venice,  California. 
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"Q,     What  is  your  business  or  occupation? 

"A.  I  refuse  to  answer  that  question  on  the 
ground  that  it  might  incriminate  me. 

''Q.  By  that  you  mean  you  are  in  some  illegal 
business  ? 

"x\.  I  would  like  to  consult  my  attorney  on  [7] 
that  question. 

"Mr.  Carter:  Well,  we  will  pass  that  question 
for  the  moment,  then. 

"Q.  (By  Mr.  Carter):  Mr.  Brodsky,  you  are 
not  under  investigation  by  this  grand  jury. 

"This  grand  jury  investigation  concerns  people 
who  are  presently  employees  of  the  Federal  gov- 
ernment. 

"Are  you  presently  an  employee  of  the  Federal 
government  ?  A.     No. 

"Q.  And  have  you  been  a  civilian  employee  of 
the  Federal  government  in  the  last  year? 

"A.     No. 

"Mr.  Carter:  Now,  this  investigation  concerns 
people  who  are  presently  employees  of  the  Fed- 
eral government.  We  call  them  'subjects.'  You 
?.re  not  a  subject  of  this  investigation;  you  are 
called  in  here  as  a  witness,  to  give  certain  tes- 
timony. 

"Q.  (By  Mr.  Carter)  :  Are  you  a  citizen  of  this 
country  ?  A.     Yes. 

"Q.  You  know,  do  you  not,  as  a  citizen  you 
owe  [8]  certain  obligations  to  your  government, 
such  as  supplying  information  and  giving  infor- 
mation within  your  knowledge  to  a  grand  jury,  if 
called  as  a  witness? 


r 
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''A.  May  I  get  a  clarification,  because  you  seem 
to  have  asked  me  a  question  and  then  defined  what 
a  citizen  is. 

''My  clarification  is,  if  I  know  what  it  is  to  be 
a  good  citizen,  I  say  'Yes/  I  think  the  Constitu- 
tion and  the  Bill  of  Rights  pretty  well  determines 
the  privileges  and  outlook  of  what  it  means  to  be 
a  good  citizen. 

"Q.  I  didn't  ask  you  what  it  meant  to  be  a  good 
citizen.  I  asked  you  if  you  knew  that  a  citizen 
had  certain  duties,  one  of  which  is  to  give  testi- 
mony before  a  grand  jury  if  called  as  a  witness. 

"A.  Any  question  this  grand  jury  asks  of  me 
which  does  not  infringe  on  my  constitutional  rights 
I  will  be  glad  to  answer. 

"Q.  You  understand  also  you  may  raise  the 
question  of  your  privilege,  but  you  are  not  the 
final  judge  of  that.   You  understand  that,  do  you? 

"A.     I  am  not  an  attorney.    I  can't  give 

"Mr.  Carter:  Let  me  state  what  the  law  is  [9] 
on  that,  so  you  won't  be  under  any  misappreh(^n- 
sion. 

''If  a  j)€i'son  is  asked  a  question  which  he  thinks 
might  subject  him  to  prosecution  by  the  agency 
involved,  in  this  case  the  Federal  government,  he 
can  j-efuso  to  answer. 

"If  you  are  asked  a  question  which  you  think 
micht  subject  you  to  prosecution  under  the  laws 
of  the  United  States,  then  you  can  raise  the  ques- 
tion of  privilege,  by  declining  or  refusing  to  answer 
that   question.    However,   a  judge   of  the   Federal 
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Court  then  decides  whether  your  claim  of  privilege 
which  you  have  made  is  a  good  claim;  and  if  he 
decides  that  you  have  not  made  a  good  claim,  then 
his  decision,  if  and  when  it  becomes  a  final  deci- 
sion, is  the  one  that  controls.  In  other  words,  it  is 
not  your  decision;  it  is  for  the  judge  to  finally  de- 
termine w^hether  it  is  a  good  claim. 

''Q.  (By  Mr.  Carter) :  Do  you  understand 
what  I  have  told  you? 

'*A.     T  understand  what  you  have  said. 

'*Q.  All  right,  going  back  to  this  inquiry,  we 
are  attempting  to  develop  facts  showing  evidenti- 
ary matter  as  to  whether  or  not  these  subjects,  [10] 
these  employees  of  the  Federal  government,  did  or 
did  not  belong  to  certain  organizations  about  which 
they  made  statements.  If  they  made  a  false  state- 
ment, then  it  w^ould  appear  that  a  crime  had  been 
committed   against  the   Federal   government. 

"Do  you  know  and  can  you  tell  us  the  table  of 
organization  of  the  Communist  Party  of  Los  An- 
geles County? 

"A.  I  will  have  to  refuse  to  answer  that  on  the 
grounds  that  it  would  incriminate  me,  and,  sec- 
ondly, I  think  it  is  an  obvious  inquiry  into  my  po- 
'itical  beliefs  and  affiliations,  which  I  fear  you  have 
no  right  to  do. 

'*Mr.  Carter:  Of  course  that  last  statement  is 
rather  absurd,  when  I  haven't  asked  you  your  be- 
liefs, and  the  question  is  no  different  than  if  I 
asked  you  if  you  knew  who  the  chairman  of  the 
Republican    Party    in    this    county    was.      That 
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wouldn't  ])e  any  proof  at  all  that  you  were  a  Re- 
publican. 

"The  Witness:  Well,  I  think  you  are  in  a  posi- 
tion, in  asserting-  many  of  these  things — even  though 
you  make  the  assertions,  I  think  that  this  is  an  in- 
quiry into  my  political  beliefs  and  political  affilia- 
tions. 

"The  Constitution  is  very  specific  on  this  [11] 
question.  Furthermore,  as  I  say,  T  feel  that — T 
refuse  to  answer  this  on  the  ground  it  might  in- 
criminate me;  that  these  are  rights  that  are  granted 
and  should  be  adhered  to  as 

"Q.  (By  Mr.  Carter) :  What  does  the  Con- 
stitution say  about  that  subject?  You  are  refer- 
ring to  something  I  never  heard  about. 

"A.  T  would  suggest  that  perhaps  the  Constitu- 
tion should  be  read  before  the  grand  .iuiy- 

"Q.  That  might  be  a  good  suggestion;  but  T 
am  asking  you  what  particular  provision  you  are 
referring  to  when  you  talk  about  your  right  to 
political  views? 

"A.  T  don't  think  it  is  my  obligation  to  refer 
to  that.  I  think  we  could  have  the  Bill  of  Rights, 
and  it  would  be  in  there. 

"Q.  T  would  be  glad  to  get  one,  and  have  you 
point  out  the  provision  you  refer  to. 

"A.  I  think  it  is  obvious  it  is  not  incumbent 
upon  me  to  point  that  out. 

"Q.  Do  you  know  who,  in  the  Communist  Party 
in  Los  Angeles  County,  is  in  charge  of  membership 
or  membership  rolls? 
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''A.  T  refuse  to  answer  that  question  on  the  [12] 
ground  that  it  might  incriminate  me ;  that  it  is  fur- 
ther again  an  inquiry  into  my  political  beliefs.  I 
feel  that  you  do  not  have  the  right  to  inquire  into 
these.  I  feel  the  right  of  political  beliefs  of  people 
are  their  own. 

"Q.     Do  you  know  Joe  E.  Brown? 

''A.     Joe  E.  Brown,  the  movie  actor? 

"Q.  liet's  say  Joe  E.  Brown,  the  movie  actor. 
Do  you  know  him? 

'^A.  If  you  say  Joe  E.  Brown,  the  movie  actor, 
I  don't  know  him  personally.  I  know  of  Joe  E. 
Brown,  the  movie  actor. 

''Q.  You  don't  think  answering  that  question 
will  incriminate  you  in  any  way? 

''A.  I  have  answered  the  question,  haven't  I? 
I  said  I  would  answer  any  question  this  grand 
jury  wanted  to  ask  of  me  that  would  not  infringe 
on  my  political  beliefs  or  not  tend  to  incriminate 
me. 

"Q.     Do  you  know  Dorothy  Healey? 

''A.  T  refuse  to  answer  that  question  on  the 
ground  it  may  tend  to  incriminate  me,  and  further 
that  it  is  an  inquiry  into  my  political  beliefs  and 
associations. 

"Q.  Do  you  know  what  her  business  or  resi- 
dence address  is,  or  where  she  can  l^e  located?  [13] 
Will  that  incriminate  you,  also,  to  answer  that? 

"A.  T  am  afraid  I  must  answer  that  question 
again — so  far  these  questions  all  seem  to  cover  the 
same  person — that  this  question  would  incriminate 
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me,  and  as:ain  it  is  an  inquiry  into  political  be- 
liefs and  affiliations. 

"Q.  Do  you  know  what  her  business  or  occupa- 
tion is? 

"A.  If  I  must  repeat,  I  refuse  to  answer  the 
question  on  the  iiround  I  believe  it  would  incrimi- 
nate me;  furthermore  it  is  an  inquiry  into  my 
political  beliefs  and  affiliations. 

"Q.  Do  you  know  her  husband ^s  name?  Is  that 
goins:  to  incriminate  you  also? 

''A.  T  refuse  to  answer.  I  hate  to  be  repetitious ; 
I  think  it  is  obvious  to  everyone  concerned  that 
these  are  the  same  questions. 

"I  refuse  to  answer  on  the  ground  it  may  tend 
to  incriminate  me;  furthermore,  an  inquiry  into 
political  beliefs. 

"Q.     Do  you  know  his  business  or  occupation? 

"A.  I  refuse  to  answer  on  the  ground  it  may 
tend  to  incriminate  me  and  inquires  into  my  po- 
litical beliefs.   I  will  make  it  shorter. 

"Q.  Do  you  know  any  person  in  the  County  of 
Los  Anceles  who  advocates  the  overthrow  of  the 
Government  of  the  United  States  by  force  and  vio- 
lence ? 

''A.  I  refuse  to  answer  on  the  ground  it  may 
tend  to  incriminate  me;  furthermore,  an  inquiry 
into  political  beliefs  and  afiiliations. 

'•Q.  Do  you  mean  by  that  you  have  a  political 
belief  advocating  the  overthrow  of  the  govermnent 
by  force  and  violence? 

"A.     I  believe  it  is  obviously  not  incumbent  upon 
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a  witness  to  elaborate  or  specify  on  these  questions. 
I  have  made  my  answer,  and  I  am  further,  I  re- 
peat, willina:  to  answer  any  question  that  does  not 
border  on  my  political  beliefs,  affiliations  or  opin- 
ions, or  tend  to  incriminate  me. 

"Q.  Do  you  know  any  organization  in  the 
County  of  Los  Angeles  that  has  for  its  purpose  the 
overthrow  of  the  United  States  government  by 
force  and  violence? 

"A.  T  would  like  to  consult  my  attorney.  I 
think  we  are  here  to  find  out  an  answer  on  these 
things.  T  am  not  a  lawyer;  I  would  like  some  legal 
advice." 

Q.  Just  a  minute,  Miss  Duffy.  I  think  you  can 
skip  to  page  12,  line  21. 

A.     Yes,  sir.  [15] 

''Q.  Mr.  Brodsky,  did  you  have  an  opportunity 
to  talk  with  your  counsel? 

-A.     Yes,  I  did. 

''Q.  Did  you  have  ample  time  to  discuss  the 
matter? 

"A.  Yes,  we  did.  ^Ye  had  time  enough  to  reach 
a  decision. 

•*Q.  One  question  was,  do  you  know  of  any 
oraanization  in  the  County  of  Los  Angeles  which 
advocates  the  overthrow  of  the  government  of  the 
United  States  by  force  and  violence? 

"A.  T  am  wondering — It  also  came  to  my  at- 
tention there  was  another  question  I  believe  I  an- 
swered incorrectly,  that  was  asked  me  before,  on 
what  was  my  occupation. 
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"I  would  like  to  answer  that  question,  then  s^ive 
an  answer  in  w^hatever  order  you  prefer. 

''Q.  T  have  no  preferred  order.  Did  you  re- 
fuse^ to  answei'  that  question? 

"A.  T  believe  T  did.  T  would  like  to  answer 
that  now.    I  am  an  organizer. 

''Q.     Who  are  you  an  organizer  for? 

"A.  That  question  I  refuse  to  answer  on  the 
ground  it  niierht  tend  to  incriminate  me. 

"Mr.  Carter:    You  are  a  i^reat  disappointment. 

''Q.  (By  Mr.  Carter):  Will  you  answer  the 
question  whether  you  know  any  organization  of  the 
County  of  T^os  Angeles  which  has  for  one  of  its 
announced  purposes  the  overthrow  of  the  govern- 
ment of  the  United  States" — the  record  says  ''for," 
and  it  should  be  ''by" — "by  force  and  violence?" 

Mr.  McTernan:     I  am  sorry.   I  didn't  hear  that. 

The  Witness:  Apparently  there  is  a  typograph- 
ical error  in  the  record.  Tt  says  "for  force  and 
violence,"  and  I  am  sure  he  said  "by  force  and 
violence." 

Mr.  Carter:     Is  there  any  objection  to  that? 

Mr.  ^IcTernan:     No. 

The  Witness:  I  didn't  catch  it  in  my  reading 
it  over,  your  Honor. 

"A.  On  advice  and  after  consultation  with  my 
counsel,  T  would  like  to  answer  that  T  refuse  to 
answer  that  question  on  the  ground  it  would  tend 
to  incriminate  me,  and  it  is  an  obvious  inquiry 
into  my  political  beliefs  and  associations. 

"Q.     Do   you   believe   that    the    Constitution    of 
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the  United  States,  in  permitting  the  claim  of  privi- 
lege, protects  against  persons  who  might  attempt 
to  overthrow  the  government  by  force  and  violence 
and  destroy  the  very  document  which  they  rely 
upon?  [17] 

"A.  I  might  answer  by  saying  I  don't  believe 
it  is  my  job  to  instruct  the  grand  jury  on  what  the 
Constitution  of  the  United  States  says  or  does  not 
say." 

Mr.  Carter:     That  is  sufficient.  Miss  Duffy.  [18] 

*  *  *  * 

Q.  Miss  Duffy,  on  January  12,  1949,  did  you 
also  take  down  the  testimony  of  Frank  Spector  be- 
fore the  grand  jury  of  this  district? 

A.     Yes,  sir. 

Q.  And  did  you  prepare  a  transcript  of  Mr. 
Spector 's  testimony?  A.     Yes,  sir. 

Q.  I  ask  you  if  this  is  the  original  copy  of  that 
transcript. 

A.     (Examining  transcript) :    Yes,  sir. 

Q.     Is  that  a  copy  also? 

A.  (Examining  transcript)  :  This  is  a  carbon 
copy  of  that  original;  yes,  sir. 

Q.  Was  Mr.  Spector  sworn  on  that  occasion  as 
a  witness?  A.     Yes,  he  was. 

Q.  Will  you  read  the  transcript,  commencing  on 
page  2,  line  6,  of  the  examination  of  Mr.  Spector? 

A.     Yes,  sir. 

"Q.  (By  Mr.  Carter):  Your  name  is  Frank 
Spector?  A.     Yes,  sir.  [21] 

"Q.     Where  do  you  live,  Mr.  Spector? 
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*'A.     215  South  Soto  Street. 

"Q,  Mr.  Spector,  this  grand  jury  has  been  in- 
vestigating the  matter  involving  the  loyalty  of  gov- 
ernment employees.  You  are  not  an  employee  of 
the  United  States  government,  are  you? 

'*A.     I  am  not. 

''Q.  And  you  have  not  been,  within  the  last  two 
or  three  years?  A.     I  have  not. 

"Q.  You  are  not  one  of  the  subjects  under  in- 
vestigation ;  you  are  not  being  investigated.  Do  you 
understand  that? 

''A.     Will  you  repeat  it  again,  please? 

"Q.  Yew  are  not  one  of  the  subjects  that  are 
being  investigated;  you  are  not  one  of  those  per- 
sons that  are  under  investigation. 

''A.     Not  that  I  know  of. 

'^Q.  r  am  stating  that  fact  to  you,  for  the 
record.  A.     Thank  you. 

''Q.  We  want  certain  information  from  you,  and 
— let  me  ask  you,  are  you  a  citizen  of  this  coun- 
try? A.     T  am  not.  [22] 

"Q.     You  owe  certain  duties  to  this  country 

''A.  r Continued) :  My  application  is  pending 
for  final  papers. 

"Q.     You  desire  to  be  a  citizen? 

"A.     Indeed,  sir. 

^'Q.  As  far  as  that  is  concerned,  an  alien  who 
has  not  yet  obtained  citizenship  owes  certaiTi  du- 
ties to  the  government  under  which  he  lives. 

"A.     Yes. 

"Q.     One    of   those    duties    is    an    obligation    to 
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cooperate  with  the  grand  jury  when  it  investigates 
matters,  and  supply  information  if  it  is  within  your 
knowledge  to  supply  that  information  to  the  grand 
jury.   You  understand  that,  do  you  not? 

''A.     I  do. 

''Q.  Do  you  know  the  official  organization  of 
the  Communist  Party  of  Los  Angeles  County? 

''A.  T  am  going  to  decline  to  answer  this  ques- 
tion, because  it  will  tend  to  incriminate  me,  and 
T  know  the  Constitution  of  the  United  States 
grants  certain  rights,  and  under  the  Fifth  Amend- 
ment and  the  First  Amendment,  I  decline  to  answer 
this  question  because  it  might  incriminate  me. 

"Q.  You  have  publicly  stated,  on  innumerable 
occasions,  in  this  county,  have  you  not,  that  you  [23] 
were  a  member  of  the  Communist  Party? 

''A.     The  same  answer  to  the  question. 

"A  Juror:     We  can't  hear. 

'^The  Witness:     Same  answer. 

'*Q.  (By  Mr.  Carter):  Until  this  day,  when 
you  came  before  this  grand  jury,  you  have  never 
T-efused  to  state  heretofore  that  you  were  a  mem- 
ber of  the  Communist  Party,  have  you? 

"A.     The  same  answer  as  to  the  last  question. 

'^Q.     Do  you  know  Dorothy  Healey? 

''A.     The  same  as  to  the  last  question. 

^'Q.  Do  you  know  where  she  can  be  found  or 
located?  A.     The  same  answer. 

''Q.  Do  you  know  any  person  in  this  commu- 
nity who  advocates  the  overthrow  of  the  United 
States  government  by  force  and  violence? 
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''A.     I  don't,  no. 

''Q.  Do  you  know  of  any  organization  in  this 
community  which  has  for  its  purpose  the  over- 
throw of  the  government  by  force  and  violence? 

^'A.  The  same  answer  that  I  gave  to  the  ques- 
tion previous  to  the  last  one." 

Q.  I  now  ask  you  to  skip  to  the  bottom  of  page 
5,  line  2fi.  [24]  A.     All  right. 

"Q.  T  asked  you  if  you  knew  Dorothy  Healoy. 
Do  you  know  her  business  or  home  address  ? 

'*A.     The  same  answer. 

"Q.     Do  you  know  her  occupation? 

^'A.     The  same  answer. 

''Q.     By 'the  same  answer' you  mean 

^'A.  T  refuse  to  answer  this  question — pardon 
me,  I  decline  to  answer  this  question  on  the  ground 
it  may  incriminate  me. 

"Q.     Do  you  know  where  she  can  be  located? 

''A.     The  same  answer. 

^'Q.  Refusal  upon  constitutional  grounds,  as  I 
understand,  is  that  right? 

'*A.  T  decline  to  answer  the  question.  Do  you 
want  me  to  reformulate  it? 

''Q.  You  have  given  several  answers,  and  when 
you  say  'the  same  answer' 

''A.  T  will  repeat,  for  the  benefit  of  the  re- 
porter, T  decline  to  answer  the  question  on  the 
ground  it  may  incriminate  me,  being  a  violation  of 
the  constitutional  i-ights  under  the  Fifth  and  the 
First  Amendments. 
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''Q.  Do  you  know  whether  or  not  Dorothy  Hea- 
ley  is  married?  [25]  A.     Same  answer. 

"Q.     Do  you  know  her  husband's  occupation? 

"A.     Same  answer. 

*'Q.     Do  you  know  her  husband's  name? 

''A.     Same  answer." 

Mr.  Carter:  That  is  sufficient.  At  this  time  we 
move,  as  to  Frank  Spector,  that  the  witness'  claim 
of  privilege  as  to  the  questions  which  he  refused 
to  answer  is  not  well  founded  and  that  the  witness 
should  be  required  by  the  court  to  answer  those 
questions  before  the  grand  jury. 

The  Court:  Proceed  with  the  other  witnesses 
and  then  T  will  hear  Mr.  McTernan  on  behalf  of 
the  witnesses. 

Mr.  Carter:  I  know  your  Honor  has  other 
matters  this  morning.    Shall  we  stop  at  this  time? 

The  Court:     No.  Go  ahead. 

Q.  (By  Mr.  Carter)  :  Miss  Duffy,  did  you  take 
down  as  a  reporter  for  the  grand  jury  on  January 
12,  1949,  the  testimony  of  Irving  Caress? 

A.     Yes,  I  did. 

Q.  Did  you  prepare  a  transcript  of  Irving  Ca- 
ress' testimony  before  the  Federal  grand  jury? 

A.     Yes,  sir. 

Q.  And  you  made  a  transcript,  did  you,  and  a 
copy  of  that?  [26]  A.     Yes,  sir. 

Q.     Is  that  the  original  and  a  copy? 

A.     (Examining  transcripts)  :    Yes,  it  is. 

Q.  Mr.  Caress  was  sworn  to  tell  the  truth  be- 
fore the  grand  jury?  A.     Yes,  he  was. 
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Q.  Will  you  commence  reading  at  page  2,  line 
26,  of  that  transcript?  A.     Yes. 

"Q.  (By  Mr.  Carter)  :  Mr.  Caress,  you  are  not 
under  investigation;  we  are  not  investigating  you, 
as  a  subject  of  a  criminal  prosecution.  We  merely 
want  some  information  from  you." 

The  Court:     This  was  January  12th  also? 

The  Witness:     Yes,  sir. 

The  Court:  All  of  these  were  on  January  12, 
1949? 

The  Witness:     Yes,  sir. 

The  Court:     Very  well. 

The  Witness  (Continuing):  ''You  are  a  citizen 
of  this  country,  are  you  not?  A.     Yes. 

"Q.  You  know  that  you  have  an  obligation,  as 
a  citizen,  to  supply  your  government  with  infor- 
mation that  it  desires?  [27] 

"A.     Yes,  sir. 

' '  Mr.  Carter :  These  proceedings  before  the  grand 
jury  are  secret,  unless  you  elect  to  make  them  pub- 
lic by  refusing  to  answer  questions.  If  you  answer 
questions,  the  ])roceedings  ai*e  secret  and  are  not 
published.  Of  course,  if  you  don't  answer  the  ques- 
tions, then  the  transcript  of  what  transpired  may  he 
read  to  the  court  in  seeking  an  order  for  you  to  an- 
swer the  questions.  So  you  can  speak  freely  before 
the  grand  jury,  and  answer  these  questions,  if  you 
so  desire. 

"For  your  information,  we  are  investigating  cases 
involving  the  loyalty  of  government  eni])l<)yees. 
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"Q.     (By  Mr.  Carter)  :     You  have  never  been  an 
employee  of  the  government? 

'^A.     Excepting  during  my  service  in  the  Army. 


"Q 

"A 

"Q 


Never  been  a  civilian  employee? 

No. 

And  are  not  now  employed  by  the  govern- 


ment ?  A.     No. 

''Q.  These  cases  involve  employees  who  are  al- 
leged to  have  made  false  statements  to  an  agency 
of  the  government  in  connection  with  their  em- 
ployment. [28]  That  is  what  we  are  seeking,  and  all 
we  are  interested  in.  We  want  to  develop  informa- 
tion leading  to  the  proof  as  to  whether  the  state- 
ments that  these  individuals  made  are  true  or  false. 
If  it  turns  out  that  they  made  truthful  statements, 
then  there  will  be,  of  course,  no  further  proceeding. 
If  they  made  false  statements,  then  the  grand  jury 
would  have  the  duty  of  determining  whether  or  not 
they  are  to  be  indicted.  I  am  speaking  of  the  sub- 
jects under  investigation,  not  you  people  who  are 
called  as  witnesses. 

''Can  you  tell  us  the  table  of  organization  of  the 
Communist  Party  of  the  Los  Angeles  County? 

''A.  I  refuse  to  answer  such  question  on  the 
ground  it  might  incriminate  me,  and  is  an  invasion 
of  my  rights  under  the  First  and  Fifth  Amend- 
ments, and  an  inquiry  into  my  political  beliefs. 

"Q.  Do  you  know  who  in  the  Los  Angeles  County 
Communist  Party  setup  has  knowledge  of  or  is  in 
charge  of  membership? 

"A.     I  refuse  to  answer  on  the  same  grounds. 
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"Q.     Do  you  know  Dorothy  Healey? 

"A.  I  have  to  refuse  to  answer  that  on  the  same 
grounds. 

^'Q.     Do  you  know  where  she  lives?  [29] 

"A.     I  refuse  to  answer  on  the  same  grounds. 

"Q.  Do  you  know  where  she  can  be  found  or 
located? 

''A.     I  refuse  to  answer  on  the  same  grounds. 

'^Q.     Do  you  know  her  hus])and's  name? 

"A.     I  refuse  to  answer  on  the  same  grounds. 

''Q.     Do  you  know  his  occupation? 

"A.     I  refuse  to  answer  on  the  same  grounds. 

"Q.  Do  you  know  any  person  in  this  county  who 
advocates  the  overthrow  of  the  government  of  tlie 
United  States  by  force  and  violence? 

''A.     I  refuse  to  answer  on  the  same  grounds.'' 

Mr.  McTernan:     Pardon  me.  I  didn't  hear  that. 

The  Court:  Do  you  know  any  person  in  this 
country  who  advocates  the  overthrow  of  the  govern- 
ment of  the  United  States  by  force  and  violence. 

The  Witness:     That  is  right. 

The  Court:     Is  that  what  you  said? 

The  Witness:     Yes,  your  Honor. 

Mr.  McTernan:     Thank  you. 

The  Witness:     T  will  try  and  talk  a  little  k)uder. 

The  answer  was:  "I  refuse  to  answer  on  the  same 
grounds." 

''Q.  Do  you  know  any  organization  in  this  county 
which  has  as  its  purpose  the  overthrow  of  tlie  gov- 
ernment [30]  by  force  and  violence? 

''A.     I  refuse  to  answer  on  tlie  same  uronnds." 
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Mr.  Carter:     That  is  sufficient. 

At  this  time  the  government  moves  that  the  claim 
of  privilege  made  by  the  witness  Irving  Caress  is 
not  well  founded  and  that  the  witness  be  required 
])y  the  court  to  answer  the  questions. 

The  Court:  Very  well.  Proceed.  You  have  one 
more  ? 

Mr.  Carter:     Yes,  your  Honor. 

Q.  Miss  Duffy,  on  January  12,  1949,  did  you  also 
take  down  the  testimony  of  Robert  Blair  l^efore  the 
grand  jury  of  this  district? 

A.     Yes,  sir,  I  did. 

Q.  Did  you  make  a  transcript  of  his  testimony 
and  a  copy*?  A.     Yes,  sir. 

Q.  Will  you  check  to  see  if  that  is  the  original 
and  a  copy  of  the  transcript  that  you  prepared  ? 

A.    (Examining  transcripts)  :    Yes,  it  is. 

Mr.  Carter :  I  take  it  that  the  same  arrangement 
that  applied  to  the  first  witness,  Mr.  McTernan,  ap- 
plies to  the  other  three,  all  the  witnesses,  that  we 
may  use  the  transcript  of  the  testimony  rather  than 
the  original  notes'? 

Mr.  McTernan:     We  have  no  objection  to  that. 

Also  our  motion  that  we  be  supplied  with  a  copy 
of  this  [31]  also? 
By  Mr.  Carter: 

Q.  Was  Mr.  Blair  sworn  as  a  witness  before  that 
grand  jury?  A.     Yes,  sir,  he  was. 

Q.  Will  you  begin  reading  the  transcript,  page 
3,  line  14?  A.     Yes. 

"Mr.  Carter:     Mr.  Blair,  you  are  not  under  in- 
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vestigation  by  this  grand  jury.  This  grand  jury  is 
not  investigating  you,  or  attempting  to  make  a  case 
against  you,  or  in  any  way  aft'ect  you,  except  we 
want  certain  information. 

"The  matters  before  this  grand  jury  concern  a 
series  of  subjects  who  are  alleged  to  have  made 
false  claims  to  the  government,  a  series  of  subjects 
who  are  employees  of  the  government  and  who  are 
alleged  to  have  made  false  claims  or  statements  to 
the  government  or  an  agency  of  the  government  hav- 
ing jurisdiction  over  the  matter. 

"Our  purpose  is  to  find  out  whether  the  state- 
ments they  made  were  true  or  false,  and,  specifically, 
to  find  out  whether  or  not  these  government  em- 
ployees were  members  of  certain  organizations  at  the 
time  they  made  these  statements.  [32] 

' '  Do  you  understand  what  I  have  said  to  you  ? 

"The  Witness:     I  do. 

"Mr.  Carter:  There  has  been  a  lot  of  propo- 
ganda  put  out,  that  people  are  being  called  before 
the  grand  jury  to  be  made  stool  pigeons  of. 

"I  want  to  tell  you  that  grand  juries,  since  the 
days  in  England  where  grand  juries  originated, 
have  called  people  in  and  forced  them  to  testify 
even  against  friends  and  relatives;  so  you  have  no 
privilege  to  stand  on  if  you  are  trying  to  protect 
someone  else. 

"You  understand  that  statement? 

"The  Witness:     I  do. 

"Mr.  Carter:  Now,  the  Constitution  ])rovides 
that  a  person  is  not  required  to  incriminate  himself, 
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and  you  may  raise  the  claim  of  privilege.  However, 
do  you  understand  that  you  are  not  the  final  judge 
of  whether  your  claim  of  privilege  is  good,  but  that 
some  judge  finally  decides  whether  it  is  a  valid 
claim  ? 

"The  Witness:     I  understand  that. 

"Mr.  Carter:  I  also  inform  you  that  the  proceed- 
ings before  the  grand  jury  are  secret,  that  what  you 
say  before  the  grand  jury  is  secret,  unless  you  elect 
to  make  it  public.  In  other  words,  [33]  if  you  testify 
before  us  and  answer  the  questions  that  are  asked 
you,  that  is  secret  information.  If  you  decline  to 
testify,  of  course  the  proceedings  may  be  read  be- 
fore the  court,  in  an  effort  to  secure  an  order  com- 
pelling you  to  testify.  Therefore,  if  you  testify,  your 
testimony  will  be  confidential  and  will  not  be  di- 
vulged. 

"Do  you  understand  that? 

"The  Witness:     I  do. 

"Q.  (By  Mr.  Carter):  Now,  these  government 
employees  that  we  are  concerned  with,  one  of  the  is- 
sues involved,  is  whether  or  not  they  were  members 
of  the  Communist  Party  of  Los  Angeles  County; 
and  I  would  like  to  ask  you  if  you  know  of  the  table 
of  organization,  or  who  the  officials  of  the  Com- 
munist Party  of  Los  Angeles  County  are. 

"A.  I  am  compelled  to  answer  that  I  believe  that 
that  question  would  involve  a  possible  self-incrim- 
ination, and  therefore  I  refuse  to  answer;  also,  on 
the  further  ground  that  it  might  possibly  tend  to 
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inquire  into  my  political  ])pliefs  and  associations, 

under  the  First  Amendment. 

''Q.  Do  you  know  who  or  what  officer  of  the 
Communist  Party  of  Los  Angeles  County  is  in 
charge  of  membership,  or  has  knowledge^  of  the 
membership  [34]  rolls  in  this  county? 

''A.  I  must  repeat  my  answer,  on  tlie  same 
ground. 

'^Q.     Do  you  know  Dorothy  Healey? 

"A.  I  must  repeat  the  same  answer  again,  the 
same  grounds,  that  it  invades  my  political  beliefs 
and  also  the  right  of  political  belief,  as  given  under 
the  First  Amendment. 

"Q.  We  have  had  a  subpoena  out  for  Dorothy 
Healey.  Do  you  know  where  she  can  be  located  or 
can  be  found? 

"A.  I  refuse  to  answer  that  question  on  the  same 
ground. 

''Q.     Do  you  know  her  business  or  home  address? 

''A.  I  refuse  to  answer  that  question  likewise  on 
the  same  ground  given. 

''Q.     Do  you  know  her  business  or  occupation? 

''A.  Likewise  I  refuse  to  answer  that  question 
for  the  same  reasons. 

"Q.     Do  you  know  what  her  husband's  name  is? 

"A.  I  must  repeat  again  that  T  refuse  to  answer 
that  question  on  the  ground  of  possil^le  self-incrim- 
ination, and  also  the  fact  that  it  can't  be  ])ossibly 
an  inquiry  into  my  own  ])olitical  ])eliefs  niul  asso- 
ciations. [35] 
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''Q.  Do  you  know  his  occupation,  her  husband's 
occupation  ? 

^'A.  I  must  repeat  the  answer  as  given  above  to 
the  former  question. 

''Q.    Have  you  seen  Dorothy  Healey  recently? 

''A.  Again  I  must  repeat  the  same  answer,  on 
the  same  grounds  as  previously  stated. 

"Q.  Supposing  I  asked  you,  have  you  seen  Phil- 
lip Bock  recently,  what  would  your  answer  be? 

'^A.     I  would  answer  'Yes.' 

"Q.  You  don't  feel  that  that  would  incriminate 
you?  A.     No,  I  don't. 

''Q.     Have  you  seen  Henry  Steinberg  recently? 

*'A.  Yes,  I  have.  I  have  seen  him  in  the  course 
of  this  inquiry. 

"Q.     Do  you  know  Ben  Dobbs? 

"A.  I  have  seen  him  in  the  course  of  this  in- 
quiry. 

"Q.     Do  you  know  Elizabeth  Glenn?" 

The  Court:     Elizabeth  who? 

The  Witness:     Glenn,  G-1-e-n-n. 

''A,  I  refuse  to  answer  that  question  likewise 
on  the  ground  it  might  incriminate  me. 

"Q.     Do  you  know  Mrs.  Houdek?  (H-o-u-d-e-k). 

"A.  I  refuse  to  answer  that  question  likewise  on 
the  ground  it  might  incriminate  me. 

"Q.  In  other  words,  if  the  person  has  been  sub- 
poenaed and  subject  to  subpoena,  you  have  no  hesi- 
tancy in  saying  you  know  him,  or  have  seen  him,  but 
if  the  person  has  not  yet  been  subpoenaed  or  ar- 
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rested  by  the  marshal  on  a  bench  warrant,  you  re- 
fuse to  answer.  Do  I  draw  the  proper  conchision? 

*'A.  No,  you  are  drawing-  the  line  whether  the 
person  has  received  a  sul^poena  or  not.  I  know,  from 
the  conduct  of  the  hearing,  if  he  is  likewise  one  of 
the  witnesses  testifying  before  this  inquiry.  Any 
further  knowledge  or  lack  of  knowledge  on  my  part, 
I  refuse  to 

''Q.     Do  you  know  Mrs.  Sherman? 


"A 

''A 
"A 

"A 


Mrs.  Sherman? 

Yes. 

I  believe  she  is  one  of  the  witnesses. 

Do  you  know  her? 

I  know  her  through  this  inquiry. 

Do  you  know  Mrs.  Forest  ? 

I  believe  she  is  one  of  the  witnesses,  and 


likewise  I  am  acquainted  with 

"Q.  You  don't  feel  answering  the  question 
that  [37]  you  know  these  people  would  incriminate 
you? 

"A.  I  feel  it  would  incriminate  me  if  I  hadn't 
known  them  through  the  conduct  of  this  trial  or 
hearing. 

"Q.  In  other  words,  it  hinges  somewhat  on  how 
you  know  these  people,  is  that  the  basis  of  your  an- 
swer? If  you  know  a  person  in  a  certain  way  you 
would  answer  the  question,  and  if  you  know  them  in 
another  way,  you  wouldn't;  is  that  wlmt  you  are 
getting  at? 

^'A.  No.  I  think  it  is  knowledge  on  our  jjarl  of 
the  way  to  conduct  ourselves  on  the  basis  of  con- 
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sultations  with  attorneys  hired  to  advise  us  of  our 
constitutional  rights;  therefore,  we  have  a  basis  of 
being  acquainted 

"Q.  Let's  go  back.  You  admit  you  know  Ben 
Dobbs? 

"A.  I  know  him  through  this  inquiry.  Any  fur- 
ther knowledge  of  him  I  refuse  to  answer  on  the 
ground  of  self-incrimination. 

''Q.     Do  you  know  Ben  Dobbs? 

''A.     Through  this  inquiry. 

"Q.  You  know  also,  do  you  not,  that  Ben 
Dobbs '' 

Mr.  Carter:  Just  a  moment.  Omit  that  and  go  to 
page  9,  [38]  line  12. 

The  Witness:     Yes. 

''Q.  Do  you  know  any  person  in  the  County  of 
Los  Angeles  who  advocates  the  overthrow  of  the 
government  of  the  United  States  by  force  and  vio- 
lence *? 

''A.  I  refuse  to  answer  that  question  on  the  same 
grounds.  I  feel  it  is  an  invasion  of  my  political 
rights;  it  is  a  political  question,  and  an  invasion  of 
the  First  Amendment  of  the  Constitution,  and  also 
can  lead  to  self-incrimination. 

*'Q.  Do  you  know  any  organization  in  the  County 
of  Los  Angeles  which  has  the  announced  purpose  of 
the  overthrow  of  the  government  of  the  United 
States  by  force  and  by  violence? 

"A.  I  refuse  to  answer  that  likewise  on  the  same 
grounds." 

Mr.  Carter:     That  is  sufficient. 


United  States  of  America  555 

At  this  time  the  government  moves  that  the  wit- 
ness be  required  to  answer  the  questions  asked 
which  he  refused  to  answer  upon  the  ground  that 
his  claim  of  privilege  is  not  well  founded.  [39] 


*  *  *  * 


Mr.  McTernan:  I  forget  where  we  are  now,  Mr. 
Carter.  Have  you  completed  your  presentment  ? 

Mr.  Carter :  I  have  completed  my  presentation  of 
my  motion.  The  question  now  is  whether  you  have  any 
valid  reason  to  show  that  these  questions  would  tend 
to  incriminate  these  witnesses.  [40] 

Mr.  McTernan :     I  have  a  large  number. 

The  Court:  Any  different  than  these  heretofore 
advanced  in  connection  with  the  other  matters? 

Mr.  McTernan:  I  think  they  will  be.  I  will  have 
a  little  trouble  straightening  out  my  notes  as  to  what 
was  said,  but  I  am  sure  that  there  will  be  matters 
which  include  matters  which  have  already  been  urged 
to  you  and  in  addition  others. 

Mr.  Carter:  There  are  really  only  two  questions 
that  the  government  is  concerned  with,  Mr.  McTer- 
nan and  your  Honor.  The  questions  are  identical  with 
the  questions  previously  asked  in  other  proceedings, 
as  to  the  table  of  organization  of  the  Communist 
Party.  There  is  one  question  that  varies  somewhat 
in  that  specifically  the  question  asked  was,  "Do  you 
know  who  has  charge  of  the  membershi])  rolls?" 
However,  that  is  no  major  departure  fi-om  other 
questions  that  have  been  asked. 

Tlie  two  really  new  questions  that  are  diffei-ent 
from  other  proceedings  are  the  two  questions:  "Do 
you  know  the  name  of  any  ])erson  in  this  county  who 
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advocates  the  overthrow  of  this  government  by  force 
and  violence?"  and  ''Do  you  know  of  any  organiza- 
tion in  this  county  that  advocates  the  overthrow  of 
the  government  by  force  and  violence?" 

Three  of  the  witnesses  refused  to  answer  that.  The 
witness  Frank  Spector  answered.  [41] 

The  Court:  He  answered  one  question.  He  an- 
swered the  question  that  he  did  not  know  any  per- 
son. 

Mr.  Carter:  And  I  think  he  also  answered  that 
he  didn't  know  any  organization. 

The  Court:     No,  you  did  not  ask  the  other  ques- 
tion, according  to  my  notes.  [42] 
*  *  *  * 

Los  Angeles,  California 
February  18, 1949 ;  9 :30  o  'clock  a.m. 

The  Court :  The  question  is  when  I  will  be  able  to 
go  on  with  the  matter.  In  the  case  on  trial  the  gov- 
ernment is  putting  on  its  case  and  they  said  they  had 
four  more  witnesses.  I  do  not  know  whether  they  will 
finish  today  or  not.  I  hope  they  can  at  least  finish 
the  evidence.  If  that  is  the  case  I  would  have  to  put 
this  matter  over  until  next  Wednesday — Tuesday  be- 
ing Washington's  Birthday — and  set  it  then.  Is  the 
Grand  Jury  returning  next  Wednesday? 

Mr.  Carter:  This  Grand  Jury  is  not  returning 
next  Wednesday. 

The  Court :  Is  there  a  stipulation  on  file  that  the 
jury  need  not  be  present  ? 

Mr.  Carter:  A  letter  has  been  written,  which  I 
intend  to  file  with  the  Court. 

The  Court :    I  think  perhaps  the  letter  should  not 
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be  filed.  I  think  that  I  will  accept  Mr.  McTernan's 
oral  stipulation. 

Mr.  McTernan:  I  have  so  stipulated  with  Mr. 
Carter  on  the  basis  of  the  letter. 

The  Court :  Very  well.  The  minutes  will  note  that 
there  is  an  oral  stipulation  that  the  jury  need  not  be 
present   at   this  time   for  the  presentation  of  the 

matter. 

*  *  *  * 

Los  Angeles,  California; 
February  23,  1949;  9:30  o'clock  a.m. 

The  Court:  I  think,  Mr.  McTernan,  probably  it 
would  lead  to  orderly  procedure  and  expedition  as 
well  if  you  would  present  your  defenses,  whatever 
defenses  you  have,  jointly  and  then  whatever  dis- 
tinctions you  claim  there  is  between  the  different 
questions  of  the  different  witnesses,  to  point  that  out, 
so  we  can  proceed  as  if  it  were  one  proceeding.  There 
will  be  separate  orders,  however,  as  to  each  of  the 
Avitnesses  if  orders  are  made. 

Mr.  McTernan :    Very  well.  [58] 

*  *  *  * 

The  Court :  Mr.  McTernan,  Mr.  Carter  has  handed 
up  to  me  what  purports  to  be  a  verbatim  transcript 
of  the  testimony  before  the  grand  jury  on  January 
12, 1949,  of  Irving  Caress,  Robert  Blair,  Merle  Brod- 
sky  and  Frank  Spector.  I  have  read  them  all  the  way 
through. 

Is  it  your  desire,  on  behalf  of  these  defendants 
and  as  [70]  defensive  matter  to  the  request  or  in- 
structions to  answer  the  questions,  that  the  (^ntire 
transcripts  be  put  into  the  record  ? 
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Mr.  McTernan :     It  is,  your  Honor. 

The  Court :     It  is  so  ordered. 

Mr.  McTernan:  Now  mechanically,  your  Honor, 
how  will  this  be  done,  simply  physically  incorporated 
as  exhibits,  read  into  the  transcript,  or  how  ? 

The  Court :  I  do  not  care.  It  can  be  read  into  the 
record  or  filed  as  exhibits. 

Mr.  Carter:  If  you  file  them  as  exhibits  it  will 
entail  less  work. 

Mr.  McTernan:  I  have  no  objection  to  that.  I 
would  like  an  opportunity  to  examine  them  now  be- 
fore I  go  ahead  so  I  may  utilize  whatever  additional 
material  there  is  in  there  in  addition  to  what  has 
already  been  put  into  this  record. 

The  Court :  It  does  not  look  to  me  to  be  anything- 
but  argument  between  Mr.  Carter  and  the  witnesses. 

They  will  be  marked  as  exhibits,  Irving  Caress  as 
A,  Robert  Blair  as  B,  Merle  Brodsky  as  C  and  Frank 
Spector  as  D. 

(The  transcripts  referred  to  were  marked  De- 
fendants' Exhibits  A,  B,  C  and  D  respectively 
and  received  in  evidence.) 

The  Court :     Are  you  through  with  this  witness  ? 

Mr.  Carter :     I  am. 

Mr.  McTernan:     No,  I  am  not,  your  Honor.  [71] 

Q.  Miss  Duffy,  at  any  time  on  January  12,  1949, 
or  at  any  other  time  before  the  grand  jury  at  which 
time  you  were  the  official  reporter,  did  Mr.  Carter 
or  any  other  representative  of  the  United  States  At- 
torney's office  ask  questions  or  make  statements  in 
which  he  described  Dorothy  Healy  as  the  organizing 
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secretary  of  the  Los  Angeles  County  Communist 

Party? 

Mr.  Carter :  Objected  to  upon  the  o-round  that  the 
transcripts  are  now  in  evidence  and  they  are  the  best 
evidence  of  what  transpired,  and  speak  for  them- 
selves. 

The  Court:     The  objection  is  sustained. 

Mr.  McTernan :     May  I  state  my  purpose  ? 

The  Court:  I  think  I  can  understand  your  pur- 
pose. You  stated  it  I  think  probably  fifteen  times. 

Mr.  McTel"nan:  I  simply  w^ant  to  point  out  that 
we  understand  that  there  is  ])efore  the  grand  jury 
information  identifying  Dorothy  Healy  as  organiz- 
ing secretary  of  the  Los  Angeles  County  Communist 
Party,  and  that  this  is  a  legitimate  part  of  the  set- 
ting in  which  the  questions  w^re  asked  these  wit- 
nesses and  is  therefore  important,  material,  relevant 
evidence  to  be  considered  by  this  court  in  determin- 
ing whether  or  not  they  are  compelled  to  answer  the 
questions. 

The  Court:  The  objection  is  sustained.  You  are 
not  entitled  to  have  a  disclosure  of  the  entire  investi- 
gation before  the  grand  jury,  but  only  a  disclosure 
relating  to  the  [72]  circumstances  of  these  witnesses. 

Mr.  McTernan :  We  are  only  asking  for  informa- 
tion going  to  the  setting  of  these  witnesses  and  we 
submit,  under  the  Zwillman  case,  which  has  hereto- 
fore been  cited  to  your  Honor,  that  we  are  entitled 
to  that  information. 

Q.  Miss  Duffy,  on  January  12,  ov  at  any  other 
time  when  you  were  the  official  reporter  before  the 
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grand  jury,  did  Mr.  Carter  or  any  other  representa- 
tive of  the  United  States  Attorney's  office  ask  ques- 
tions or  make  statements  in  which  Phil  Bock  was 
described  as  youth  director  of  the  Los  Angeles 
County  Communist  Party? 

Mr.  Carter:  Objected  to  on  the  ground  that  the 
transcript  of  the  examination  of  these  witnesses  is 
the  best  evidence;  that  it  is  incompetent,  irrelevant 
and  immaterial. 

The  Court :     The  objection  is  sustained. 

Any  other  inquiry  than  that  now  l^ef  ore  the  court 
as  to  these  questions  and  these  witnesses  is  imma- 
terial. 
By  Mr.  McTernan : 

Q.     The  same  question  as  to  Harry  Kasinowitz. 

The  Court :  It  is  not  only  immaterial  but  it  would 
certainly  be  a  frustration  of  the  law  for  a  witness  to 
come  in  and  compel,  when  he  is  cited  to  answer  a 
question  whether  or  not  he  might  be  incriminated, 
the  complete  disclosure  on  the  part  of  the  govern- 
ment of  any  investigation  that  they  might  make.  [73] 

Mr.  McTernan:  We  respectfully  submit  to  your 
Honor — 

The  Court :  It  would  thwart  and  make  ridiculous 
the  entire  processes  of  the  grand  jury  in  a  criminal 
investigation. 

Mr.  McTernan:  We  respectfully  submit  to  the 
court  that  the  ruling  which  deprives  the  witnesses 
of  this  information  frustrates  their  constitutional 
rights  because  they  are  entitled  to  have  this  informa- 
tion in  order  to  show  the  setting  of  the  questions  so 
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that  the  peril  to  them  may  be  explained  to  the  court, 

and  this  matter  we  consider  to  be  settled  law  in 

view  of  the  ruling  of  Judge  Hand  in  the  Zwillman 

case. 

The  Court:  On  the  other  hand  it  would  frustrate 
and  destroy  the  Constitution  if  every  witness  called 
before  a  grand  jury  can  do  what  you  are  now  seeking 
to  do. 

Mr.  McTernan:  We  submit  that  the  interests  of 
the  grand  jury  are  second  to  the  Constitution. 

The  Court:  It  is  not  the  gTand  jury,  it  is  the 
country.  The  grand  jury  is  part  of  the  laws  of  the 
land  and  part  of  the  machinery  for  maintaining 
and  sustaining  the  Constitution  of  the  Constitution 
of  the  United  States. 

Mr.  McTernan :  The  Fifth  Amendment  is  part  of 
the  law  of  the  land  too  by  which  both  courts  and 
grand  juries  are  bound,  and  we  submit  that  those 
courts  and  grand  juries  are  required  to  observe  the 
requirements  of  these  constitutional  amendments 
and  permit  sufficient  disclosure  of  information  that 
witnesses  may  be  properly  protected  in  the  rights 
which  the  [74]  Constitution  gives  them.  This  appears 
to  be  another  attempt  on  the  part  of  the  United 
States  Attorney  to  save  the  Constitution  hy  destroy- 
ing it,  and  these  objections  are  designed  deliberately 
to  destroy  the  constitutional  privilege  because  they 
foreclose  to  these  witnesses  information  wliich  is 
essential  to  the  preparation  of  their  defense.  And 
the  United  States  Attorney  knows  that  and  the  De- 
partment of  Justice  knows  that,  and  the  Fifth  Amend- 
ment is  simply  being  made  a  mockery  of  by  tlieir 
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position  that  this  information  ig  confidential.  It  is 
not  confidential,  and  the  government,  as  the  Zwillman 
case  points  out,  must  take  its  choice,  either  to  dis- 
close the  information  or  to  withdraw  the  question. 

The  Court :    Yes,  I  am  familiar  with  the  Zwillman 
case  and  also  the  Constitution.  You  cannot  save  the 
Constitution  hy  destroying  it.  Proceed. 
By  Mr.  McTernan: 

Q.  The  same  question,  Miss  Duffy,  as  to  Elizabeth 
Glenn. 

Since  there  has  been  so  much  colloquy  I  will  re- 
frame  it  and  ask  this  question : 

Did  Mr.  Carter  or  any  other  representative  of 
the  United  States  Attorney's  office,  on  January  12, 
1949,  before  the  grand  jury  or  at  any  other  time 
when  you  were  an  official  reporter  before  the  grand 
jury,  make  a  statement  or  ask  a  question  in  which 
Elizabeth  Glenn  was  described  as  an  officer  [75]  or 
representative  of  the  Los  Angeles  County  Communist 
Party? 

Mr.  Carter:    Same  objection  as  heretofore  made. 

The  Court :    Same  ruling.  Objection  sustained. 
By  Mr.  McTernan: 

Q.  Same  question  as  to  Julia  Spector  Christensen 
Houdek. 

Mr.  Carter:    Same  objection  as  heretofore  made. 

The  Court:    Same  ruling.  Objection  sustained. 
By  Mr.  McTernan : 

Q.     Same  question  as  to  Merle  Brodsky. 

Mr.  Carter:    Same  objection. 

The  Court:    Same  ruling.  Objection  sustained. 
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By  Mr.  McTeman: 

Q.     Same  question  as  to  Frank  Spector. 

Mr.  Carter:    Same  objection  as  heretofore  made. 

The  Court:    Objection  sustained. 
By  Mr.  McTernan : 

Q.     The  same  question  as  to  Robert  Blair. 

Mr.  Carter:    Same  objetcion. 

The  Court:    Objection  sustained. 
By  Mr.  McTernan : 

Q.     Same  question  as  to  Irving  Caress. 

Mr.  Carter:     Same  objection. 

The  Court:    Objection  sustained. 

Mr.  McTernan:  Now,  if  your  Honor  please,  we 
are  not  in  [76]  a  position  to  make  an  offer  of  proof 
respecting  these  matters  because  we  obviously  don't 
know  what  went  on  in  the  grand  jury  room. 

The  Court:    You  do  know  right  here. 

Mr.  McTernan :  We  know  what  went  on  on  Janu- 
ary 12th.  This  investigation,  as  your  Honor  knows, 
has  been  going  on  since  at  least  October  25,  1948.  We 
have  reason  to  believe  that  it  has  been  explained  to 
the  grand  jury  that  the  various  persons  whose  names 
I  have  mentioned  in  the  last  series  of  questions  have 
been  identified  to  the  grand  jury  by  representatives 
of  the  government,  to  wit,  ^Ii'.  Carter  or  Mr.  Gold- 
schein,  or  some  other  attorney  connected  with  the 
Department  of  Justice,  and  that  these  people  haN(^ 
been  identified  in  approximately  the  capacities  I  have 
indicated  in  my  questions. 

We  ask  that  the  court  either  permit  this  witness 
to  answer  the  (luestions  or  that  the  court  itself  ex- 
amine the  transcript  of  the  grand  jury  proceedings 
beginning  with  October  25,  so  far  as  this  investigation 
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is  concerned,  and  determine  for  itself  whether  or  not 
the  persons  whom  I  have  mentioned  in  these  ques- 
tions, beginning  with  Dorothy  Healy  down  through 
Irving  Caress,  have  been  so  described  in  questions 
put  by  a  representative  of  the  Department  of  Justice 
or  statement  by  one  of  them. 

Mr.  Carter:  I  very  humbly  suggest,  if  counsel  is 
interested  in  having  the  record  show  the  capacity  of 
these  people,  [77]  that  he  no  doubt  has  available 
very  competent  proof  and  very  direct  proof  on  those 
very  issues.  I  don't  think  he  should  have  any  difficulty 
in  being  able  to  identify  them. 

Mr.  McTernan:  If  Mr.  Carter  has  any  informa- 
tion he  is  required  under  the  Constitution  to  make 
it  known  to  this  court  so  that  the  court  may  make  a 
proper  determination  of  these  questions  and  so  that 
the  witnesses'  constitutional  privilege  will  not  be 
sacrificed  to  official  whim. 

The  Court:  No,  Mr.  Carter  is  not  required  to 
prove  on  this  hearing  that  they  are  members  of  the 
Communist  Party.  You  are  the  one  who  is  raising 
that  question. 

Mr.  McTernan :    We  submit  he  is. 

The  Court:  The  inquiry  before  the  grand  jury 
was  stated  by  Mr.  Carter — it  has  been  stated  publicly 
and  I  think  it  was  stated  in  the  briefs  on  appeal, 
and  as  stated  to  these  witnesses  as  they  came  into 
this  grand  jury  room — that  it  concerns  the  investiga- 
tion of  people  who  are  presently  employees  of  the 
Federal  government.  And  in  one  of  the  transcripts, 
I  believe,  it  states  the  loyalty  of  employees.  I  think 
there  is  no  doubt  that  this  investigation  was  com- 
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menced  and  it  is  being  continued  by  the  grand  jury 
and  the  United  States  Attorney  to  ascertain  whether 
or  not  there  has  been  violation  by  an  employee  of  the 
United  States  government  in  making  an  oath,  and 
it  is  so  entitled  in  one  of  these  proceedings,  a  false 
oath  or  violation  of  Section —  [78]  what  is  it,  Mr. 
Carter  ? 

Mr.  Carter:    Title  18,  1001. 

Mr.  McTernan:  Your  Honor,  may  I  interrupt  a 
moment  to  point  out  on  page  34  of  the  transcript 
where  he  specifically  points  out — 

The  Court:    Which  transcript? 

Mr.  McTernan :  The  court  transcript  of  February 
11 — in  which  he  further  jioints  out  that  one  of  the 
issues  that  the  grand  jury  is  concerned  with  is 
whether  or  not  these  government  employees  were 
members  of  the  Communist  Party. 

The  Court:  That  is  correct.  Yes.  Let  us  assume 
that.  How,  then,  would  be  the  best  way  to  find  out 
if  they  are  members  of  the  Communist  Party  ? 

Suppose  you  wanted  to  find  out  whether  or  not 
somebody  was  an  officer  of  a  corporation,  would  it  be 
logical  to  subpoena  the  corporation  officials  in  and 
ask  them  whether  or  not  they  are  an  officer  of  that 
corporation  ? 

Mr.  McTernan:    It  certainly  would. 

The  Court:  The  same  thing  would  be  true  of  the 
Communist  Party. 

Mr.  McTernan :  That  is  not  what  Mr.  Carter  has 
done.  Mr.  Carter  is  trying  to  tie  ])eople  who  are 
not  those  officers  in  with  the  Connnunist  Party  in 
order  to  tie  them  in  in  such  a  way  tliat  they  can  bring 
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indictments  against  them,  or  at  least  subject  them  to 

risk  that  such  indictments  will  be  brought.  [79] 

Mr.  Carter  knows  who  has  custody  of  the  member- 
ship rolls  of  the  Communist  Party.  He  won't  admit 
it  on  this  witness  stand  but  he  will  admit  it  outside 
the  courtroom.  But  he  won 't  subpoena  that  person. 

Mr.  Carter:  Mr.  Ternan,  those  are  pretty  broad 
statements.  I  have  sat  back  and  listened  to  your 
statements.  I  have  certain  subpoena es  out  and  if  you 
have  that  information  I  would  he  glad  to  have  you 
supply  it. 

Mr.  McTernan :    Will  you  stipulate — 

The  Court :  You  mean  supply  the  information  as 
to  where  the  person  is? 

Mr.  Carter:    Yes. 

The  Court:  As  to  who  has  the  records  of  the 
Communist  Party? 

Mr.  Carter:     Yes. 

Mr.  McTernan :  Will  you  stipulate  that  you  have 
issued  a  subpoena  for  Dorothy  Healy  ? 

Mr.  Carter:     That  is  correct. 

Mr.  McTernan:  You  have?  Have  you  caused  a 
bench  warrant  to  be  issued  for  her? 

Mr.  Carter:  I  don't  know  whether  a  bench  war- 
rant has  been  issued  or  not  for  Dorothy  Healy. 

The  Court :  No,  there  is  not.  These  are  the  bench 
warrants  here,  Mr.  Clerk? 

The  Clerk:    Yes.  [80] 

Mr.  Carter:  I  have  several  sul)i:)oenaes  issued  for 
Dorothy  Healy. 

And,  by  the  way,  while  we  are  having  a  little 
colloquy,  I  would  like  to  have  the  record  show  this, 
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that  on  the  last  session  before  this  grand  jury,  which 
occurred  on  Friday,  February  18, 1949, 1  subpoenaed 
in  four  of  the  subjects  who  were  the  su])jects  of  this 
inquiry  and  the  subjects  were  offered  an  opportunity 
to  testify  before  the  grand  jury  if  they  desired  to 
sign  a  waiver.  They  were  told  very  frankly  they 
would  not  be  forced  to  testify  against  themselves. 
And  two  of  those  subjects  retained  you  as  attorney, 
Mr.  McTernan. 

The  Court:    What  is  that? 

Mr.  Carter:  Two  retained  Mr.  McTernan  as  at- 
torney and  appeared  through  Mr.  McTernan. 

I  mean  Mr.  McTernan  knows,  in  fact,  who  are  the 
subjects  of  the  inquiry  because  he  represented  two 
of  them  up  before  the  grand  jury. 

Mr.  McTernan:  That  is  all  very  interesting,  but 
I  thought  we  were  on  a  motion  to  compel  certain  wit- 
nesses to  answer  questions. 

The  Court:  That  is  what  I  thought  until  you 
started  talking  about  having  all  the  proceedings  lie- 
fore  the  grand  jury  here,  and  the  like.  What  is  your 
present  motion  as  to  what  you  request? 

Mr.  McTernan :  I  am  trying  to  cross-examine  the 
witness.  [81] 

The  Court:    What  question  is  pending? 

Mr.  McTernan:  I  have  been  trying  to  exjjlain 
it  to  you. 

The  Court :    Ask  her  a  question. 

Mr.  McTernan :  Certain  questions  have  ])een  raised 
by  my  line  of  inquiry,  that  we  are  entitled  to  know 
from  the  grand  jury  record  what  the  setting  was  in 
which  these  questions  were  asked,  and  specifically 
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that  the  persons  about  whom  these  witnesses  have 
been  interrogated  have  been  identified  to  the  grand 
jury  as  having  some  official  connection  with  the  Los 
Angeles  County  Communist  Party.  Your  Honor  is 
apparently  ruling  that  we  are  not  entitled  to  this. 

The  Court :  I  have  ruled  that  you  are  entitled  to 
no  other  testimony  before  the  grand  jury  in  connec- 
tion with  these  questions  except  the  complete  tran- 
script of  the  testimony  of  these  witnesses  at  the  time 
the  questions  were  asked. 

Mr.  McTernan:  In  view  of  your  Honor's  ruling 
I  have  no  further  questions  of  this  witness. 

The  Court:    Step  down. 

(Witness  excused.) 

Mr.  McTernan:     Call  Mr.  Carter. 

Mr.  Carter :    May  Miss  Duffy  be  excused  ? 

Mr.  McTernan:    Yes. 

The  Court:    You  are  excused.  [82] 

JAMES  M.  CARTER 

called  as  a  witness  by  and  in  behalf  of  the  respond- 
ents, having  been  first  duly  sworn,  was  examined  and 
testified  as  follows : 

The  Clerk:    Will  you  state  your  name? 

The  Witness:    James  M.  Carter. 

Direct  Examination 
By  Mr.  McTernan : 

Q.  You  are  the  United  States  Attorney  for  this 
district,  Mr.  Carter?  A.     That  is  right. 

Q.  And  you  have  been  presenting  to  the  grand 
jury  since  October  25,  1948,  have  you  not,  certain 
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matters  connected  with  a  purported  investigation  of 

the  loyalty  of  certain  government  employees? 

A.  Strike  out  the  word  "])urported''  and  I  will 
agree  with  your  statement. 

Mr.  McTernan :  I  think  I  have  covered  this  matter 
in  connection  with  another  record,  your  Honor.  I 
think  we  can  get  it  in  when  we  get  to  the  motion 
which  I  will  make  incorporate  that  record. 

Mr.  Carter,  either  you  or  some  representative  of 
your  office  or  the  Department  of  Justice,  has  de- 
scribed Dorothy  Healy  to  the  grand  jury  as  the 
organizing  secretary  of  the  Los  Angeles  County  Com- 
munist Party  in  connection  with  [83]  that  investiga- 
tion, have  you  not  ? 

Mr.  Carter:  Objected  to  on  the  ground  that  it 
calls  for  proceedings  before  the  grand  jury  which  are 
coniidential  proceedings  except  in  so  far  as  they  are 
revealed  in  court:  and  I  object  upon  the  further 
groimd  that  it  indirectly  inquires  into  information 
that  might  be  in  the  information  of  the  prosecutor 
for  this  district;  and  on  the  further  ground  it  is 
incompetent,  irrelevant  and  immaterial. 

The  Court:    Objection  sustained  on  all  grounds. 
By  Mr.  McTernan : 

Q.  You  or  some  representative  of  your  office  or 
the  Department  of  Justice  has,  in  connection  with 
this  investigation,  identified  Ben  Dobbs  as  labor  sec- 
retary of  the  Los  Angeles  County  Communist  Party, 
is  that  not  so? 

Mr.  Carter:  Objected  to  on  the  same  grounds  as 
heretofore  stated,  and  on  the  ground  it  is  ambiguous, 
uncertain  and  indefinite. 
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The  Court:    Objection  sustained- 
Mr.  McTernan:     On  the  last  ground  also,  your 
Honor?  If  it  is  I  want  to  re  frame  it. 

Mr.  Carter:  Your  question  was,  ''some  person 
of  the  Department  of  Justice, ' '  Mr.  McTernan.  There 
are  thousands  of  people  in  the  Department  of  Justice. 
I  couldn't  speak  for  them. 

The  Court:    Objection  sustained.  [84] 
By  Mr.  McTernan: 

Q.  You,  Mr.  Carter,  or  one  of  your  deputies  or 
a  representative  of  the  Department  of  Justice  in 
your  presence,  has  identified  to  the  grand  jury  in 
the  course  of  this  inquiry  Ben  Dobbs  as  labor  secre- 
tary of  the  Los  Angeles  County  Commimist  Party, 
is  that  not  so  ? 

A.  I  think  there  is  something  in  the  transcript 
that  has  been  filed  which  is  in  evidence,  but  I  object 
upon  the  same  grounds  heretofore  stated  as  to  these 
questions  as  far  as  I  am  concerned. 

The  Court:  Excejjt  for  the  transcripts  that  are 
in  evidence  and  the  testimony  that  is  disclosed  by 
them,  the  objection  is  sustained. 

Mr.  McTernan :  So  that  my  question  will  be  clear, 
I  am  directing  it  to  the  period  before  January  12, 
1949. 

Mr.  Carter:  Objected  to  upon  all  the  grounds 
heretofore  stated. 

The  Court:    Sustained. 
By  Mr.  McTernan : 

Q.  You  or  one  of  your  deputies,  or  a  representa- 
tive of  the  Department  of  Justice  in  your  presence, 
has  identified  to  the  grand  jury  in  connection  with 


United  States  of  America  571 

(Testimony  of  James  M.  Carter.) 

this  inquiry  Phil  Bock  as  youth  director  of  the  Los 

Angeles  County  Communist  Party,  is  that  not  so? 

A.  Except  as  revealed  in  the  transcripts  offered 
as  [85]  Exhibits  A  to  D,  objected  to  upon  all  the 
grounds  heretofore  stated  to  this  line  of  questions. 

The  Court :    Objection  sustained. 

Mr.  McTernan:  May  it  be  understood  that  my 
question  goes  to  the  period  prior  to  January  12, 
1949? 

Mr.  Carter :  On  all  the  grounds  heretofore  stated 
as  objections  to  this  line  of  questions. 

The  Court:    Sustained. 
By  Mr.  McTernan : 

Q.  And  you  or  one  of  your  deputies,  or  a  repre- 
sentative of  the  Department  of  Justice  in  your  pres- 
ence, has  identified  to  the  grand  jury  in  connection 
with  this  inquiry  Harry  Kasinowitz  as  now  or  here- 
tofore having  been  legislative  director  of  the  Los 
Angeles  County  Communist  Party,  is  that  not  so? 

Mr.  Carter:    Same  objections  as  heretofore  made. 

The  Court:    Same  ruling.  Objection  sustained. 

Mr.  McTernan,  I  think  that  the  ruling  I  have 
heretofore  made  is  clear  on  that  subject  without  re- 
peating each  one  of  these  questions. 

Mv.  McTernan :  May  it  be  stii)ulated,  your  Honor, 
that  I  have  asked  the  same  questions  about  the  same 
individuals  that  I  asked  Miss  Dulfy  about  and  that 
the  objections  were  made  and  the  rulings  entered? 

The  Court:    Is  that  agreeable?  [86] 

Mr.  Carter:    That  is  satisfactory  with  me. 

The  Court:    The  stipulation  is  approved. 

Mr.  Carter :    Except  we  might  get  a  little  inf orma- 
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tion  about  some  of  these  people  from  this  line  of 

questions. 

The  Court :    Then  you  do  not  stipulate  ? 

Mr.  Carter:    I  will  so  stipulate,  your  Honor. 

The  Court :    Very  well. 

Mr.  McTernan:    The  only  difference  between  us 

is  that  I  am  willing  to  state  mine  and  you  are  only 

willing  to  state  yours  out  of  court  where  it  won't  do 

the  government  any  harm. 
*  *  *  * 

Mr.  McTernan:  If  the  court  please,  in  order  to 
save  time  may  the  record  show  that  I  have  asked 
Mr.  Carter  whether  he  has  information  along  the  line 
of  the  identity  of  those  various  people  I  mentioned 
in  the  questions  to  him,  running  from  Dorothy  Healy 
through  Irving  Caress,  and  I  take  it  the  same  objec- 
tions will  be  made  and  the  same  rulings  will  be  made  ? 

Mr.  Carter :    That  is  satisfactory. 

The  Court:    Very  well.  So  ordered. 

Mr.  McTernan:  Now  we  ask  that  there  be  incor- 
porated into  this  record,  your  Honor,  the  record  of 
the  entire  proceedings  on  October  25,  1948. 

The  Court:  In  the  record  of  the  proceedings  on 
October  25,  the  first  motion  there,  and  which  was 
made  repeatedly  through  the  course  of  the  day  and 
evening,  w^as  for  a  continuance  on  the  ground — 

Mr.  McTernan:  We  will  eliminate  the  continu- 
ance. 

The  Court :    You  eliminate  that  ? 

Mr.  McTernan:    Yes. 

The  Court:  Except  for  all  of  the  motions  made 
and  for  a  continuance  on  that  date? 
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Mr.  McTernan:    Yes. 

The  Court :    Is  there  any  objection? 

Mr.  Carter:    No  objection. 

The  Court:     So  ordered. 

Mr.  McTernan :  And  we  ask  that  the  entire  record 
of  the  proceedings  involving  the  criminal  contempt 
prosecution  against  Dol^bs,  Kasino^Yitz  and  Stein- 
berg on  December  14  and  15, 1948,  but  for  the  motions 
for  a  continuance,  be  incorporated  into  the  record 
here. 

Mr.  Carter:  There  is  only  one  objection  to  that. 
Mr.  McTernan,  as  a  part  of  that  record,  stated  that 
he  had  evidence  that  the  Attorney  General  or  some- 
body in  the  Department  of  Justice  had  made  a  state- 
ment that  they  had  contrived  a  new  method  to  trap 
Communists,  and  subsequently  when  he  filed  the 
docimient,  which  he  did  after  the  hearing  was  over  by 
letter  to  the  Clerk,  I  believe,  and  a  copy  to  me,  it  is 
apparent  that  the  statement  was  by  some  other  per- 
son other  than  the  Attorney  General  or  some  official 
of  the  Department  of  Justice. 

The  Court :    It  was  a  statement  by  a  columnist. 

Mr.  Carter:  It  was  a  statement  by  a  columnist. 
I  checked  the  record  in  that  case  and  I  find  that  his 
representations  as  to  that  article  tying  in  with  some- 
body in  the  Dej)artment  of  Justice — 

Mr.  McTernan:    That  is  not — 

Mr.  Carter :    Let  me  finish. 

Mr.  McTernan:    Excuse  me. 

Mr.  Carter:  So  with  that  modification,  that  that 
statement  was  made  by  a  columnist  and  not  some- 
bod}^  in  the  Department,  I  have  no  object iou. 
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Mr.  McTernan:  If  the  court  please,  I  thought  I 
had  identified  that  article  as  a  newspaper  article, 
quoting  or  purporting  to  quote  certain  officials  of 
the  Department  of  Justice.  That  was  the  only  pur- 
pose for  which  I  offered  it. 

The  Court:    Let  me  see  the  exhibits,  Mr.  Clerk. 

(The  exhibits  referred  to  were  passed  to  the 
court.) 

Mr.  Carter:    I  don't  have  it. 

The  Court:  It  is  Exhibit  K  in  No.  20403,  20404 
and  20405,  Kasinowitz,  Steinberg  and  Dobbs,  and  was 
filed  under  cover  of  a  letter  dated  January  6,  1949. 

It  purports  to  be  a  clipping  from  the  Rocky  Moun- 
tain News,  Friday,  October  22,  1948:  "Nationwide 
Drive  on  Reds  is  Given  Pre-Election  Tinge,  by  Tony 
Smith,  Scripps-Howard  Staff  Writer,"  reading: 

''Washington,  October  21.  A  nationwide  crack- 
down on  the  'open'  Communist  Party  leadership  be- 
gan gathering  steam  today." 

Then  it  purports  to  quote  somebody: 

"The  department  cannot  pin-point  the  places 
where  grand  juries  are  convened  to  hear  charges  in- 
volving Communists.  It  can  say  only  that  there  are 
a  number." 

That  is  the  only  quotation  in  the  article.  The  rest 
of  it  says : 

"House  spy  hunters  believe  Attorney  General  Tom 
Clark  is  sending  many  cases  contained  in  the  FBI 
files  to  grand  juries  all  over  the  country.  They  say 
the  drive  is  a  pre-election  gesture  to  counter  Re- 
publican charges  that  the  Truman  Administration 
lias  failed  to  meet  the  threat  of  Communism  witli 
sufficient  legal  action. 


i 


United  States  of  America  575 

' '  One  expert  for  the  House  Un-American  Activities 
Committee  concedes  *  *  *" 

Mr.  Carter:  I  think  right  in  there,  your  Honor, 
is  the  statement  that  Mr.  McTernan  is  referring  to. 

The  Court :  ' '  He  explained  the  trick  is  to  subpoena 
the  Communist,  ask  him  questions  he  can't  ans\Yer 
and  then  cite  him  for  contempt  when  he  refuses." 
That  is  not  attributed  to  anybody.  It  certainly  is  not 
attributed  to  the  Attorney  General.  And  there  has 
been  ample  time  from  December,  whatever  date  it 
was,  the  middle  of  December,  until  now,  February 
23rd,  to  have  taken  a  subpoena  or  secured  an  affidavit 
or  taken  the  testimony  of  Mr.  Smith  by  deposition. 

It  also  states:  '^Gus  Hall,  Ohio  Communist  chair- 
man, says  the  five  Red  officials  subpoenaed  for  ap- 
pearance before  the  Cleveland  grand  jury  today  will 
go  to  jail  before  they  turn  over  the  party  membership 
lists.  Hall  was  the  only  Ohio  Communist  leader  who 
didn't  receive  a  summons." 

I  want  the  record  to  show  that  if  he  is  related  to 
me  I  am  unaware  of  it. 

Mr.  McTernan:  Your  Honor,  the  first  five  para- 
graphs are  obviously  information  attributed  to  repre- 
sentatives of  the  Department  of  Justice. 

The  Court:  But  that  is  not  evidence.  That  is  the 
rankest  kind  of  hearsay. 

^Ir.  McTernan:  Your  Honor  has  already  rt'Jected 
this  exhibit. 

The  Court:    No,  I  have  admitted  it  in  evidence. 

Mr.  McTernan:  The  matter  was  rejected  along 
with  everything  else  I  offered  on  Decem])er  15th  on 
a  luunber  of  .grounds,  the  main  .gi'ound  of  whicli  was 
inunateriality. 
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The  Court :    It  is  marked  here  in  evidence. 

Mr.  McTernan:  If  it  was,  it  was  an  error  of  the 
Clerk. 

Mr.  Carter :  Provision  w^as  made  that  it  might  be 
filed. 

The  Court:    Yes,  I  think  that  is  right. 

Mr.  McTernan:    In  the  rejected  file. 

Mr.  Carter:  What  I  am  objecting  to  in  the  record 
involving  Kasinowitz,  Steinberg  and  Dobbs  was  Mr. 
McTernan 's  statement  that  the  Department  of  Jus- 
tice made  that  comment. 

The  Court:    He  said  that  he  had  proof. 

Mr.  Carter:     That  is  right. 

The  Court :  Now  as  far  as  that  is  concerned,  it  is 
only  an  offer  of  proof. 

I  will  ask  Mr.  McTernan  now  if  the  proof  that  you 
refer  to,  and  as  I  recall  your  statement  you  have  it 
from  a  Denver  newspaper,  if  the  so-called  proof  you 
referred  to  is  this  Exhibit  K  for  identification. 

Mr.  McTernan:  Since  so  many  statements  have 
been  attributed  to  me  here  this  morning,  may  I  have 
a  chance  to  read  the  transcript  and  see  what  it  was 
I  said? 

The  Court:    Surely. 

Mr.  McTernan :  I  said  at  page  191  of  the  transcript 
that  I  had  only  one  other  item  of  evidence  to  offer 
and  I  hadn't  brought  it  with  me  through  oversight 
and  I  would  file  it  as  a  clipping  from  a  newspai3er 
and  I  wanted  an  opportunity  to — 

Mr.  Carter:  Wait  a  minute.  A  ''clipping  concern- 
ing a  release  put  out  by  the  Department  of  Justice. 

Mr.  McTernan:    Yes. 

Mr.  Carter :  A  release  put  out  by  the  Department 
of  Justice. 
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Mr.  McTernan:  ''It  is  a  copy  of  one  additional 
newspaper  clipping  concerning  a  release  put  out  by 
the  Department  of  Justice  with  reference  to  grand 
jury  inquiries  against  Communism,  and  I  would  like 
the  opportunity  to  make  an  offer  of  that  at  whatever 
time  l^est  suits  the  convenience  of  the  court." 

Then  on  Mr.  Carter's  suggestion  I  described  it 
from  memory.  He  offered  an  objection  at  page  193 
and  the  objection  was  sustained. 

I  was  then  given  permission  to  supply  a  copy  of 
the  clipping,  to  go  into  the  rejected  exhibit  file. 

The  Court:  It  will  be  marked  for  identification. 
The  Clerk  will  correct  that  now.  It  is  not  in  evidence. 

It  was  only  marked  for  identification. 

*  *  *  * 

Mr.  McTernan:  I  offer,  your  Honor,  the  record 
of  the—  [93] 

The  Court:  I  think  the  whole  record  can  go  in. 
If  Mr.  McTernan  made  that  statement  and  he  wants 
it  in  the  record,  and  this  is  all  he  has  to  Imck  it  up 
with,  that  is  that. 

Mr.  Carter:  I  am  satisfied.  I  raised  that  point 
and  I  am  satisfied.  No  objection  to  the  record  going 
in. 

The  Court:  So  that  all  of  the  record  in  the  pro- 
ceedings in  the  criminal  contempt  matter.  Ignited 
States  V.  Kasinowitz,  Steinberg  and  Dobbs,  20403, 
20404  and  20405,  will  be  deemed  as  part  of  the  reeoi'd 
In  defense  offered  in  connection  with  the  objections 
to  the  witnesses  to  answer  these  questions. 

Mr.  McTernan :    Thank  you. 

Now,  your  Honor,  in  connection  with  our  claim  of 
privilege  against  self-incrimination — 
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The  Court:  Do  you  have  any  other  evidence  to 
offer? 

Mr.  McTernan:  I  have  certain  matters  which  I 
want  to  call  to  your  Honor's  attention.  I  think  they 
are  all  official  records  but  I  want  to  list  them  here. 

The  Court :    Very  well. 

Mr.  McTernan:  In  connection  with  our  claim  of 
the  privilege  against  self-incrimination  to  questions 
the  effect  of  which  would  tie  these  witnesses  in  with 
the  Communist  Part  or  with  officers  of  the  Commun- 
ist Party,  and  on  this  we  make  the  claim  of  course 
Avith  reference  to  the  questions,  "Do  you  know,"  or 
"Can  you  tell  us  the  table  of  organiaztion  [94]  of  the 
Los  Angeles  County  Commimist  Party,"  "Do  you 
know  who  in  the  Los  Angeles  County  Communist 
Party  setup  has  knowledge  of  or  had  charge  of  mem- 
bership rolls ' ' — all  the  questions  relating  to  Dorothy 
Healy  and  the  questions  relating — 

The  Court:  You  have  the  table  there  that  Mr. 
Carter  j^repared,  have  you? 

Mr.  McTernan:  I  have  the  table,  your  Honor. 
I  cannot  accept  the  table  as  the  correct  reflection  of 
the  questions  put  in  all  instances  because  they  are 
not. 

The  Court:  Let  us  take  question  No.  1,  "Do  you 
know  the  official  organization  (I  think  the  question 
was  asked  occasionally  the  table  of  organization  or 
the  organizational  setup)  of  the  Communist  Party  in 
Los  Angeles  County  .^"  I  have  already  ruled  in  con- 
nection with  all  of  the  other  witnesses  in  connection 
with  that  question,  as  well  as  question  No.  3,  ques- 
tion No.  4,  question  No.  5,  question  No.  6,  question 
No.  7,  question  No.  8,  question  No.  13,  question  No. 
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14 — those  questions  have  been  asked  heretofore  of 
other  witnesses,  and  unless  there  is  some  different 
defense  offerd  by  these  witnesses  than  that  which  was 
heretofore  offered  by  the  previous  witnesses,  it  would 
seem  to  me  that  my  ruling  would  have  to  stand. 

Mr.  McTernan:  I  have  been  trying  to  state  some 
additional  material  for  your  Honor  to  consider  in 
connection  with  that  claim,  and  I  was  trying  to  tie 
it  in  to  those  questions,  [95]  as  well  as  the  question  on 
Mr.  Carter's  chart  numbered  12,  "You  have  publicly 
stated,  on  innumerable  occasions  in  this  county,  have 
you  not,  that  you  were  a  member  of  the  Communist 
Party?" 

I  Avanted  to  call  the  court's  attention  to  the  state- 
ments by  Mr.  Carter  which  appear  at  pages  10,  32 
and  34  of  the  court  transcript  of  February  11,  1949, 
in  this  proceeding  in  which  his  purpose  before  the 
grand  jury  is  stated,  and  particularly  at  page  34 
where  he,  for  the  first  time  in  these  proceedings,  so 
far  as  I  recall  at  this  time,  admits  that  what  he  is 
trying  to  get  before  the  grand  jury  is  this  proof  of 
membership  of  certain  people  in  the  Communist 
Party  and  he  wants  the  Communist  membership 
records  for  that  purpose. 

So  that  it  is  manifest,  we  submit,  in  view  of  Mr. 
Carter's  statements,  that  his  pui'pose  is  to  tie  these 
witnesses  in  with  the  Communist  Party  in  order  to 
find  out  who  the  officers  are  and  who  the  mem})ers 
are  and  that  such  a  tie-in  sul)jects  these  witnesses  to 
a  reasonable  risk  of  prosecution  under  the  vSmith 
Act  in  a  manner  similar  to  that  ])rosecuti()n  now 
going  on  in  New  York  City,  in  which  i)eople  are  being 
prosecuted    because    they    formed    the    Communist 
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Party  and  iDecause  they  belong  to  it,  and  for  no  other 
reason. 

We  ask  the  court — perhaps  Mr.  Carter  will  stipu- 
late to  this — that  there  is  now  on  trial  in  New  York 
— I  will  [96]  reframe  it  this  way — that  eleven  of 
the  twelve  defendants  in  the  indictments  which  are 
already  in  this  record  now  by  virtue  of  the  court's 
ruling  this  morning  are  now  on  trial  in  New  York 
on  those  indictments. 

Mr.  Carter:  I  don't  understand  that  the  trial  has 
started.  I  understand  there  are  still  preliminary 
skirmishes  after  five  weeks. 

Mr.  McTernan :  I  understand  that  that  is  part  of 
the  trial. 

The  Court :    Eleven  what  ? 

Mr.  McTernan:  Eleven  of  the  defendants.  There 
was  a  severance  as  to  the  defendant  Foster,  your 
Honor,  because  of  his  health.  The  remaining  eleven 
defendants  are  now  standing  trial  in  New  York  on 
the  indictments  which  are  in  evidence  here. 

Do  you  stipulate  to  that,  Mr.  Carter  *? 

Mr.  Carter:  I  will  stipulate  that  the  case  was 
called  as  against  eleven  of  them  and  they  haven't 
yet  started  to  pick  the  jury.  The  case  is  pending  back 
there  on  preliminary  delajdng  tactics. 

The  Court:  How  could  that  be  material  unless 
the  Communist  Party  of  Los  Angeles  County  were 
connected  wdth  the  Communist  Party  which  these 
men  in  New  York  are  charged  Avith  organizing  and 
advocating  the  overthrow  of  the  United  States  gov- 
ernment by  force  and  violence  ?  Is  that  conceded  ? 

Mr.  McTernan:  I  cannot  believe  that  either  Mr. 
Carter  or  the  court  is  serious  in  questioning  the  lack 
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of  connection  between  the  Communist  Party  in  Los 
Angeles  County  and  the  Communist  Party  of  the 
United  States.  In  any  event  there  are  some  legisla- 
tive findings  in  the  record  here  to  the  effect  that  the 
Communist  Party  in  Los  Angeles  is  a  subdivision 
of  the  Communist  Party  of  the  United  States.  Mr. 
Carter  knows  that  to  be  the  fact,  and  I  don't  think 
this  is  any  serious  problem. 

The  Court:  AVould  you  say  it  was  a  fact  of  which 
the  court  could  take  judicial  notice? 

Mr.  McTernan :  I  don't  think  it  is  a  fact  of  which 
the  court  may  take  judicial  notice,  no.  I  don't  think 
the  court  can  take  judicial  notice  of  the  subdivisions 
of  the  Democratic  or  Republican  parties  either.  If 
the  court  could  I  think  it  could  take  judicial  notice 
of  this. 

The  Court :  Do  you  concede  then,  for  the  purposes 
of  ol)jection  to  these  questions,  that  the  Communist 
Party  of  Los  Angeles  County  is  part  of  the  Commun- 
ist Party  which  is  referred  to  in  the  indictments  now 
pending  in  New  York? 

Mr.  McTernan:    Yes. 

The  Court :   You  concede  that  ? 

Mr.  McTernan:    I  certainly  do. 

The  Court:     Very  well. 

Mr.  McTernan:  Now  with  reference  to  the  ques- 
tions [98]  dealing  with  Dorothy  Healy  and  Julia 
Spector  Christensen  Houdek,  we  wish  to  call  the 
following  matters  to  your  Honor's  attention  in  sup- 
port of  an  additional  ground  of  the  claim  of  the 
privilege  against  self-incrimination. 

Mr.  Carter  has  stated  in  open  court  this  morning 
that  several  subpoenaes  have  been  issued  to  Dorothy 
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Healy.  The  court  records  in  Case  No.  8838-PH  dis- 
close that  a  bench  warrant  has  been  issued  for  the 
arrest  of  Julia  Spector  Christensen  Houdek,  and 
the  court  records  in  a  number  of  cases,  including 
three  of  those  here  today  involving  Caress  and  Blair 
and  Brodsky,  in  which  bench  warrants  were  also 
issued,  reveal  that  the  United  States  Attorney  charges 
the  existence  of  a  conspiracy  to  obstruct  justice  on 
the  part  of  persons  for  whom  subpdenaes  have  been 
issued  for  this  inquiry.  And  the  language  in  which 
this  charge  is  made,  your  Honor,  is  as  follows — and 
I  am  reading  now  from  the  application  for  a  bench 
warrant  signed  by  Mr.  Carter  and  Mr.  Goldschein 
on  November  8,  1948,  in  connection  with  Julia  Spec- 
tor  Christensen  Houdek,  and  my  information  is,  your 
Honor,  that  similar  representations,  in  fact,  identical 
representations,  were  made  in  connection  with  all 
cases,  in  that  application  for  bench  warrants  in  con- 
nection with  this  grand  jury  inquiry  contained  the 
identical  language  (it  is  a  mimeographed  document 
that  is  used  in  all  fo  them) : 

"Said  motion  is  based  upon  the  further  ground 
[99]  that  said  witness  is  deliberately  avoiding  service 
of  subpoena,  and  is  deliberately  impeding  the  ad- 
ministration of  justice  and  the  functioning  of  the 
grand  jury  of  this  district;  on  the  further  ground 
that  various  witnesses  for  whom  subpoenaes  have 
been  issued  for  apj^earance  before  said  grand  jury 
have  been  following  a  common  course  of  conduct  in 
avoiding  service  and  impeding  the  functioning  of 
said  grand  jury." 

We  call  your  Honor's  attention  to  Mr.  Carter's 
statement  at  page  35,  in  comiection  with  one  of  the 
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questions  concerning  Dorothy  Healy,  beginning  with 
the  words: 

"  'Q.  We  have  had  a  subpoena  out  for  Dorothy 
Healy.  Do  yon  know  where  she  can  be  located  or  can 
be  found?' " 

This  is  a  question  which  is  put  to  the  witness 
Blair. 

Now  it  is  our  understanding  that  under  old  18 
USCA  Sections  241  and  242  and  new  18  USC  Section 
1501  and  1503,  the  deliberate  evasion  of  the  court 
process  is  a  crime,  that  joint  or  common  knowledge 
undertaken  pursuant  to  a  common  plan  would  con- 
stitute a  conspiracy  to  that  end,  and  that  would  be 
a  crime.  We  therefore  point  out  to  your  Honor  that 
any  questions  in  connection  with  these  witnesses 
that  they  are  called  upon  to  answer  which  tie  them 
in  to  Dorothy  Healy  or  this  Mrs.  Houdek  are  ques- 
tions, answers  to  which  might  [100]  incriminate  the 
witnesses  under  those  sections,  and  that  the  United 
States  Attorney  has  reached  this  conclusion  on  the 
basis  of  whatever  information  he  may  have.  Cer- 
tainly there  is  a  very  reasonably  warm  pui'suit  and 
fresh  scent  with  reference  to  anybody  who  can  be 
identified  or  tied  in  with  those  two  people. 

In  this  connection  we  call  the  court's  attention 
particularly  to  the  case  of  United  States  v.  Cusson, 
reported  in  132  F.  (2d)  413. 

The  Court:  That  is  the  one  you  have  heretofore 
cited? 

Mr.   McTernan:     Which   I  have  called  to  your 

Honor's  attention  a  number  of  times  before,  but  it 

I  is  specifically  relevant  and  material  on  this  particular 

])oint  ])ecause  it  involved  a  similar  situation,  and 
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there  the  showing  was  even  much  w^eaker  than  it  is 
here  because  there  was  no  showing  that  this  Cusson 
woman,  who  was  afraid  she  might  be  incriminated 
under  this  same  provision  of  the  law,  there  was  no 
showing  that  she  had  actually  been  subpoenaed.  But 
still  there  was  a  possibility  of  a  conspiracy  to  ob- 
struct justice  by  evading  process. 

There  are  also  questions,  if  your  Honor  please, 
with  reference  to  Elizabeth  Glenn  in  the  govern- 
ment's motion.  With  reference  to  Elizabeth  Glenn, 
I  take  it  that  you  will  stipulate,  as  you  did  before, 
Mr.  Carter,  that  you  will  not  object  to  the  lack  of 
foundation  and  the  failure  to  call  the  [101]  Honor- 
able Jack  B.  Tenney,  Senator  of  the  State  Legisla- 
ture, to  identify  the  Third  Report  of  the  Un-Ameri- 
can Activities  in  California,  dated  1947? 

Mr.  Carter :    Third  or  fourth  ? 

Mr.  McTernan:    Third. 

(Exhibiting  document  to  counsel.) 

Mr.  Carter:  I  will  stipulate  that  the  document 
you  have  handed  me  is  a  report  made  by  Mr.  Tenney, 
reserving  my  rights  to  object  to  the  materiality  of 
this  material. 

Mr.  McTernan :    Yes. 

We  offer  the  following  excerpt  from  the  report  to 
which  I  have  just  referred,  concerning  which  counsel 
has  stipulated,  appearing  at  pages  34  and  35. 

The  subheading  is : ' '  The  Communist  Party  in  Los 
Angeles  County." 

'^The  committee  had  endeavored  for  several  years 
to  subpoena  Elizabeth  Leech  Glenn,  an  allegedly  im- 
portant Communist  Party  functionary  in  Los  An- 
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geles  County.  The  committee  had  known  for  some 
time  that  Mrs.  Glenn  was  entrusted  with  the  financial 
affairs  of  the  party  in  Los  Angeles  County.  After 
considerable  difficulty  a  process  server  for  the  com- 
mittee was  successful  in  serving  Mrs.  Glenn  while 
she  was  engaged  in  conversation  with  the  operator 
of  the  Lincoln  Book  Store  in  Hollywood.  [102]  The 
Lincoln  Book  Store,  incidentally,  is  the  Hollywood 
center  for  the  dissemination  of  Communist  Party 
literature. 

"Mrs.  Glenn  duly  appeared  before  the  committee 
at  its  Los  Angeles  public  hearing  in  October,  1946. 
She  testified  that  she  was  in  full  charge  of  the  finan- 
cial affairs  of  the  Communist  Party  of  Los  Angeles 
County.  She  stated  that  she  had  been  affiliated  with 
the  Northwest  Section  of  the  Communist  Party  for 
several  years  and  that,  in  addition,  she  was  a  member 
of  the  Elizabeth  Gurley  Flynn  Club,  the  Hollywood 
section  of  the  Communist  Party.  The  Northwest 
Section  was  described  as  comprising  the  area  in- 
cluding and  surrounding  Hollj^wood. 

"She  testified  that  she  received  monthly  dues  from 
all  of  the  Communists  in  her  jurisdiction  and  that 
these  dues  constituted  a  considerable  portion  of  the 
party's  revenue.  She  stated  that  the  party  was  largely 
financed  through  collections  and  donations  made  at 
forums,  lectures,  social  affairs,  etc.  It  was  her  duty 
to  forward  50  per  cent  of  the  mem])ershi})  dues  to  the 
national  office  of  the  Communist  Party  in  New  York. 
The  state  office  of  the  party  in  San  Francisco  r(^- 
ceived  15  per  cent  and  the  county  organization  re- 
tained 15  per  cent  while  the  [103]  sections  of  the 
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party  within  her  jurisdiction  retained  10  per  cent, 
and  10  per  cent  went  to  the  clubs." 

The   Court:     You  are  offering — 

Mr.  McTernan:     That  excerpt,  your  Honor. 

Mr.  Carter :  I  assume,  and  if  I  may  inquire,  that 
counsel  vouches  for  the  evidence  he  offers  before  this 
court.  In  offering  this  before  the  court  I  assume  he 
vouches  for  the  facts  as  contained  in  that  report. 

Mr.  McTernan:  I  have  repeatedly  stated  to  the 
court  that  I  do  not  vouch  for  the  report  from  which 
I  have  read,  nor  for  the  methods  which  were  used  in 
compiling  the  information.  I  think  that  the  fact  that 
such  a  report  can  be  made  in  the  United  States  is 
a  sad  reflection  upon  the  state  of  our  constitutional 
guarantees,  and  it  shows  that  this  kind  of  a  thing 
conducted  before  committees  of  this  kind,  as  well  as 
grand  juries,  it  shows  the  peril  in  which  people  are 
when  they  espouse  an  unpopular  political  belief  or 
can  be  tied  in  with  people  who  espouse  unpopular 
political  beliefs. 

Furthermore,  I  am  confident,  if  the  court  please, 
that  Mr.  Carter  and  his  FBI  agents  and  the  grand 
jury,  which  he  is  manipulating  to  this  imconstitu- 
tional  end,  is  in  a  far  better  position  to  vouch  for 
the  accuracy  of  such  information  than  I  am. 

Mr.  Carter :  May  the  court  strike  the  words  from 
Mr.  [104]  McTernan 's  statement,  "the  grand  jury 
which  Mr.  Carter  is  manipulating  to  the  unconstitu- 
tional ends." 

The  Court :    I  cannot  strike  it.  He  has  made  it. 

Mr.  Carter :  Let's  get  down  to  a  realm  of  advocacy 
and  not  make  statements  like  that. 

The  Court:    Yes,  it  is  going  a  little  beyond  it.  It 
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is  using  it  as  a  sounding  board  for  making  conversa- 
tion which  is  being  reported  and  repeated.  I  am 
conscious  of  that. 

Mr.  McTernan:  That  is  what  is  being  done  by 
the  grand  jury  and  by  jNIr.  Carter,  as  I  have  repeat- 
edly stated  to  the  court. 

Mr.  Carter :  Since  Mr.  McTernan  can 't  vouch  for 
this  statement  I  of  course  can't  stipulate,  and  I 
object  to  its  admissibility  on  the  ground  that  it  is 
hearsay.  It  is  an  ex  parte  report.  Mr.  McTernan 
has  no  doubt  better  evidence  available  than  what  he 
has  offered.  I  object  on  the  ground  it  is  incompetent, 
irrelevant  and  immaterial. 

The  Court:  I  do  not  quite  get  the  basis  of  your 
offer,  Mr.  McTernan.  What  are  you  offering  it  for? 
As  a  matter  of  common  knowledge  or  as  a  matter 
of  which  the  court  can  take  judicial  notice,  it  being 
a  public  document,  or  the  fact  that  the  report  was 
made  by  Mr.  Tenney  or  the  fact  that  it  was  made  on 
that  date  or  what  ?  What  is  the  basis  of  your  offer  ? 

Mr.  McTernan:  I  am  offering  this,  your  Honor, 
to  show  that  there  is  at  least  sufficient  factual  in- 
formation available  [105]  to  an  official  body,  namely, 
the  California  Legislative  Committee  on  Un-Ameri- 
can Activities,  to  justify  it  in  reaching  the  conclu- 
sions which  have  been  stated,  and  thereby  to  in- 
dicate the  peril  to  which  people  who  could  be  tied  in 
to  Elizabeth  Glenn  would  run  by  way  of  possible 
indictment  by  the  Department  of  Justice  and  grand 
juries  to  whom  the  Department  of  Justice  presents 
such  matters  under  the  Smith  Act. 

The  Court:  If  I  understand  you  correctly,  your 
statement  concerning  this  report  is  that  you  vouch 
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for  nothing  in  it,  nor  the  means  by  which  the  in- 
formation therein  secured  was  obtained?  You  not 
only  do  not  vouch  for  it  but  you  condemn  it,  is  that 
right,  as  useless,  as  worthless,  and  as  unconstitu- 
tional? Is  that  correct? 

Mr.  McTernan :  I  condemn  the  report,  your  Honor, 
as  the  exercise  of  illegal  and  unconstitutional  powers 
by  a  governmental  authority. 

The  Court :  Then  do  you  vouch  for  the  accuracy 
of  this  statement? 

Mr.  McTernan:  I  do  not  vouch  for  the  factual 
statements  because  I  don't  know  of  my  own  knowl- 
edge. 

The  Court:    Do  you  vouch  for  them? 

Mr.  McTernan:    I  cannot  vouch  for  them. 

The  Court:    You  cannot  vouch  for  them? 

Mr.  McTernan:  For  the  reasons  I  have  already 
stated.  [106] 

The  Court:  Then  you  are  offering  as  evidence 
here  something  which  you  condemn? 

Mr.  McTernan:  I  would  not  vouch  for  this  any 
more  than  I  might  vouch  for  a  jury's  verdict  in  a 
case  in  which  I  lost.  I  could  agree  with  the  jury 
and  not  agree  with  their  conclusions  to  be  reached 
from  the  facts,  but  the  fact  that  they  did  reach  a 
certain  judgment — 

The  Court :  Then  it  amounts  to  nothing  more  nor 
less  than  that  somebody  said  someplace — the  fact 
that  it  happened  to  be  Mr.  Tenney,  the  fact  that  it 
happened  to  be  put  in  a  publication  is  immaterial — 
but  that  somebody  said  someplace  that  Mrs.  Glemi 
was  the  treasurer  of  the  Northwest  Section  of  the 
Los  Angeles  County  Communist  Party,  and  that  she 
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forwarded  50  per  cent  to  New  York  and  kept  so- 
and-so  ? 

Mr.  McTernan:  I  think  it  shows  that  not  only 
this  official  committee  took  evidence  from  which  it 
reached  these  conclusions,  but  it  also  shows  part  of 
this  picture  of  official  interference  and  intimidation. 

The  Court:    You  mean  there  is  some  connection? 

Mr.  McTernan:  Between  the  Communist  Party 
and  the  attempt  to  build  up  this  illusion  of  illegality 
about  the  Communist  Party,  which  lays  the  basis 
for  this  claim  of  privilege;  that  people  now  run  a 
substantial  risk  of  being  declared  criminals  who 
have  been  identified  with  the  Communist  Party. 

The  Court:  In  other  words,  if  they  disclose  to 
the  Federal  grand  jury  they  run  the  risk  of  being 
claimed  to  be  a  criminal  by  Mr.  Tenney? 

Mr.  McTernan:    No,  your  Honor. 

The  Court:    Let  us  stick  to  the  proposition. 

Mr.  McTernan :  I  think  your  Honor  has  misstated 
what  I  am  trying  to  say. 

The  Court:  I  am  trying  to  understand  the  basis 
of  your  offer.  This  is  the  way  it  looks  to  me  now — 
I  may  have  misunderstood  you — it  looks  to  me  like 
you  are  offering  something  which  you  condemn, 
which  you  think  is  worthless,  which  you  i)robably 
think  is  untrue,  and  are  offering  it  here  as  evidence 
in  court,  but  nevertheless  the  grand  jury  and  the 
United  States  Attorney  and  I  must  take  it  as  true. 
That  is  the  way  it  looks. 

Mr.  McTernan :  Well,  your  Honor,  I  simply  sub- 
mit to  you,  with  all  due  respect,  that  you  have  com- 
pletely misstated  what  I  have  said  to  the  court  and 
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that  this  is  somehow  twisting  me  into  some  kind  of 
a  corner. 

The  Court :    I  am  merely  trying  to  state  it. 

Mr.  McTernan:  Your  Honor  is  familiar  with 
such  cases,  for  example,  as  United  States  v.  Weis- 
man — 

The  Court :    Yes,  and  also  the  Zwillman  case. 

Mr.  McTernan:  May  I  be  allowed  to  finish  my 
statement  in  order  to  explain  to  you  what  I  am  trying 
to  do  here  this  [108]  morning? 

The  Court:     Surely. 

Mr.  McTernan :  There  the  court  permitted  a  wit- 
ness to  testify  as  to  what  was  rumored  in  the  com- 
munity about  him  in  order  to  show  his  peril.  He  was 
permitted  to  show  what  was  said  in  a  newspaper  in 
order  to  show  the  peril  to  him. 

Now,  what  I  am  trying  to  do  is  to  show  to  you 
what  the  legislative  committee  of  the  State  of  Cali- 
fornia has  done  and  said  about  these  people  who 
were  involved  in  this  thing  in  order  to  show  you 
that  there  is  some  possibility  of  peril.  I  am  not  re- 
quired, and  these  witnesses  are  not  required,  to  prove 
to  you  in  the  form  of  normally  admissible  evidence 
in  a  court  of  law  that  the  facts  actually  are  that 
they  are  members  of  the  Communist  Party  or  that 
they  are  actually  are  such  kinds  of  persons  that  an 
indictment  could  be  had  against  them.  If  they  were 
required  to  do  that  the  privilege  would  be  meaning- 
less because  in  order  to  save  themselves  they  would 
have  to  condemn  themselves. 

AVhat  we  are  trying  to  show  here  is  the  danger,  the 
gravity  of  the  danger.  We  are  showing  to  you  that 
a  legislative  committee  of  the  State  of  California 
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has  taken  facts,  has  made  findings  and  has  reported 
on  tlieni.  These  are  simply  in  order  to  show  the  na- 
ture of  the  risk. 

Whether  these  facts  are  true  doesn't  make  any 
difference,  l)ecause  if  they  were  forced,  as  I  said 
before,  to  [109]  prove  the  truth  of  these  facts  they 
would  have  to  prove  the  very  thing  that  they  are 
claiming  they  shouldn't  be  required  to  disclose. 

So  all  we  are  trying  to  do  is  to  show  you  that  there 
are  apparent  facts  in  existence — 

The  Court:    Or  rumors'? 

Mr.  McTernan:    — which,  if  true — 

The  Court:     Or  rumors  of  facts? 

Mr.  McTernan :  I  think  you  would  be  justified  in 
treating  this  report  as  more  than  a  rumor.  I  think 
that  Mr.  Carter  and  his  FBI  men  treat  them  as  more 
than  rumors.  They  apparently  are  willing  to  use  this 
kind  of  stuff  in  order  to  call  grand  juries  together 
and  have  their  lives  prolonged,  and  so  forth  and  so 
on,  in  order  to  harass  these  people. 

Now,  all  we  need  to  show  to  you  is  that  these  facts 
are  talked  about  and  are  reported  and  therefore 
there  may  be  a  reasonable  risk,  and  if  there  may  be 
a  reasonable  risk,  you  have  to  deny  the  motion. 

The  Court:  That  is  the  sole  basis  upon  which  you 
offer  it  then  ? 

Mr.  ^IcTernan :    That  is  correct. 

The  Court:  Why  did  you  not  say  so  in  the  fii*st 
place  ? 

Mr.  McTernan:  I  tried  to  say  it  four  times  and 
your  Honor  tried  to  repeat  it  four  times  and  said 
it  differently  from  what  I  stated  because  I  under- 
stood your  Honor  was  [110]  saying  and  therefore^ 
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it  was  necessary  to  say  it  over  and  over  again.  I  hope 
that  now  we  can  reach  agreement  at  least  as  to  what 
I  said. 

The  Court :    The  record  will  show  what  you  said. 

Mr.  McTernan :    I  repeat  my  offer. 

The  Court:    It  mil  be  admitted. 

Mr.  McTernan:  For  the  same  purpose,  your 
Honor,  we  offer  an  excerpt  from  page  23  of  the  same 
report,  under  the  subheading:  ''Dorothy  Healy  on 
'Browderism.'  " 

''The  committee  subpoenaed  Dorothy  Healy  (for- 
merly Dorothy  Ray)  at  its  Los  Angeles  hearing, 
January  2,  1946.  Since  Mrs.  Healy  was,  at  the  time 
of  the  hearing,  secretary  of  the  Communist  Party 
of  Los  Angeles  County,  and  had  been  a  delegate  to 
the  National  Convention  of  the  Communist  Party  of 
the  United  States  in  New  York  at  which  the  Browder 
changes  were  adopted,  her  testimony  is  most  illumin- 
ating:" 

That  is  the  end  of  the  excerpt. 

The  Court:     Admitted. 

Mr.  McTernan:  For  the  same  purpose,  your 
Honor,  we  offer  an  excerpt  from  page  222  of  the 
1948  report  of  the  same  committee — 

The  Court:    What  was  the  other  report? 

Mr.  McTernan:  1947.  The  title  is  "Third  Re- 
port, Un-American  [111]  Activities  in  California, 
1947."  It  was  from  that  report  that  I  read  the  two 
excerpts  which  are  now  in  the  record. 

The  next  report  is  entitled,  "Fourth  Report,  Un- 
American  Activities  in  California,  1948,"  with  a 
subheading,  "Communist  Front  Organizations." 

Mr.  Carter:     I  have  not  objected  to  the  admis- 
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sion  of  tlie  first  extract  and  I  didn't  ^et  my  ob- 
jection in  to  the  admission  of  the  extract  on  Doro- 
Ihy  Healy.  I  wonld  like  the  record  to  show  that 
we  have  the  same  objection  to  the  admissibility  of 
the  extract  just  read  concernin^^  Dorothy  Healy 
that  we  had  to  the  first  extract. 

The  Court:  The  objection  is  overruled.  It  is 
offered  in  evidence  as  a  riunor  or  a  statement  or 
whatever  it  is. 

Mr.  McTernan:  As  your  Honor  has  already 
pointed  out,  the  record  will  show  what  I  claim  it  to 
be  so  I  don't  feel  it  is  necessary  to  comment  on 
your  Honor's  use  of  the  word  ''rumor,"  by  way 
of  disengaging  myself  from  the  agreement  with 
your  Honor's  description. 

We  offer  now,  your  Honor,  as  I  said  from  the 
1948  report,  an  excerpt  beginning  at  page  222  and 
extending  over  to  page  223  as  follows: 

"Frank  Spector  was  subpoenaed  and  appeared 
before  thp  committee  in  Los  Angeles  on  Wednes- 
day, February  18,  1948.  He  stated  that  he  was 
born  in  [112]  Russia  and  that  he  is  an  alien.  He 
lias  lived  in  California  since  1920,  off  and  on.  He 
was  in  the  East  for  some  time  and  returned  to 
Southern  California  in  1942.  Spector  would  not  ad- 
mit acquaintance  with  Y.  A.  K.  Tashjian,  alias 
Parker,  former  control  commissioner  of  the  Com- 
munist Party  for  Southern  California.  Likewise 
he  refused  to  answer  questions  concerning  his  of- 
ficial position  in  the  Communist  Party.  (It  is 
known  that  he  is  the  present  control  commissioner 
for  the  party.   This  position  is  a  most  powerful  one 
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within  the  Communist  Party  organizational  struc- 
ture as  it  deals  with  disciplinary  measures " 

The  Court:  Who  is  ''he/'  Tashjian  or  Spec- 
tor? 

Mr.  McTernan:  That  is  Spector.  I  gather  from 
the  context  that  the  "he"  refers  to  Spector. 

The  sentence  says:  ''Spector  would  not  admit  ac- 
quaintance with  V.  A.  K.  Tashjian,  alias  Parker, 
former  control  commissioner  of  the  Communist 
Party  for  Southern  California.  Likewise  he  re- 
fused to  answer  questions  concerning  his  official 
position  in  the  Communist  Party."  And  then  it 
goes  on  with  "he,"  so  I  think  it  refers  to  Spector. 

Beginning  with  the  parentheses: 

"(It  is  known  that  he  is  the  present  control 
commissioner  for  the  party.  This  position  is  a  [113] 
most  powerful  one  within  the  Communist  Party 
organizational  structure  as  it  deals  with  disci- 
plinary measures  for  recalcitrant  party  members.) 
Spector,  however,  defiantly  admitted  that  he  was  a 
member  of  the  Conmiunist  Party." 

Mr.  Carter:  I  take  it  that  the  same  record  as 
to  your  vouching  for  this  statement  will  be  the  same 
as  to  the  previous  excerpt  that  you  read? 

Mr.  McTernan:  I  make  the  same  statement  with 
reference  to  vouching  for  this  report  and  for  Mr. 
Tenney's  works  as  I  have  made  with  reference  to 
the  1947  report.  And  I  offer  this  excerpt  for  the 
same  purpose  that  I  stated  to  the  court  I  offered 
the  excerpt  from  the  1947  report. 

Mr.   Carter:     Objected   to   on   the   ground   it   is 
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hearsay,  no  bearing  upon  the  issues  of  the  case,  in- 
competent, irrelevant  and  immaterial. 

The  Court:    It  is  hearsay  but  it  is  admitted.  [114] 

*  *  *  * 

Mr.  McTernan:  I  submit  to  the  court  that  the 
questions,  "Do  you  know  any  person  in  Los  Angeles 
County  who  advocates  the  overthrow  of  the  govern- 
mnt  of  the  United  States  by  force  and  violence," 
and  the  question,  "Do  you  know  any  oi-ganization 
Avhose  purpose  it  is  to  advocate  the  overthrow  of  the 
government  of  the  United  States  by  force  and  vio- 
lence," raise  substantially  the  same  problems  in  so 
far  as  the  privilege  against  self-incrimination  is  con- 
cerned, and  the  other  constitutional  objections  which 
we  have  heretofore  urged  with  reference  to  questions 
which  tie  the  witnesses  in  with  the  Communist  Party, 
and  we  submit  nothing  new  or  different  in  that  con- 
nection but  simply  advise  the  court  that  we  urge  the 
same  grounds,  simply  pointing  out,  as  we  see  it,  tlie 
legal  question  is  much  simpler  since  now  the  govern- 
ment is  using  the  language  of  the  criminal  statute 
and  an  answer  to  these  questions  might  very  well  tie 
these  witnesses  in  with  an  organization  or  a  person 
who  is  engaged  in  an  unlawful  activity  in  the  lan- 
guage used  by  the  statute  itself. 

The  Court :  If  these  persons  have  a  right  to  refuse 
to  answer  those  questions,  every  person  has  a  right 
then  to  refuse  to  answer  the  question  whether  or  not 
they  know  any  person  who  advocates  tlu^  overthrow 
of  the  government  by  force  and  violence. 

Mr.  McTernan:  Well,  I  am  not  prepared  to  take 
so  broad  a  position  at  this  point.  Any  witness  whose 
answer  might  tend  to  tie  him  in  with  such  a  group 
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would  have  the  same  right  to  refuse  to  answer  that 
question  as  a  witness  before  the  New  York  grand 
jury  had  the  right  to  refuse  to  answer  a  question 
as  to  his  business  associates,  or  that  this  witness 
Cusson  had  to  refuse  to  answer  questions  concerning 
a  meeting. 

The  Court :  Then  the  basis  of  this  is  possibly  these 
people  do  know  somebody  who  might  advocate  the 
overthrow  of  the  government  by  force  and  violence, 
so  in  that  case  the  statute  would  be  meaningless  and 
the  government  of  the  United  States,  which  is  created 
by  a  Constitution,  sowed  its  own  seeds  for  its  com- 
plete destruction  by  tying  the  hands  of  anybody  who 
inquired  into  whether  or  not  anybody  wanted  to  over- 
throw it. 

Mr.  McTernan :  The  hands  of  the  government  are 
tied  under  the  Fifth  Amendment  as  to  any  witness 
regardless  of  his  political  beliefs  where  the  govern- 
ment desires  to  get  an  answer  on  which  a  prosecution 
may  be  based. 

The  Court:    Is  that  a  political  belief? 

Mr.  McTernan:    Sir? 

The  Court :  Is  that  a  political  belief,  to  overthrow 
the  government  by  force  and  ^dolence? 

Mr.  McTernan :  I  am  not  here  to  argue  that  ques- 
tion, your  Honor,  because  that  is  not  what  is  in- 
volved. 

The  Court:  You  just  stated  it  was  a  political  be- 
lief and  my  question  is — 

Mr.  McTernan :  I  did  not  so  state  it  was  a  po- 
litical belief,  and  I  don't  think  that  that  question  is 
involved  here,  and  I  don't  think  that  the  argument 
of  it  is  necessary  for  the  determination  of  this  case. 
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The  Court:    I  see. 

*  *  *  * 

Mr.  McTernan :  Now  we  have  never  stated  in  this 
courtroom  that  the  Communist  Party  advocates  the 
overthrow  of  the  government  Iw  force  and  violence, 
but  we  have  stated,  that  we  have  tried  to  prove  and 
we  have  been  prevented  from  proving  by  the  rulings 
of  this  court,  that  it  is  the  official  position  of  the 
United  States  government  that  the  Communist  Party 
so  advocates  and  therefore  that  a  witnes  is  privi- 
leged— 

The  Court :  Just  a  moment,  counsel.  You  say  you 
have  tried  to  prove  and  you  have  been  prevented 
from  proving.  You  have  made  certain  oif ers  of  proof 
which  I  held  were  immaterial.  You  have  made  cer- 
tain other  offers  of  proof  which  I  held  were  hearsay. 
You  have  been  given  an  opportunity  in  these  pro- 
ceedings of  going  on  for  some  time,  and  since  the 
beginning  of  these  proceedings  you  have  stated  that 
you  were  going  to  prove  that  the  official  position  of 
the  government  of  the  United  States  was  that  as 

you  are  trying  to  say  now. 

*  *  *  * 

Mr.  McTernan :  The  same  reasoning  applies  to  the 
question  which  was  put  to  the  witness  Spector,  ''You 
have  publicly  stated,"  etc.,  "that  you  were  a  member 
of  the  Communist  Party."  This  is  asking  the  wit- 
ness to  admit  membership  in  the  Communist  Part}'. 
And  there  all  of  the  reasoning  which  has  been  urged 
to  your  Honor,  not  only  this  morning  but  at  the 
othci-  numerous  times  in  the  course  of  these  pro- 
ceedings, also  applies. 

The  Court:  T  will  say  right  now,  as  to  that 
question  I  think  it  is  immaterial  to  the  inquiry, 
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whether  or  not  Frank  Spector  stated  on  innumer- 
able occasions  that  he  was  a  member  of  the  Com- 
munist Party. 

Mr.  McTernan:     May  I  be  excused  just  a  mo- 
ment? 
*  *  *  * 

Mr.  McTernan:  Your  Honor,  we  have  now  sub- 
mitted to  the  court  all  of  the  matters  which  we  care 
to  offer  by  way  of  opposition  to  the  government's 
motion.  In  view  of  the  fact  that  the  law  has  been 
argued  at  length  and  the  contentions  which  we  make 
are  fully  familiar  to  your  Honor,  I  think  it  unneces- 
sary to  offer  argument. 

You  have  in  addition  to  everything  else  which  has 
been  offered  to  you  a  copy  of  our  brief  on  appeal  to 
the  Court  of  Appeals  of  the  Ninth  Circuit  ? 

The  Court:    Yes. 

Mr.  McTernan:  Which  summarizes  our  position 
on  all  the  points  about  as  well  as  we  could  do  it. 
Therefore,  in  the  interests  of  time,  unless  the  court 
desires  clarification  on  certain  of  the  items  of  evi- 
dence or  certain  of  the  legal  points  which  we  have 
urged,  we  will  not  offer  anything  more  at  this  time. 

The  Court:  Do  you  have  anything  further  or 
offer,  Mr.  Carter? 

Mr.  Carter:     Nothing  further. 

I  would  suggest,  however,  that  if  your  Honor 
makes  an  order  that  some  of  these  questions  be  an- 
swered, that  probably  a  written  order  would  be  pre- 
pared so  that  we  may  get  the  exact  wording  of  each 
question.  If  that  will  be  of  some  assistance,  I  mil  he 
glad  to  do  that. 

The  Cou]'t:     In  so  far  as  the  questions  which 
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were  asked  of  the  other  witnesses,  the  additional 
reasons  this  morning,  if  any  additional  reasons 
were  offered,  I  do  not  think  changes  the  complexion 
of  the  situation  or  indicates  that  [124]  the  ob- 
jection of  the  witnesses  to  answer  the  questions  on 
the  ground  it  might  incriminate  themselves  is  well 
taken. 

I  have  already  ruled  on  this  question.  No.  12,  in 
the  ta))l(^  submitted,  that  it  is  immaterial.  That  was 
asked  only  of  Frank  Spector. 

I  am  wondering  whether  or  not,  in  connection 
with  the  inquiry  that  is  made,  that  is,  to  wit,  an 
inquiry  to  determine  whether  or  not  certain  parties, 
employees  of  the  United  States  of  America,  have 
made  false  statements  or,  as  Mr.  Carter  has  stated 
(m  page  34  of  the  transcript,  ''one  of  the  issues 
involved  is  whether  or  not  they  were  members  of 
the  Communist  Party  of  Los  Angeles  County,"  in 
view  of  that  whether  question  No.  10  is  material. 
One  witness  answered  it.  The  witness  Spector  an- 
swered it. 

AVhat  is  your  position  on  that,  Mr.  Carter,  the 
materiality  of  question  No.  10  to  this  inquiry?  I 
think  No.  11  is  material,  do  you  know  any  organi- 
zation.   I  think  perhaps  No.  10  is  material. 

Go  ahead. 

Mr.  Carter:  One  thing  I  have  in  mind  is  this, 
it  just  poses  the  question  of  how  far  these  wit- 
nesses will  go  in  refusing  to  answer  questions.  As 
your  Honor  pointed  out,  if  a  witness  can  refuse 
to  answer  that  question,  based  upon  his  claim  of 
privilege  under  the  Constitution,  then  you  are  al- 
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lowing  the  Constitution  to  be  tLe  very  sword  by 
which  it  [125]  could  be  struck  down. 

The  Court:  If  it  is  immaterial  it  does  not  make 
any  difference. 

Mr.  Carter :  Yes,  that  is  true  on  that,  but  it  was 
a  general  question  as  to  any  person.  It  is  more 
than  that,  it  is  a  preliminary  question. 

The  Court:  Of  course  they  are  not  objecting  to 
that  on  the  ground  of  its  materiality. 

Mr.  Carter:  It  is  a  preliminary  question  which 
would  thereafter  be  followed  up  possibly  by  refer- 
ence to  some  particular  name. 

The  Court:  Yes,  I  think  so.  I  do  not  see  any 
reason  for  changing  the  ruling  I  have  heretofore 
made.  All  of  these  questions,  under  the  In  Re  Wil- 
lis case,  decided  by  Justice  Marshall,  are  the  same 
nature  and  type,  ''do  you  know,"  ''do  you  know," 
"do  you  know,"  "do  you  know  any  person,"  "do 
you  know  any  organization,"  "do  you  know  Doro- 
thy Healy" — the  one  question,  "Who  are  you  an 
organizer  for"  takes  it  out  of  the  "do  you  know" 
categor}^ — but  I  cannot  see  that  that  could  pos- 
sibly incriminate  anybody. 

It  is  imnecessary  for  me  to  say  any  more  than 
I  have  heretofore  said  in  connection  with  the  other 
rulings.    The  order  will  be  on  the  witnesses  to  an- 
swer the  questions.  [126] 
*  *  *  * 

The  Court:     Yes. 

Mr.  Spector,  come  over  to  the  lectern. 
You  are  now  ordered  and  directed  to  be  and  ap- 
pear  before  the  Federal  grand  jury  of  this  district 
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in  its  office  in  the  Federal  Building  on  the  sixth 
floor  on  March  3rd  at  9:30  o'clock  in  the  morning 
of  that  day  and  make  answer  to  the  following  ques- 
tions : 

"Q.  Do  you  know  the  official  organization  of 
the  Communist  Party  of  Los  Angeles  County?" 

"Q.     Do  you  know  Dorothy  Healy?" 

"Q.  Do  you  know  w^here  she  can  be  found  or 
ri27]  located?" 

"Q.  Do  you  know  her  business  or  home  ad- 
dress?" 

"Q.     Do   you   know  her   husband's   name?" 

''Q.     Do  you  know  her  husband's  occupation?" 

"Q.     Do  you  know  Dorothy  Healy's  occupation  ?" 

"Q.  Do  you  know  any  organization  in  this  com- 
munity which  has  for  its  purpose  the  overthrow  of 
the  government  by  force  and  violence?" 

Mr.  Carter:  Mr.  Spector  answered  that  ques- 
tion. 

The  Court:  Yes,  he  did.  He  subsequently  an- 
swered it. 

Mr.  Carter:     Yes. 

The  Court:  "Q.  Do  you  know  whether  or  not 
Dorothy  Healy  is  married?" 

Do  you  understand  the  order  of  the  court? 

Mr.  Spector:     Yes,  sir. 

The  Court:     Very  well.   You  may  stand  aside. 

Mr.  Caress,  you  are  ordered  and  directed  to  be 
and  appear  before  the  grand  jury  of  this  district 
in  its  office  in  the  Federal  Building  on  Thursday, 
March  3rd.  at  9:30  o'clock  in  the  morning  of  that 
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day,  and  at  that  time  and  place  to  answer  the  fol- 
lowing questions: 

''Q.  Can  you  tell  us  the  table  of  organization 
of  the  Communist  Party  of  Los  Angeles  County?" 

"Q.  Do  you  know  who  in  the  Los  Angeles  [128] 
County  Communist  Party  setup  has  knowledge  of 
or  is  in  charge  of  membership?" 

I  take  it,  Mr.  McTernan,  that  you  are  checking 
these  ? 

Mr.  McTernan:     Yes,  I  am. 

The  Court:     As  against  the  transcript? 

Mr.  McTernan:     Yes,  I  am. 

The  Court :     "  Q.    Do  you  know  Dorothy  Healy  ? ' ' 

''Q.     Do  you  know  where  she  lives?" 

''Q.  Do  you  know  where  she  can  be  found  or 
located?" 

"Q.     Do  you  know  her  husband's  name?" 

"Q.     Do  you  know  his  occupation?" 

''Q.  Do  you  know  any  person  in  this  commu- 
nity who  advocates  the  overthrow  of  the  govern- 
ment of  the  United  States  by  force  and  violence?" 

Mr.  Carter:  I  think  the  word  was  '* county," 
"anyone  in  this  county." 

The  Court:  '<*  *  *  any  person  in  this  county  who 
advocates  the  OA^erthrow  of  the  government  of  the 
United  States  by  force  and  violence?" 

"Q.  Do  you  know  any  organization  in  this 
county  which  has  as  its  purpose  the  overthrow  of 
the  government  by  force  and  violence?" 

Do  you  understand  the  order? 

Mr.  Caress:     Yes,  sir.  [129] 

The  Court:     Very  well. 
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Mr.  Brodsky:  You  are  now  ordered  and  di- 
rected to  be  and  appear  before  the  grand  jury  of* 
tliis  district  at  its  place  of  meeting  on  the  sixth 
tioor  of  this  building  on  Thursday,  March  3rd, 
at  9:30  o'clock  in  the  morning  of  that  day,  and 
then  and  there  make  answer  to  the  following  ques- 
tions: 

"Q.  Do  you  know  and  can  you  tell  us  the  tabU^ 
of  organization  of  the  Communist  Party  of  Los 
Angeles  County?" 

"Q.  Do  you  know  who,  in  the  Communist  Party 
in  I^os  Angeles  County,  is  in  charge  of  membership 
or  membership  rolls'?'^ 

"Q.     Do  you  know  Dorothy  Healy?" 

"Q.  Do  you  know  what  her  business  or  residence 
address  is,  or  where  she  can  be  located?" 

''Q.     Do  you  know  her  husband's  name?" 

Mr.  McTernan:  Did  your  Honor  skip  one,  line 
7? 

The  Court:  No,  that  is  the  same.  It  is  included 
in  the  same  question. 

Mr.  Carter:     No. 

The  Court:     Questions  4  and  5  are  the  same. 

Mr.  McTernan:     I  don't  think  so,  your  Honor. 

The  Court:  Very  well.  The  last  one  was:  "Do 
you  know  what  her  business  or  residence  address 
is.  or  where  she  can  be  located?"  All  three  of  those 
arc  in  on^'  question.  That  [130]  is  No.  4  and  No. 
I  T)  in  the  table.  The  next  question  is  No.  6. 
I  Mr.  McTernan:  At  page  14,  line  7,  there  is  a 
i  question,  "Do  you  know  what  her  business  or  occu- 
I    pation  is?" 
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Mr.  Carter:  The  questions  on  the  chart  are  out 
of  order,  Mr.  McTernan.   That  comes  later. 

Mr.  McTernan:     I  see. 

The  Court:  ^'Q.  Do  you  know  her  husband's 
namef" 

''Q.  Do  you  know  his  (her  husband's)  business 
or  occupation?" 

"Q.  Do  you  know  what  her  business  or  occupa- 
tion is?" 

"Q.  Do  you  know  any  person  in  the  County  of 
]jOs  Angeles  who  advocates  the  overthrow  of  the 
government  of  the  United  States  by  force  and  vio- 
lence?" 

''Q.  Do  you  know  any  organization  in  the 
County  of  Los  Angeles  that  has  for  its  purpose  the 
overthrow  of  the  United  States  government  by 
force  and  violence?" 

"Q.     Who  are  you  an  organizer  for?" 

Do  you  understand  the  order  of  the  court? 

Mr.  Brodsky:     I  do. 

The  Court:     Very  well. 

Mr.  Blair.  You  are  ordered  and  directed,  Mr. 
Blair,  to  be  and  appear  before  the  Federal  grand 
jury  of  this  district  [131]  in  its  office  on  the  sixth 
floor  of  this  building  on  March  3rd  at  the  hour  of 
9:30  o'clock  in  the  morning  of  that  day  and  then 
and  there  make  answers  to  the  following  questions : 

"Q.  Do  you  know  the  table  of  organization,  or 
who  the  officials  of  the  Communist  Party  of  Los 
Angeles  County  are?" 

''Q.  Do  you  know  who  are  what  officer  of  the 
Communist   Party   of   Los   Angeles   County   is    in 
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charge   of   membership,   or  has   knowledge   of   the 
membership  rolls  in  this  county?" 
"Q.     Do  you  know  Dorothy  Healy?" 
"Q.     Do  you  know  where  she  can  be  located  or 
can  be  found?" 

"Q,  Do  you  know  her  business  or  home  ad- 
dress?" 

"Q.     Do  you  know  her  business  or  occupation?" 
"Q.     Do  you  know  what  her  husband's  name  is?" 
"Q.     Do  you  know  his  occupation,  her  husband's 
occupation?" 

''Q.     Have  you  seen  Dorothy  Healy  recently?" 

^'Q.     Do  you   know   any  person   in  the   County 

of   Los   Angeles   who   advocates   the   overthrow   of 

the  s^overnment  of  the  United  States  by  force  and 

violence?" 

"Q.     Do    you    know    any    organization    in    the 
County  of  Los  Angeles  which  has  the  announced 
[132]    purpose    of   the   overthrow   of   the    govern- 
ment of  the  L^nited  States  by  force  and  violence?" 
^'Q.     Do  you  know  Elizabeth  Glenn?" 
"Q.     Do  you  know  Mrs.  Houdek?" 
Do  you  understand  the  order  of  the  court? 

*      *       X-      * 

Mr.  McTernan:  Your  Honor,  I  have  a  matter  in 
connection  with  Irving  Caress.  It  is  a  request,  if 
your  Honor  please,  for  an  order  j^ermitting  Mr. 
Caress  to  leave  the  district  on  business.  The  facts  are 
stated  in  the  affidavit  of  Louis  ChatofP. 

The  Court :  He  is  ordered  to  l)e  here  on  March  3i'd. 
How  can  he  be  here  on  March  3rd  and  in  'N'ew  York 
on  March  7th? 
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Mr.  McTernan:  Assuming  that  he  is  released  to 
do  this,  he  will  fly  to  New  York. 

The  Court :  He  is  seeking  permission  of  the  court 
to  leave  the  district  during  the  period  between  Feb- 
ruary 27  and  March  25.  I  have  just  ordered  him  to 
be  before  the  grand  jury  on  March  3rd. 

Mr.  McTernan:  This  was  framed  this  morning 
before  this  proceeding  took  place  and  we  understood 
then  that  all  witnesses — we  had  a  stipulation  from 
Mr.  Carter  that  all  witnesses — would  simply  be  sub- 
ject to  call  before  the  grand  jury,  and  we  didn't 
know  the  specific  date  was  going  to  be  fixed.  I  take 
it  that  Mr.  Caress  can  appear  here  on  March  3rd 
and  still  get  to  New  York  on  time,  assuming  that  the 
planes  can  get  through. 

Mr.  Caress  is  engaged  in  a  small  business,  it  is  not 
a  large  enterprise,  and  their  ability  to  stay  in  lousi- 
ness depends  upon  their  ability  to  send  a  representa- 
tive back  to  this  fair  and  to  engage  in  a  rather  com- 
plex process  of  demonstrating  and  selling  their  prod- 
uct and  obtaining  orders  so  that  the  company  may 
continue  in  business. 

The  Court:  I  am  agreeable  to  letting  him  leave 
the  district  lout  I  think  it  ought  to  be  consonant  with 
the  time  that  the  grand  jury  members  are  coming 
down  here,  who  are  also  away  from  their  business. 

Is  there  any  objection  to  this,  Mr.  Carter? 

Mr.  Carter:  No  objection  if  it  doesn't  interfere 
with  the  business  of  the  grand  jury.  The  matter  is 
set  on  the  3rd.  He  is  still  under  bond.  I  have  no 
objection  to  him  leaving  the  district. 

Of  course  he  is  merely  reaping  some  of  the  fruits 
of  what  his  own  misconduct  was  in  running  out  on 
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the  subpoena.  He  is  one  of  the  men  that  we  had  a 
bench  warrant  out  for.  Had  he  not  been  on  the  run 
then  this  situation  would  not  have  developed.  It  just 
happens  now  that  he  had  delayed  the  business  of  the 
court  until  it  now  interferes  with  his  own  business. 
I  can't  feel  too  sorry  for  him,  but  if  he  is  around 
on  March  3rd  I  will  have  no  objection  to  him  leaving 
the  district. 

The  Court :  I  will  indicate  now  that  I  will  make 
an  order,  but  I  will  wait  fixing  the  time  that  he  may 
leave  until  after  the  proceedings  on  March  3rd.  In 
other  words,  you  may  renew  this  motion  on  March 
3rd,  and  I  anticipate  that  he  will  be  permitted  to 
leave.  Of  course  if  he  testifies  he  can  go  anyhow, 
he  is  through,  he  can  be  released  and  his  bond  exon- 
erated. If  he  does  not,  I  do  not  know  what  will 
eventuate,  but  at  that  time  I  will  entertain  a  motion 
again,  and  indicate  now  that  it  will  be  my  intention 
to  grant  it  for  a  reasonable  time. 
*  *  *  * 

[Endorsed]:     Filed  April  6,  1949.   [133] 
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In  the  District  Court  of  the  United  States  in  and  for 

the  Southern  District  of  California, 

Central  Division 

Honorable  Peirson  M.  Hall,  Judge  Presiding. 

Nos.  8786-PH  to  8795  Inch 

In  Re:  BEN  DOBBS,  PHILIP  BOCK,  DEL- 
PHINE  MURPHY  SMITH,  FRANK  ED- 
WARD ALEXANDER,  MIRIAM  BROOKS 
SHERMAN,  SAMUEL  HARRY  KASINO- 
AYITZ,  MRS.  DOROTHY  BASKIN  FOREST, 
MRS.  CHARLES  HOLLISTER  NOBLE  and 
WESLEY  BISSEY. 

REPORTER'S  TRANSCRIPT 
OF  PROCEEDINGS 

Los  Angeles,  California 
October  25,  1948 

Appearances:  For  the  Government:  James  M. 
Carter,  United  States  Attorney,  Los  Angeles  12,  Cali- 
fornia; and  Ray  H.  Kinnison,  Assistant  United 
States  Attorney,  Los  Angeles  12,  California;  and 
Max  H.  Goldschein,  Special  Assistant  to  Attorney 
General,  Washington,  D.  C. ;  and  Vincent  P.  Russo, 
Special  Assistant  to  Attorney  General,  Washington, 
D.  C.  [1*]  For  the  Respondents:  Gallagher,  Mar- 
golis,  McTernan  &  Tyre,  112  West  Ninth  Street,  Los 
Angeles  15,  California;  by  Ben  Margolis,  Esq.,  and 
John  T.  McTernan,  Esq.  [2] 

The  Court:  I  see  the  United  States  Attorney,  Mv. 
Carter,  here. 
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moving  parties,  who  are  designated  as  Ben  Dobbs, 
et  al. 

Is  Ben  Dobbs  present?  (Mr.  Dobbs  stood.) 

Philip  Bock?  (Mr.  Bock  stood.) 

Delphine  Murphy  Smith?  (Mrs.  Smith  stood.) 

Frank  Edward  Alexander  ?  (Mr.  Alexander  stood.) 

Is  that  your  name  ? 

Mr.  Alexander :    That  is  right. 

The  Court:  Each  of  you,  those  names  I  have 
called?  (Assent.) 

Miriam  Brooks  Sherman? 

Mrs.  Sherman:    Yes,  sir. 

The  Court :    Samuel  Harry  Kasinowitz  ?  [6] 

Mr.  Kasinowitz :    Yes,  sir. 

The  Court :    Mrs.  Dorothy  Baskin  Forest  ? 

Mrs.  Forest:    Present. 

The  Court:    And  Mr.  Henry  Steinberg? 

Mr.  Steinberg:    Yes,  sir. 

The  Court:    Very  well.  The  parties  are  all  here. 

*    *   *   *  riyi 

Now,  your  Honor,  first  of  all,  as  the  motion  in- 
dicates, particularly  the  portion  on  the  last  page,  as 
I  have  stated  to  your  Honor  we  haven't  had  time  to 
complete  our  record  on  this  matter,  and  our  first 
request  of  this  court  is  that  we  be  given  an  oppor- 
tunity to  prepare  affidavits  and  a  memorandum  of 
points  and  authorities  in  support  of  the  record  so 
that  our  motion  may  be  complete. 

I  think  that  we  have  exercised  all  the  diligence  that 
could  be  exercised  under  the  circiunstances.  My  fail- 
ure to  have  complete  papers  is  certainly  not  due  to 
any  negligence  on  our  part,  any  failure  to  act  as 
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promptly  as  it  was  j)ossible  [8]  to  act  under  the 
circumstances. 

So  before  considering  the  merits  of  this  motion, 
your  Honor  please,  we  would  like  to  have  your  Honor 
rule  on  that  request  and  give  us  a  reasonable  time 
to  complete  our  record,  in  addition  to  getting  out 
certain  subpoenaes  to  produce  evidence  that  we  just 
haven't  had  time  to  get  out. 

That  is  our  first  request  and  suggestion  in  this 
matter,  your  Honor. 

The  Court :    Do  you  wish  to  be  heard  ? 

Mr.  Carter:  I  take  it  that  the  grounds  of  your 
motion,  Mr.  Margolis,  are,  however,  as  stated,  that 
you  are  attacking  the  composition  of  the  grand  jury? 

Mr.  Margolis:  There  are  three  grounds  stated. 
They  are  as  stated — if  I  had  had  a  little  bit  more 
time  I  would  have,  I  think,  phrased  them  a  little 
more  fully — but  they  are  in  substance  as  stated  in 
the  motion.  That  is  correct.  They  are  not  limited  to 
the  challenge  of  the  grand  jury. 

Mr.  Carter:  That  is  a  question  which  was  tried 
before  your  Honor  in  the  Fishermen's  case,  now  on 
appeal.  I  haven't  checked  recently,  but  I  think  the 
grand  jury — if  I  am  wrong  the  Clerk  can  correct 
me — is  being  impaneled  presently  in  the  same  man- 
ner as  it  was  being  impaneled  at  the  time  of  the  trial 
of  the  Fishermen's  case. 

The  Court:  There  appears  to  be  three  grounds. 
One  is  attacking  the  composition  of  the  grand  jury 
on  the  ground  that  [9]  there  was  discrimination,  and 
so  forth. 

The  second  ground,  the  grand  jury  is  not  conduct- 
ing a  bona  fide  investigation  within  the  scope  of  its 
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power  in  the  investigation  herein  instituted  by  the 
office  of  the  Attorney  General  of  the  United  States 
solely  for  political  reasons  and  not  for  the  bona  fide 
purpose  of  investigating  the  commission  of  any 
crime. 

Mr.  Carter:  I  can  dispose  of  that  very  quickly, 
by  characterizing  it  as  sales  talk. 

The  Court :  That  can  be  disposed  of  b}^  whether  or 
not  there  is  a  statute  prohibiting  something  which 
the  grand  jury  is  now  investigating.  I  do  not  have 
before  me  the  nature  of  the  inquiry,  but  I  suppose 
it  could  be  answered  hy  that. 

The  third  ground  appears  to  me  to  be  the  same, 
except  the  addition  that  they  are  denied  the  due 
process  referred  to  under  the  Fifth  Amendment  be- 
cause they  are  conducting  an  investigation  to  harass 
and  annoy  persons  believed  to  be  members  of  the 
Communist  Party  and  to  discriminatorily  apply  the 
law. 

Now  do  you  wish  to  be  heard  further  ? 

Mr.  Goldschein:    Yes,  may  it  please  your  Honor. 

On  this  question,  the  first  proposition  here  raises 
a  most  unusual  question,  one  that  I  have  never  heard 
raised  before,  and  I  doubt  whether  this  court  has 
ever  heard  it,  the  question  of  whether  or  not  a  wit- 
ness may  challenge  the  regularity  of  a  grand  jury  that 
he  is  to  appear  before.  That  is  the  [10]  question  here. 

The  question  is  not  a  defendant  who  comes  in  and 
says  that  he  may  be  prejudiced  by  a  grand  jury  that 
is  not  properly  selected.  This  is  a  witness  who  comes 
in  and  says,  I  w^ant  to  determine  first  whether  or  not 
this  grand  jury  whom  I  am  summoned  to  appear 
before  is  properly  impaneled.  The  witness  doesn't 
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know  what  he  is  being  subpoenaed  to  testify  a])out. 
All  he  knows,  may  it  please  your  Honor,  is  that  he 
has  a  subpoena  from  the  Federal  Court  to  appear 
before  the  Federal  grand  jury,  and  he  says  that  the 
Attorney  General  intends  to  vilify  him,  in  su])stance. 
Why  the  whole  motion  is  scurrilous  and  should  be 
stricken. 

A  witness  has  no  right  to  select  his  forum  before 
which  he  will  testify.  He  has  no  right  to  come  into 
a  court  and  say,  show^  me  whether  or  not  this  grand 
jury  is  properly  selected  from  the  body  of  the  people 
of  this  district.  He  has  no  right  to  say,  I  am  sub- 
poenaed in  here  because  the  Attorney  General  doesn't 
like  me. 

Why  there  is  nothing  in  this  record  here,  nothing 
in  this  motion  other  than  that  the  witness  says  he 
was  subpoenaed  at  7:00  o'clock  in  the  morning.  I 
don't  know,  if  a  Federal  marshal  can  get  up  at  7:00 
o'clock,  can  get  up  in  tune  to  serve  a  subpoena  on 
a  witness  at  7:00  o'clock  in  the  morning,  I  don't  see 
what  the  witness  can  complain  about.  Is  it  the  com- 
plaint that  the  marshal  did  serve  him?  Is  it  the 
complaint  [11]  that  he  doesn't  want  to  answer  the 
questions  he  hasn't  been  asked  to  answer  as  yet? 

This  motion  simply  says  nothing  other  than,  we 
W'ant  the  court  to  make  inquiry  about  the  forum 
that  we  are  going  to  testify  before.  We  want  the 
court  to  make  inquiry  now  on  the  matter  that  we 
may  be  asked  about. 

The  Court :  Mr.  Margolis,  do  you  have  any  author- 
t  ity  at  all  to  support  your  proposition  that  a  witness 
I  may  challenge  the  grand  jury  ? 

Mr.  Margolis:     I  haven't  liad  time  to  check  the 
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authorities,  but  I  would  like,  with  perhaps  a  little  less 
heat  and  a  little  bit  more  consideration  of  the  logic 
of  the  situation,  to  discuss  the  matter  with  the  court. 
And  I  would  also  like  to  have  an  opportunity  after 
such  discussion  to  obtain  those  authorities. 

The  Court :  That  is  the  point.  Before  passing  to  a 
consideration  of  your  request  for  preparing  affidavits 
or  further  memorandimi  of  points  and  authorities, 
can  you  submit  some  authorities  to  me  on  that,  on 
that  one  point?  If  so,  I  will  give  consideration  to 
them,  and  as  to  that  one  point  I  will  put  the  matter 
over  until  1:30  o'clock  this  afternoon. 

Mr.  Margolis:    May  we  have  until  2:00  o'clock. 

The  Court :  I  have  a  lot  of  other  matters  at  2 :00 
o'clock. 

I  will  put  it  over  until  1 :30,  and  each  side  will  have 
authorities  on  that  one  point.  [12] 

Mr.  Margolis :    Very  well. 

The  Court:     Very  well. 

Any  other  matters  on  the  calendar,  Mr.  Clerk? 

Mr.  Carter:  The  witnesses  will  be  ordered  to  re- 
turn, your  Honor? 

The  Court:  The  witnesses  are  ordered  and  di- 
rected to  return  to  this  courtroom  at  the  hour  of  1 :30 
o'clock  this  afternoon. 

Mr.  Carter :  There  may  have  been  other  witnesses 
who  were  subpoenaed  whose  names  are  not  on  this 
motion. 

The  Court :  The  only  persons  I  am  concerned  about 
are  the  names  on  the  motion.  If  there  are  any  oth 
witnesses  they  should  be  before  the  grand  jury  at 
this  time  and  you  may  take  the  appropriate  pro- 
ceedings if  they  are  not  there. 


ut 
or   I 


United  States  of  America  9 

Mr.  Margolis:  It  may  ])e,  your  Honor,  that  I 
received  some  phone  calls  and  was  asked  to  add 
names  to  this  that  I  didn't  act  on  solely  on  the  rush 
of  the  matter  and  I  will  so  advise  the  court  this 
afternoon. 

The  Court :    Very  well. 

The  Clerk:     We  have  some  civil  matters  on  the 

calendar,  your  Honor.  [13] 

*  *  *  » 

i  October  25,  1948;  1:30  o'clock  p.m. 

The  Court :    The  matter  of  the  motion  filed  by  Mr. 
Margolis  on  behalf  of  Ben  Dobbs  and  others  is  on 
for  hearing.   [14] 
»  *  *  * 

Mr.  Margolis:     *  *  *  * 

I  also  want  to  ask  leave  to  amend  my  motion  to 
include  at  least  one  additional  name — two  names, 
your  Honor — both  of  whom  were  subpoenaed  for 
2 :00  o'clock  this  afternoon,  not  for  10:00  o'clock  this 
morning,  and  both  of  whom  are  here  I  understand. 
I  The  two  names  I  would  ask  leave  to  add  to  my 
motion  are  the  names  of  Mrs.  Charles  Hollister 
I  Noble  and  Mr.  Wesley  Bissey.  Both  of  those  persons 
I  understand  are  here.  Both  were  subpoenaed  for 
2 :00  o'clock,  so  I  would  ask  leave  to  amend  by  motion 
to  include  those  names. 

The  Court:  Is  Mrs.  Charles  Hollister  Noble 
present  ? 

Mrs.  Noble:     Present. 

The  Court :    Is  Mr.  Wesley  Bissey  present  ? 

Mr.  Bissey:    I  am  present. 

The  Court:    Very  well. 

Any  objection  to  amending  the  motion  ? 
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Mr.  Carter:    No  objection. 

The  Court:    You  may  amend  it  by  interlineation. 

Mr.  Carter:  If  you  represent  Mrs.  Davison  we 
have  no  objection  to  inserting  that  name  also.  We 
can  work  out  with  [15]  you  some  arrangement  with 
reference  to  the  time  of  her  appearance,  I  am  sure. 

Mr.  Margolis:  I  would  like  to  add  that  name  at 
this  time,  your  Honor. 

The  Court:  If  there  is  no  objection,  you  may  do 
so. 

Mr.  Margolis :  I  am  not  sure  of  the  spelling.  What 
was  the  name,  Mrs.  Sidney — how  do  you  spell  it? 

Mr.  Carter:     D-a-v-i-s-o-n. 

Mr.  Margolis :  It  is  understood,  your  Honor,  that 
she  is  not  in  court? 

The  Court:  It  is  understood  she  is  not  in  court 
and  is  about  to  be  confined. 

Mr.  Margolis:  She  is  confined  in  the  hospital  at 
the  present  time. 

The  Court:    She  is  confined? 

Mr.  Margolis:    Yes. 

The  Court:  As  a  result  of  a  biological  sequence, 
however,  not  as  a  result  of  any  criminal  procedure? 

Mr.  Margolis:     That  is  correct. 

The  Court:    Very  well. 

This  should  be  stamped  '^ filed",  Mr.  Clerk. 

The  Clerk :    Very  well,  your  Honor. 

The  Court:  And  it  was  handed  up  for  filing  at 
about  11:15  or  11:30  this  morning? 

The  Clerk:    Yes,  your  Honor.  [16] 

Mr.  Margolis:  Your  Honor  please,  I  attempted 
to  do  a  rather  hurried  research  job  and  I  am  pro- 
pared  at  this  time  at  least  to  make  a  preliminary 
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showing  with  respect  to  our  right  to  raise  this  issue 
by  the  motion  to  quash  on  behalf  of  the  moving 
parties. 

I  need  hardly  cite  to  your  Honor  the  basic  cases 
holding  that  under  the  power  of  the  Federal  Courts — 

The  Court:  Let  me  see.  Before  we  proceed,  let 
us  get  the  record  straight  in  connection  with  tliis 
matter.  Each  one  of  the  petitioners  herein  have 
appeared  in  response  to  a  subpoena  regularly  issued, 
that  is  to  say,  insofar  as  anjrthing  except  the  juris- 
dictional grounds  which  you  are  challenging  here  is 
concerned — 

Mr.  Margolis :    We  are  not  disputing  that. 

The  Court :  And  served  upon  them  by  the  United 
States  marshal,  ordering  and  directing  each  one  of 
them  to  be  and  appear  at  the  grand  jury  room  in  this 
l)uilding  of  this  district  at  a  certain  hour  in  connec- 
tion with  the  grand  jury  investigation? 

Mr.  Margolis :  That  is  correct,  without  conceding, 
of  course,  the  validity  of  the  summons. 

The  Court :    Does  anybody  have  a  subpoena  here  ? 

Mr.  Margolis:  Yes,  we  have  a  subpoena.  We  are 
not  challenging  with  respect  to  these  persons  that 
they  were  served,  your  Honor.  [17] 

The  Court:    I  understand. 

(The  document  referred  to  was  passed  to  the 
court.) 
The  Court:     The  subpoena  will  be  received  and 
filed  in  support  of  your  petition,  without  conceding 
your  point. 

Mr.  Margolis :  We  have  no  objection  to  that  being 
introduced  as  showing  the  fact  of  service  and  the 
type  of  subpoena  that  was  served. 
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I  will  say  that  the  only  differences  between  that 
su]3i)oena  and  the  others  is  the  differences  in  the 
names  of  the  persons  subpoenaed  and  that  in  some 
instances  the  persons  were  directed  to  appear  at 
2:00  p.m.  of  today  and  in  other  instances  at  10:00 
a.m.  as  of  today. 

The  Court :  Very  well.  In  other  words,  they  were 
subpoenaed  to  appear  to  testify  to  the  truth  and  to 
give  evidence  before  the  grand  jury. 

Mr.  Margolis:  Those  by  that  document  were 
served.  That  document  was  served  on  Mr.  Dobbs  and 
similar  documents,  as  I  have  indicated,  were  served 
on  the  others. 

The  Court :    Very  well.  This  will  likewise  be  filed. 

Very  well,  Mr.  Margolis. 

Mr.  Margolis:  I  just  want  to  state  briefly,  your 
Honor,  that  we  are  relying  of  course  upon  the  basic 
cases,  the  Glasser  case,  the  Theil  case  and  the  Smith 
case,  appearing  respectively  at  86,  90  and  85,  Law- 
yers' Edition,  particularly  the  first  two,  which  hold 
that  under  its  power  of  supervision  [18]  of  trial 
courts  the  Appellate  Courts  have  laid  down  the  rule 
that  any  indictment  returned  by  a  grand  jury,  or 
any  conviction  by  a  trial  jury — there  being  no  dis- 
tinction as  far  as  the  subject  which  we  are  discussing 
is  concerned — is  void  if  the  jury,  the  grand  jury  in 
the  one  instance  and  the  trial  jury  in  the  other,  was 
not  selected  in  a  manner  calculated  to  attain  a  repre- 
sentative cross-section  of  the  community. 

It  is  also  the  rule,  your  Honor — and  I  cite  to  you 
the  case  of  United  States  v.  Gale,  27  L,Ed.  857— 
that  the  exception  or  the  challenge  to  the  trial  or 
grand  jury  must  be  taken  at  the  earliest  possible 
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opportunity.  That  may  be  waived  under  certain  cir- 
cumstances, but  that  it  is  both  apj^ropriate  and  in 
many  instances  necessary,  in  order  to  preserve  the 
rights  of  the  parties,  that  at  the  earliest  possible 
opportunity  to  challenge  them. 

Before  citing  authorities  dealing  specifically  with 
our  problems,  your  Honor,  I  want  to  state  what  I 
think  is  the  logic  of  our  position.  The  function  of  a 
g]'and  jury  is  to  conduct  an  investigation  or  inves- 
tigations for  the  purpose  of  ascertaining  whether 
indictments  should  be  returned  and  for  returning 
indictments  in  the  event  that  the  evidence  presented 
to  the  grand  jury  warrants  such  action. 

If  a  grand  jury  is  so  constituted  that  it  has  no 
power  to  return  a  valid  indictment,  it  would  seem 
to  follow,  as  a  matter  of  course,  that  it  is  not  a  valid 
grand  jury,  that  it  [19]  cannot  effectively  function, 
that  it  cannot  interfere  in  and  with  the  lives  of 
citizens  and  other  persons,  require  them  to  appear 
before  the  grand  jury  to  testify,  or  for  any  other 
purpose. 

I  say  that  an  invalidly  constituted  grand  jury, 
having  no  power  to  return  a  valid  indictment,  is 
nothing  more  than  a  group  of  individuals  sitting  and 
using  the  name  of  the  grand  jury  and  is  seeking  to 
perform  functions  which  they  have  not  the  power  to 
perform.  And  if  this  grand  jury,  as  we  contend,  was 
not  selected  in  the  manner  required  by  law  then  it 
is  just  as  if  a  group  of  citizens  had  walked  in  off  the 
street,  sat  down  and  said,  we  are  the  grand  jury, 
and  if  subpoenaes  had  been  issued  to  tlic  persons 
whom  I  represent  to  appear  before  that  group  of 
persons.  Because  an  invalidly  constituted  grand  jury 
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has  no  greater  power  to  return  a  valid  indictment 
than  a  group  of  persons  who  walk  in  off  the  street 
in  the  manner  that  I  have  indicated. 

Now,  frankly,  we  haven't  found  a  case  on  all  fours. 
On  the  other  hand,  we  haven't  been  able  to  find 
anything  which  indicates  that  the  law  is  other  than 
as  I  have  stated  it  to  your  Honor.  Everything  we 
have  found  indicates — 

The  Court :    What  about  the  rule  ? 

Mr.  Margolis :  I  don't  know  what  rule  your  Honor 
is  referring  to. 

The  Court :    The  rules  of  criminal  procedure.  [20] 

Mr.  Goldschein:    Rule  No.  6. 

Mr.  Margolis :    May  I  see  it  ? 

Mr.  Goldschein:    Surely. 

(The  volume  referred  to  was  passed  to  coun- 
sel.) 

Mr.  Margolis:  I  see  nothing  in  that  rule,  your 
Honor,  which  in  any  way  is  in  conflict  with  our 
position. 

The  Court :  ' '  The  attorney  for  the  government  or 
a  defendant  who  has  been  held  to  answer  in  the 
District  Court  may  challenge  the  array  of  jurors 
on  the  ground  that  the  grand  jury  was  not  selected, 
drawn  or  summoned  in  accordance  with  law,  and 
may  challenge  an  individual  juror  on  the  ground 
that  the  juror  is  not  legally  qualified.  Challenges 
shall  be  made  before  the  administration  of  the  oath 
to  the  jurors  and  shall  be  tried  by  the  court. 

' '  A  motion  to  dismiss  the  indictment  may  be  based 
on  o])jections  to  the  array  or  on  the  lack  of  legal 
qualification  of  an  individual  juror,  if  not  previously 
determined  upon  challenge.  *  *  * " 
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It  Avould  seem  to  me  that  it  comprehends  that  only 
a  defendant,  that  is  to  say,  a  person  who  is  likely 
to  l3e  or  may  be  or  is,  or  the  person  being  investigated, 
one  who  is  under  charge  or  prospective  charges,  is 
the  only  one  who  can  challenge  a  grand  jury. 

I,  too,  have  researched  the  authorities  and  I  have 
been  unable  to  find  anything  in  any  of  the  authorities, 
in  the  [21]  Federal  cases  or  the  State  cases  or  the 
digest,  where  witnesses  ever  attempted  to  challenge 
a  grand  jury  before,  any  more  than  a  bystander, 
because,  after  all,  a  witness  is  no  more  a  part  of  the 
proceedings  than  a  bystander  is. 

Mr.  Margolis:  Before  the  Ballard  case,  your 
Honor,  no  one  attempted  to  challenge  the  grand  jury 
or  the  juries  on  the  ground  that  they  didn't  contain 
any  women. 

The  Court :    Yes,  they  did. 

Mr.  Margolis:  They  may  have  attempted  to  but 
then  the  person  who  raised  that  challenge  was  in 
an  even  worse  position  than  I  am,  because  that  had 
been  attempted  to  be  done  and  they  were  defeated 
on  that  in  previous  cases,  under  the  rule  that  the 
jury  was  chosen  in  accordance  with  the  rules  of  the 
court,  and  nevertheless  the  Supreme  Court  of  the 
United  States  threw  out  the  indictment. 

I  say  here.  No.  1,  with  respect  to  this  rule,  it  does 
not  preclude  any  other  challenge.  It  is  dealing  with 
a  limited  subject  and  does  not  say  that  there  are  no 
oth(^r  circumstances  under  which  such  a  motion  may 
be  made. 

The  Court:  I  do  not  think  any  of  the  rules  of 
law— and  all  of  us,  as  lawyers,  know  tliat  you  do  not 
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draft  laws  that  way — to  include  some  things  and 
exclude  all  other  things. 

Mr.  Margolis :  That  is  right.  I  agree  entirely  with 
your  Honor.   [22] 

The  Court :  Because  no  one  can  draw  a  law  which 
can  meet  all  the  conceivable  things  that  people  may 
think  of  in  the  future. 

Mr.  Margolis:  That  is  precisely  so,  your  Honor. 
And  this  rule  does  not  deal  with  the  kind  of  a  situa- 
tion which  is  before  your  Honor,  and  therefore  I  say 
that  it  has  no  bearing  on  the  question,  and  your  Honor 
has  to  consider  the  question  as  it  is,  as  a  novel  one 
that  is  being  presented  to  your  Honor,  perhaps  for 
the  first  time  in  any  Federal  Court — I  do  not  know — 
but  the  novelty  of  the  question,  the  fact  that  it  is 
being  raised  for  the  first  time,  does  not  mean  that  it 
is  not  valid,  and  does  not  mean  that  it  is  not  sound. 

The  Court :  The  novelty  does  not  take  away  from 
the  logic  of  the  question,  if  the  question  has  any  logic. 

Mr.  Margolis:    That  is  right. 

The  Court:     I  say,  if  it  has. 

Mr.  Margolis :  If  it  has,  and  we  think  that  it  has, 
your  Honor. 

We  do  have  some  authorities  which  indirectly,  or 
the  logic  of  which,  your  Honor  please,  supports  us. 

The  Court :  Let  us  hear  them.  *  *  *  *  [23] 

Mr.  Margolis: 

Now  certainly  each  one  of  these  witnesses  is  af- 
fected by  the  grand  jury  by  virtue  of  the  fact  that  it 
is  required  to  appear  before  the  grand  jury  and  tes- 
tify by  virtue  of  the  fact  that  the  testimony  which 
they  are  required  to  give  may  be  used  against  them, 
regardless  of  what  the  grand  jury  says  about  the 
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purpose  of  the  investigation,  and  that  they  are  there- 
fore being  placed  in  jeopardy. 

The  Court :  How  do  T  know  what  testimony  they 
may  give  or  which  may  be  used  against  them?  You 
cannot  tell  until  they  have  been  asked  to  testify.  That 
question  cannot  possibly  be  here  at  this  stage  of  the 
proceedings. 

Mr.  Margolis:  T  say  this,  your  Honor,  if  they 
are  an  invalidly  constituted  grand  jury  then  a  wit- 
ness cannot  be  brought  in  there  and  be  required  to 
make  any  sort  of  decision  as  to  what  he  shall  do  under 
any  circumstances  which  may  face  him.  It  is  the  very 
fact  that  he  is  being  brought  before  the  jury,  being 
required  to  testify,  that  constitutes  the  injury  to 
him,  if  the  grand  jury  is  an  invalidly  constituted 
body.  [26] 


*  *  *  * 


The  Court:  Mr.  Margolis,  suppose  that  a  case 
were  on  trial  and  somebody  were  subpoenaed  as  a 
witness  in  the  middle  of  that  trial.  Do  you  think  that 
a  witness  could  come  in  and  challenge  the  impanel- 
ment  of  the  grand  jury  on  the  grounds  that  you  have 
asserted  here  ? 

Mr.  Margolis:  I  would  not  undertake,  without 
investigation  of  the  law,  to  answer  that. 

The  Court:  What  is  the  difference?  This  wit- 
ness is  inconvenienced.  You  have  based  your  whole 
argument  on  the  proposition  that  the  witness  has  a 
right  because,  to  wit,  he  is  [32]  inconvenienced.  'I'hat 
witness  is  inconvenienced  too. 
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Mr.  Margolis:  The  difference  between  the  two 
situations  is  this,  which  may  give  you  the  remedy  in 
one  and  not  in  the  other,  that  here  we  are  coming  in 
at  the  outset  of  the  investigation  before  there  has 
been  any  act  of  investigation  on  the  part  of  the  grand 
jury,  which  is  far  different  from  a  situation  in  which 
the  investigation  has  been  completed  and  you  are 
interfering  in  the  middle  of  the  process. 

The  Court:  It  is  the  right  of  the  person.  What 
right  has  the  witness  in  connection  with  what  the 
grand  jury  is  investigating?  They  are  here  only  as 
witnesses.  They  do  not  know  whether  it  is  the  middle, 
the  beginning  or  what.  How  do  I  know  or  how  can 
anyone  know? 

Mr.  Margolis:  I  would  like  to  answer  that  ques- 
tion by  asking  a  question,  if  I  may. 

If  a  group  of  citizens  were  to  walk  in  here  and  say, 
we  constitute  the  grand  jury,  and  the  United  States 
Attorney  were  to  say,  I  recognize  them  as  the  grand 
jury  because  I  think  they  are  a  fine  bmich  of  peoj^le, 
I  think  they  will  do  what  I  want  them  to  do,  and  he 
then  goes  out  and  gets  some  subpoenaes,  to  subpoena 
witnesses  in  to  appear  before  that  grand  jury,  is  it 
your  Honor's  opinion  that  under  those  circumstances 
an  individual  would  have  to  appear  and  could  not 
raise  a  motion  to  quash  ? 

The  Court:  Your  question  as  stated  is  too  ri- 
diculous [33]  even  to  require  an  answer. 

Mr.  Margolis :  Well,  if  your  Honor  please,  I  say 
that  a  grand  jury  that  is  invalidly  constituted  has 
no  greater  legal  authority  than  that  kind  of  a  grand 
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jury,  and  if  I  am  right  on  that  proposition  then  my 
illustration  is  not  a  ridiculous  one,  your  Honor. 

The  Court:  Let  us  get  to  the  point  about  the 
right  of  these  witnesses  here  to  challenge  this  grand 
jury.  That  is  the  only  point  that  I  want  to  hear  about 
now.  If  they  have  that  right,  then  I  will  pass  to  a 

consideration  of  the  merits  of  your  petition.  [34] 

*  *  *  * 

Mr.  Margolis: 

I  understand,  your  Honor,  that  you  want  me  to 
limit  myself  to  that  one  point. 

The  Court :     Yes,  to  that  one  point. 

Mr.  Margolis :     On  that  point  I  have  finished. 

The  Court:    Very  well.  Mr.  Goldschein? 

Mr.  Goldschein :     Yes,  your  Honor.  [37] 

*  *  *  * 

Grand  Jury. 

*  *  *  *  [38] 

The  Court :  That  seems  to  me  to  be  the  end  of  the 
matter,  Mr.  Margolis.  The  challenge  to  the  grand 
jury  is  denied. 

Mr.  Margolis:  Your  Honor  please,  I  would  like 
to  have,  if  I  am  denied  the  opportunity  to  argue 
further,  at  least  I  would  like  to  have  the  record  show 
that  I  am  offering  to  produce  evidence.  I  don't  know 
whether  this  is  in  the  nature  of  a  demurrer  to  the 
motion  or  what  the  nature  of  this  is,  and  T  don 't  want 
to  be  precluded — 

The  Court:  I  take  it  as  an  objection  to  the  grant- 
ing of  the  motion  on  the  ground  of  law  which  would 
be  in  the  nature  of  a  demurrer  to  the  motion,  the 
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ground  of  law  being,  to  wit,  that  the  persons  here 
who  are  making  the  motion  are  subpoenaed  as  wit- 
nesses and  that  the  witnesses  do  not  have  the  power 
or  authority  or  are  proper  parties  to  any  challenge 
to  the  [41]  grand  jury  or  motion  to  quash  the  sub- 
poenaes.  At  least  that  is  the  ground  upon  which  I 
am  making  my  ruling. 

Mr.  Margolis:  May  the  record  show  that  I  am 
prepared  to  proceed  with  proof  on  the  motion,  or 
in  the  alternative  to  make  an  offer  of  proof,  if 
allowed  to  do  so  by  the  court,  in  order  that  by  no 
lack  of  offer  on  my  part  may  the  record  be  deficient. 

The  Court :    Do  you  have  affidavits  here  ? 

Mr.  Margolis:  I  haven ^t  had  time  to  prepare 
affidavits,  but  I  am  prepared  to  call  witnesses  and 
to  submit  proof. 

The  Court:  In  any  event  the  motion  on  its  face 
here  would  not  be  sufficient,  nor  of  sufficient  par- 
ticularity, to  proceed.  It  would  have  to  be  supported 
by  larger  affidavits  and  more  facts  stated  in  them 
than  mere  conclusions  which  are  here  alleged. 

Mr.  Margolis:  I  just  haven't  had  time  to  prepare 
them. 

The  Court:  Without  otherwise  passing  on  the 
sufficiency  of  your  petition,  I  am  denying  it  on  the 
ground  which  I  have  just  stated,  to  wit,  that  the 
witnesses  and  the  parties  here  who  are  the  movants 
are  not  proper  parties  and  have  no  power  or  right  to 
challenge  either  the  composition  of  the  grand  jury 
or  to  move  to  quash  the  subpoena  on  the  grounds 
which  you  have  stated  in  summary. 
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Mr.  Margolis:  And  I  take  it  that  my  motion  to 
produce  evidence  and  to  submit  an  offer  of  proof,  in 
the  event  that  is  [42]  denied,  is  denied  by  the  court, 
is  that  correct? 

The  Court :  The  matter  is  disposed  of  by  my  deny- 
ing the  motions  on  the  legal  grounds,  and  there  is 
nothing  now  before  the  court. 

Mr.  Margolis:  There  are  other  grounds  of  the 
motion,  your  Honor.  I  assume  that  those  have  not 
been  disposed  of  yet. 

The  Court :  They  are  all  disposed  of  on  the  ground 
which  I  have  just  stated,  to  wit,  that  a  witness 
cannot  challenge  the  composition  of  the  grand  jury 
or  raise  the  questions  which  you  have  raised  here 
or  attempted  to  raise  here. 

Mr.  Margolis :  I  understand  I  would  have  an  op- 
portunity to  argue  these  other  matters,  but  appar- 
ently not. 

The  Court :  They  are  all  included  within  the  rul- 
ing of  the  court,  that  the  witness  does  not  have  the 
right  or  the  power,  as  I  have  indicated,  to  raise 
the  question  which  you  have  raised. 

Mr.  Margolis:  I  have  a  due  process  point,  and 
the  Blair  case  does  not  say  that  a  witness  subpoenaed 
before  the  grand  jury  cannot  raise  due  process  of 
law.  I  would  like  the  opportunity  to  argue  the  point, 
but  if  your  Honor  has  already  made  up  his  mind  and 
my  argument  can't  change  it — 

The  Court :    It  is  not  a  question  of  making  up  ni}' 


22  S.  H.  Kasinowitz  and  L.  A.  Doran  vs, 

mind.  I  have  made  up  my  mind  on  the  point  I  have 
indicated,  which  is  sufficient  to  dispose  of  your  entire 
petition.  [43] 

Mr.  Margolis :    Including  due  process  of  law? 

The  Court:  Including  all  of  the  points  that  you 
have  raised.  And  that  will  be  the  order  of  the  court. 

The  witnesses  are  now  ordered  and  directed  to  be 
and  appear  before  the  grand  jury  and  testify  as  re- 
quired in  the  subpoena. 

Mr.  Goldschein :    Right  now  ? 

The  Court:  You  told  me  the  grand  jury  is  in 
session.  Is  it  ? 

Mr.  Goldschein:  Yes,  sir,  the  grand  jury  is  in 
session  waiting.  We  ask  that  the  witnesses  appear. 

The  Court :  That  will  be  the  order  upon  each  of 
the  parties  here  whose  names  are  in  the  petition  as 
witnesses,  except  as  to  Mrs.  Sidney  Davison. 

Mr.  Carter:     That  is  right. 

The  Court:  Do  all  understand  that?  Ben  Dobbs, 
Philip  Bock,  Delphine  Murphy  Smith,  Frank  Ed- 
ward Alexander,  Miriam  Brooks  Sherman,  Samuel 
Harry  Kasinowitz,  Mrs.  Dorothy  Baskin  Forest,  Mr. 
Henry  Steinberg,  Mrs.  Charles  HoUister  Noble,  Mr. 
Wesley  Bissey,  are  now  forthwith  ordered  to  be  and 
appear  before  the  grand  jury  and  testify  in  response 
to  the  subpoena,  the  grand  jury  being  in  session  on 
the  sixth  floor  of  this  building. 

Mr.  Carter:    That  is  right,  the  sixth  floor. 

The  Court:  Very  well.  We  will  have  a  short  re- 
cess. [44] 

(Short  recess.)  [45] 
*  *  *  * 
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October  25,  1948;  3:30  o'clock  p.m. 

The  Court:    Mr.  Carter? 

Mr.  Carter:  If  the  court  please,  the  grand  jury 
has  come  to  your  courtroom.  Ten  witnesses  were 
called  before  the  grand  jury  and  each  of  them  have 
raised  the  question  of  their  privilege  in  connection 
with  questions  asked  of  them.  The  foreman  of  the 
grand  jury  has  instructed  the  witnesses  to  appear 
here  in  court.  I  believe  they  are  all  here,  and  the 
grand  jury  is  here,  and  the  grand  jury  court  re- 
porter is  here.  I  would  like  to  have  a  determination 
by  the  court  on  this  question  of  privilege. 

The  Court:    Very  well.  Mr.  Goldschein? 

Mr.  Margolis :  Your  Honor  please,  I  assume  this 
is  a  separate  proceeding.  I  would  like  to  enter  an 
appearance.  Gallagher,  Margolis,  McTernan  &  Tyre, 
appearing  by  Ben  Margolis  and  John  McTernan.  On 
behalf  of  the  respondents  in  this  proceeding,  I  would 
like  to  make  a  motion  for  a  continuance  at  this  time, 
your  Honor. 

The  Court:  I  do  not  know  who  the  respondents 
are  or  what  the  proceeding  is. 

Mr.  Goldschein :  May  it  please  the  court,  by  direc- 
tion of  and  in  the  presence  of  the  grand  jury  I  want 
to  call  the  court's  attention  to  ten  witnesses  who  have 
appeared  before  the  grand  jury,  duly  sworn  and 
asked  questions  which  they  refuse  [46]  to  answer  on 
the  ground  that  it  would  tend  to  incriminate  them, 
some  for  the  violation  of  a  Federal  offense,  others 
don't  know  what  offense  it  may  incriminate  them 
of. 

Now  the  ten  witnesses  are :  Mrs.  Charles  Hollister 
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Noble,  Wesley  Bissey,  Ben  Dobbs,  Mrs.  Delphine 
Murphy  Smith,  Mrs.  Miriam  Brooks  Sherman,  Philip 
Bock,  Samuel  Harry  Kasinowitz,  Mrs.  Dorothy  Bas- 
kin  Forest,  Frank  Edward  Alexander  and  Henry 
Steinberg. 

We  would  like  at  this  time,  may  it  please  the  court, 
to  introduce  the  official  court  reporter  who  steno- 
graphically  recorded  the  questions  asked  and  the 
answers  made  by  the  witnesses,  and  ask  the  court  to 
instruct  the  witnesses,  after  hearing  the  witnesses, 
that  they  have  no  constitutional  privilege  involved 
in  the  particular  question  asked  of  them. 

The  Court:  Has  the  Clerk  called  the  roll  of  the 
grand  jury? 

The  Clerk:    No,  your  Honor. 

The  Court:    Will  you  do  so? 

(Roll  call  of  the  grand  jury  by  the  Clerk.) 

The  Clerk:  There  is  a  quorum  present,  your 
Honor. 

The  Court:    And  the  foreman's  name  again? 

The  Clerk :    Roland  B.  Ahlswede. 

The  Court:  Mr.  Ahlswede,  you  have  heard  the 
statement  of  the  United  States  Attorney.  Is  it  your 
desire  to  proceed  at  this  time  and  present  the  matter 
to  the  court?  [47] 

Foreman  Ahlswede :    It  is,  sir. 

The  Court:  Very  well.  You  will  call  your  re- 
porter. 

Mr.  Goldschein:    Mr.  Drummond. 

Mr.  Margolis :  Your  Honor  please,  I  have  stated 
that  I  have  a  motion  to  make.  Your  Honor  stated  it 
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was  premature  at  the  time.  I  don't  believe  it  is 
premature  at  this  time. 

The  Court:    We  will  swear  the  witness  first. 

E.  L.  DRUMMOND 

called  as  a  witness  hy  and  on  behalf  of  the  govern- 
ment, having  been  first  duly  sworn  was  examined 
and  testified  as  follows: 

The  Clerk :    Will  you  state  your  name  ? 

The  Witness:    E.  L.  Drummond. 

The  Clerk:    Your  address,  office  or  residence? 

The  Witness :    106  West  Third  Street,  Room  626. 

The  Clerk:    Take  the  stand. 

The  Court:    All  right,  Mr.  Margolis. 

Does  this  complete  the  formalities  of  your  pre- 
sentment ? 

Mr.  Goldschein:    Yes,  sir,  it  does. 

The  Court:    Very  well. 

Mr.  Margolis:  Your  Honor  please,  at  this  time 
I  wish  to  make  a  motion  for  a  continuance.  We  do 
not  have  an  affidavit  in  support  of  the  motion  be- 
cause there  simply  has  not  been  time  to  prepare  an 
affidavit.  I  think  your  Honor  is  cognizant  of  the 
fact  that  these  people  were  in  court  here  just  an  hour, 
an  hour  and  a  half  ago,  and  that  the  events  upon 
which  the  [48]  presentment  is  based,  or  present- 
ments are  based,  occurred  within  the  last  hour.  We 
are  prepared,  if  your  Honor  desires  it,  to  give  testi- 
mony under  oath,  however,  with  respect  to  the  basis 
for  a  continuance.  However,  I  shall  state  the  Imsis 
as  an  officer  of  the  court. 

In  connection  with  this  matter  there  is  pertinent 
an  indictment  obtained  l)y  the  office  of  the  Uniti'd 
States  Attorney  for  the  District  of  New  York,  in 
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the  case  of  United  States  of  America  v.  William  Z. 
Foster,  et  al.  We  don't  have  that.  We  would  like  to 
have  an  opportunity  to  obtain  certified  copies  of  that 
indictment  because  they  have  a  direct  bearing  upon 
the  right  to  claim  the  pri^dlege,  your  Honor  please. 

Second,  there  are  newspaper  reports  to  the  effect, 
or  there  were  newspaper  reports  to  the  effect,  that 
Attorney  General  Clark  had  decided  upon  a  course 
of  action  with  respect  to  this  indictment  which  was 
nationwide,  in  that  he  intended  to  obtain  similar 
indictments  throughout  the  United  States.  We  have 
not  had  an  opportunity  to  obtain  either  the  news- 
paper reports,  which  certain  of  the  cases  indicate  are 
in  and  of  themselves  admissible  in  proceedings  such 
as  this,  nor  the  testimony  of  Mr.  Clark  to  that  effect 
that  that  is  what  he  seeks,  and  which  we  will  have 
to  obtain  by  deposition. 

Third,  there  have  been  other  proceedings  of  a 
somewhat  similar  character  in  Denver  and  in  Cleve- 
land, concerning  which  we  would  like  to  adduce  testi- 
mony, but  we  cannot  do  so  [49]  at  this  moment.  We 
need  to  obtain  either  witnesses  or  depositions. 

The  Court:  What  do  they  show  with  relation  to 
the  privilege  which  counsel  has  stated  the  witnesses 
are  standing  on  here  in  their  refusal  to  answer  ques- 
tions? What  would  such  proceedings  show? 

Mr.  Margolis:  The  Denver  and  Cleveland  pro- 
ceedings or  the  other? 

The  Court:  The  Denver  and  Cleveland  proceed- 
ings. 

Mr.  Margolis :  I  think  the  Denver  and  Cleveland 
proceedings,  it  is  correct  to  state,  refer  to  a  different 
point,  your  Honor.  The  ones  which  deal  directly 


United  States  of  America  27 

with  the  question  of  the  incriminating  nature  of  the 
evidence  requested  is  the  case  of  United  States  v. 
Terry,  that  I  have  previously  referred  to,  and  the 
statement  of  Mr.  Clark,  and  I  believe  some  other 
deputies — although  I  am  not  sure  of  that — that  sim- 
ilar indictments  would  be  sought. 

The  Court:  I  do  not  know  the  questions  which 
have  been  asked.  There  is  a  provision  in  the  statute 
making  proceedings  before  the  grand  jury  secret. 
I  do  not  know  how  you  know  them. 

Mr.  Margolis:  I  am  attorney,  your  Honor,  for 
some  of  these  people. 

The  Court :    For  the  witnesses  ? 

Mr.  Margolis:    Yes.  [50] 

The  Court:    Yes? 

Mr.  Margolis:  I  appear,  your  Honor,  in  their 
behalf  and  I  did  not  understand  that  that  attached 
to  people  who  were  seeking  to  obtain  advice  from 
their  attorneys  and  who  wanted  to  know  how  to 
proceed. 

The  Court:    You  are  asking  for  a  motion  for  a 

continuance  now  on  the  basis  of  some  question  which 

has  been  asked  of  these  witnesses  because  it  relates 

to  some  proceeding  that  is  pending  someplace  else.  I 

have  no  idea  what  the  question  was  that  was  asked, 

ti  so  I  cannot  know  whether  what  you  are  asking  for 

l|  has  anything  to  do  with  it  until  I  can  hear  at  least 

\\  what  the  question  is  that  was  asked. 

Mr.  Margolis:  I  see.  I  have  tried  to  be  cautious 
and  not  make  my  motion  too  late,  your  Honor. 

The  Court:  Very  well.  Proceed  to  state  the 
u  rounds. 

Mr.  Margolis :    I  did  not  want  to  waive  my  motion 


28  aS^.  H.  Kasinowitz  and  L.  A,  Doran  vs. 

by  permitting  the  evidence  to  go  in,  but  if  your 
Honor  thinks  it  would  be  better  to  consider  it  at  that 
time — 

The  Court:  Complete  stating  your  grounds,  or 
have  you  I 

Mr.  Margolis:  No,  I  have  not  completed.  Does 
your  Honor  wish  me  to  state  what  my  understanding 
of  the  questions  is  before  there  is  testimony  on  that 
score  ? 

The  Court:  No,  if  you  will  complete  your  state- 
ment of  the  grounds  first. 

Mr.  Margolis :  Second,  if  your  Honor  please,  al- 
though [51]  your  Honor  denied  a  motion  to  quash 
the  subpoenaes  this  morning  on  the  ground  that  the 
grand  jury  was  improperly  constituted,  I  think  the 
situation  at  this  moment  is  quite  different  because 
these  people  are  placed  in  jeopardy  by  reason  of 
the  existence,  or  the  alleged  existence,  of  this  grand 
jury,  and  its  alleged  attempt  to  function.  If  it  is 
functioning  improperly  they  are  now  persons  di- 
rectly and  vitally  affected  by  the  conduct  of  the  grand 
jury,  as  are  persons  who  have  been  or  who  are 
threatened  with  indictment  on  the  part  of  the  grand 
jury,  and  we  therefore  wish  an  opportunity  to  sub- 
poena records  and  to  present  evidence  on  the  question 
of  the  manner  of  the  selection  of  the  grand  jury. 
I  won't  repeat  the  grounds  because  your  Honor 
understands  what  I  am  referring  to. 

The  Court :  Those  that  are  stated  in  your  written 
motion  filed  this  morning,  I  take  it  ? 

Mr.  Margolis:  Well,  with  respect  to  the  matter 
of  selection,  that  is  correct.  That  is  a  general  state- 
ment of  the  grounds. 
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The  second  point,  we  want  an  opportunity  to  show, 
and  we  think  that  we  can  establish  if  given  that 
opportunity,  that  this  investigation  is  not  for  the 
pur^Dose  of  obtaining  information  at  all,  that  it  denies 
due  process  to  these  witnesses  because  it  is  entirely 
a  political  maneuver  on  the  part  of  the  Democratic 
Administration,  instituted  particularly  [52]  at  this 
time  with  relation  to  the  election  for  the  purpose  of 
attempting  to  influence  the  election,  not  for  the  pur- 
pose of  obtaining  any  information  concerning  any 
alleged  crime. 

We  expect  to  prove  in  this  connection  that  these 
investigations  are  being  conducted  around  the  coun- 
try, with  a  man  being  sent  around  the  country,  at 
least  one  man — maybe  more  than  one — to  conduct 
these  investigations  in  various  localities  where  they 
j  might  be  deemed  to  be  helpful  in  the  campaign. 
J      The  Court :    I  would  say  offhand  that  that  ground 
is  entirely  immaterial,  if  there  is  a  statute  of  the 
|i  United  States  concerning  which  a  violation  is  being 
11  investigated  by  the  grand  jury. 
'      Mr.  Margolis:    That  is  my  point,  and  that  there 
ij  is  actually  under  way  no  investigation  of  any  viola- 
i|  tion  that  has  not  come  to  the  attention  of  the  grand 
j  jury,  or  of  the  United  States  Attorney,  that  there  is 
i  any  claim  or  alleged  violaion  of  any  law  whicli  they 
!  are  purporting  to  violate  in  this  area,  and  that  the 
I  investigation  does  not  have  that  purpose. 

Furthermore,  I  want  to  opportunity  to  gather  and 
to  present  evidence  based  upon  the  statement  of  the 
United  States  Attorney  indicating  that  he  intended 
to  and  would  follow  out  a  policy  of  discriminatorily 
a])plying  the  law  against  those  alleged  to  lu'  nicm- 
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bers  of  the  Communist  Party;  that  he  would  seek 
out  any  alleged  violations  with  particularity  to  the 
[53]  political  affiliations  of  persons,  and  not  in  the 
ordinary  course  and  scope  of  investigation ;  that  this 
is  part  of  a  planned  policy  on  the  part  of  the  United 
States  District  Attorney's  office  to  discriminatorily 
apply  the  law  against  persons  alleged  to  be  members 
of  the  Communist  Party. 

Now  this  is  really  an  equal  protection  point,  your 
Honor,  which  however  is  based  upon  the  due  process 
clause  of  the  Fifth  Amendment  which,  as  I  under- 
stand it,  has  as  a  part  of  it  the  denial  of  equal  pro- 
tection of  the  laws,  although  it  does  not  specifically 
refer  to  equal  protection  of  the  laws. 

Now  with  respect  to  all  of  these  matters — 

The  Court:  In  that  connection,  all  ^dolations  of 
all  Federal  laws  cannot  be  prosecuted  at  the  same 
time,  it  would  seem  to  me,  and  the  United  States 
Attorney  has  a  right  to  select  the  matters  which  he 
wdll  present  to  the  grand  jury,  or  the  grand  jury 
themselves  may  of  their  own  initiatiA^e,  institute  an 
inquiry  concerning  any  violation  of  any  law  without 
the  assistance  or  aid  of  the  United  States  Attorney 
or  the  Attorney  General. 

Mr.  Margolis:    I  agree  with  you  entirely. 

The  Court :  They  are  an  independent,  autonomous 
body. 

Mr.  Margolis :  I  agree  entirely,  but  the  issue  here 
is  whether,  as  we  claim,  there  is  a  design  and  plan 
on  the  part  of  the  United  States  Attorney's  office  to 
discriminate. 

The  Court:    That  is  wholly  immaterial.  [54] 

Mr.  Margolis:    If  your  Honor  please,  if  it  wen' 
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merely  planned  that  these  respondents  were  beino; 
questioned  and  others  had  not  been  questioned,  or 
this  inquiry  was  being  conducted  and  others  were 
being  conducted,  I  agree  that  that  would  not  ])e  a 
good  ground.  But  where  we  claim,  and  we  offer  to 
prove,  that  this  is  a  planned  system  of  discrimina- 
tion. 

The  Court :   That  is,  you  on  behalf  of  the  witnesses  ? 

Mr.  Margolis :    That  is  right. 

The  Court:    And  not  on  behalf  of  the  defendants? 

Mr.  Margolis :  And  that  the  purpose  of  this  is  to 
discriminate  against  them,  to  penalize  them  because 
of  their  alleged  political  beliefs. 

The  Court:  It  is  wholly  immaterial,  as  I  stated. 
The  grand  jury  is  an  independent,  autonomous  body. 
They  have  a  right  to  institute  an  inquiry  and  r(^- 
gardless  of  any  design  or  motive  that  the  United 
States  Attorney  or  the  Attorney  General  may  have, 
it  is  completely  immaterial.  The  grand  jury  acts  on 
their  own  account  and  by  their  own  vote  only. 

Mr.  Margolis:  Part  of  our  offer  of  proof  is  that 
in  this  case  they  did  not  act  on  their  own  account. 

The  Court:  The  grand  jury  has  not  acted  yet, 
has  it? 

Mr.  Margolis:  In  conducting  this  investigation, 
this  all  stems  out  of  the  United  States  Attorney's 
office  in  Washington. 

Now,  I  want  to  make  it  clear,  your  Honor,  that  we 
make  our  [55]  motion  for  a  continuance  on  all  of 
the  grounds,  and  I  want  to  again  refei-,  so  that  it 
will  not  be  overlooked  in  the  ruling,  to  the  fact  tliat 
we  are  relying  upon,  and  we  want  an  oppoitunity 
to  obtain,  a  certified  copy  of  tlic  iiHlictinciif  in  Xcw 
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York  to  prove  that  these  defendants  in  these  cases — 
l3ecause  I  think  they  are  defendants  at  this  point — 
that  these  defendants  in  these  cases  have  good  cause 
to  apprehend  the  possibility  of  criminal  prosecution 
upon  the  theory  adopted  by  the  United  States,  which 
theory  I  do  not  agree  with  but  that  is  immaterial, 
upon  the  theory  adopted  by  the  United  States  in  the 
case  of  United  States  v.  Foster. 

I  think  we  ought  to  have  our  continuance  at  least 
in  order  to  ])e  given  an  opportunity  to  present  that 
evidence. 

The  Court :  Do  you  wish  to  be  heard  at  this  time, 
Mr.  Goldschein,  in  that  comiection,  or  do  you  wish 
to  proceed? 

Mr.  Goldschein:    I  would  like  to  proceed. 

The  Court:  The  motion  for  continuance  will  be 
in  abatement  until  the  court  is  informed  concerning 
the  questions. 

Direct  Examination 

By  Mr.  Goldschein: 

Q.     This  is  Mr.  E.  L.  Drummond? 

A.     Yes,  sir. 

Q.  Mr.  Drummond,  you  are  the  official  court  re- 
porter now  taking  notes,  the  testimony  of  witnesses, 
before  the  grand  jury?  [56]  A.     Yes,  sir. 

Q.    You  did — 

The  Court :  Before  you  began  to  take  your  notes 
were  you  officially  sworn  as  the  reporter? 

The  Witness:    I  was,  sir. 

The  Court:    And  took  the  oath? 


The  Witness :    I  did,  sir, 


I' 
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By  Mr.  Goldschein: 

Q.     Did  you  take  those  notes  down  in  shortliand  ? 

A.     I  did. 

Q.     Did  you  transcribe  those  notes  ? 

A.     Not  yet. 

Q.     Did  you  take  them  down  accurately? 

A.    Yes,  sir. 

Q.     Can  you  read  those  notes  back  to  us  now  ? 

A.     Yes,  sir. 

Q.  All  right.  Did  you  take  down  the  questions 
asked  and  the  answers  given,  the  questions  asked  by 
me  and  the  answers  given  by  Mrs.  Charles  Iris  Noble  ? 

A.     I  did. 

Mr.  Goldschein :  Can  we  determine,  may  it  please 
the  court,  whether  Mrs.  Noble  is  in  the  courtroom  at 
the  present  time  ? 

The  Court :    Is  Mrs.  Noble  in  the  courtroom  ? 

Mrs.  Noble:    Yes.  [57] 

The  Court:    Let  us  see  if  each  one  is  here. 

Mr.  Bissey?  (Mr.  Bissey  stood.) 

Will  you  answer  present? 

Mr.  Bissey:    Present. 

The  Court:    Mr.  Dobbs? 

Mr.  Dobbs:    Present. 

The  Court:    Mrs.  Smith? 

Mrs.  Smith:    Present. 

The  Court:    Mrs.  Sherman? 

Mrs.  Sherman:    Present. 

The  Court:    Mr.  Bock? 

Mr.  Bock:    Present. 

The  Court :    Mr.  Kasinowitz  ? 

Mr.  Kasinowitz:    Present. 

The  Court:    Mrs.  Forest? 
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Mrs.  Forest:    Present. 

The  Court:    Mr.  Alexander? 

Mr.  Alexander:    Present. 

The  Court:    Mr.  Steinberg? 

Mr.  Steinberg:     Present. 

The  Court :   Very  well.  Mrs.  Noble  is  present. 
By  Mr.  Goldschein : 

Q.  Mr.  Drummond,  will  you  please  read  the  ques- 
tions asked  Mrs.  Noble  and  the  answers  given  by 
Mrs.  Noble? 

A.  "Q.  By  Mr.  Goldschein:  What  is  your  full 
[58]  name,  please,  Madam? 

''A.     Margaret  Iris  Noble." 

Mr.  Margolis:    May  we  ask  the  witness  to  speak 
a  little  louder? 
By  Mr.  Goldschein: 

Q.  The  witness,  after  being  sworn,  testified  as 
follows — 

Mr.  Margolis:    Who  is  testifying  here? 

The  Witness :    Margaret  Iris  Noble. 

The  Court :    Was  the  witness  sworn  ? 

The  Witness:    Yes,  sir;  sworn  to  tell  the  truth. 

The  Court :  Very  well.  Now  start  over  again  with 
the  questions  and  answers. 

Mr.  Margolis:  May  we  ask  the  witness  to  speak 
a  little  louder? 

The  Witness :    I  will  try. 

' '  Q.     What  is  your  full  name,  please,  Madam  ? 

^'A.     Margaret  Iris  Noble. 

'*Q.     Where  do  you  live? 

"A.  Sherman  Oaks,  15041  Sherman  Oaks,  Del- 
gado  Drive. 

"Q.     Mrs.  Noble,  just  so  that  you  understand  your 
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position  here,  let  me  state  this,  that  the  grand  jury  is 
not  investigating-  you.  You  are  merely  subpoenaed 
here  as  a  witness  to  give  what  evidence  [59]  you 
know.  Do  you  understand  that  ? 

''A.     Yes,  I  understand. 

''Q.  Now,  in  connection  with  that,  let  me  ask  you : 
Do  you  know  the  names  of  the  county  officers  of  the 
Los  Angeles  County  Communist  Party  ? 

''A.  I  refuse  to  answer  that  on  the  ground  that 
it  may  incriminate  myself. 

"Q.  Do  you  know  what  the  word  incriminate 
means  ? 

"A.     I  think  so. 

''Q.     AYhat? 

' '  A.     I  think  so. 

*'Q.  You  are  saying  in  substance  that  the  answer 
you  would  give  will  tend  to  involve  you  in  the  com- 
mission of  a  Federal  crime.  You  haven't  committed 
any  crime,  have  you? 

"A.  I  don't  know.  I  would  have  to  talk  this  over 
with  my  lawyer.  But  I  am  sure  that  I  understand  the 
word  incriminate. 

' '  Q.  All  right.  Do  you  know  the  table  of  organiza- 
tion of  the  Los  Angeles  County  Communist  Party  ? 

''A.  I  refuse  to  answer  that  question  on  tlie 
ground  that  it  might  incriminate  myself. 

''Q.     What  is  your  occupation V  What  do  you  do? 

*'A.     I  am  a  housewife. 

''Q.     What  is  your  husband's  first  name?   [60] 

"A.     Charles. 

' '  Q.     Charles  Noble.  What  is  his  occupation  ? 

"A.  I  refuse  to  answer  that  on  the  ground  tliat 
that  may  incriminate  myself. 
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"Q.    You  really  don't  mean  that,  do  you? 

''A.     He  is  a  writer. 

*'Q.    Where  is  he  employed? 

''A.     Free  lance  writer. 

''Q.     Do  you  know  Mr.  Ned  Sparks? 

"A.  I  refuse  to  answer  that  on  the  ground  that 
it  may  incriminate  myself. 

^ '  Q.     Do  you  know  Mr.  Vincent  Russo  ? 

"A.  I  refuse  to  answer  that  on  the  ground  that 
it  might  incriminate  me. 

"Mr.  Goldschein :  All  right.  You  are  not  excused, 
but  we  will  recess  you.  Will  you  wait  in  the  adjoining 
room,  please?" 

Mr.  Goldschein :  Now,  may  it  please  the  court,  we 
insist  that  there  is  nothing  in  any  of  those  questions 
that  could  possibly  tend  to  incriminate  the  witness 
for  any  crime  against  the  United  States  Government. 
We  ask  respectfully  that  the  witness  be  given  an 
opportunity  to  explain  to  the  court,  either  from  the 
witness  stand  or  privately  outside  of  the  hearing 
of  government  counsel,  so  that  she  may  advise  the 
court  and  the  court  be  in  a  position  to  determine 
whether  or  [61]  not  the  answers  to  the  questions 
would  tend,  or  may  tend,  to  incriminate  the  witness 
for  the  violation  of  a  Federal  offense. 

Now  the  court  heard  the  witness  asked  whether  or 
not  she  knows  the  names  of  two  individuals,  and  she 
claimed  the  privilege  against  self-incrimination  with 
reference  to  answering  the  question  on  either  one. 

The  Court:    And  two  other  questions. 

Mr.  Goldschein:  The  last  two  questions,  does  she 
know  Ned  Sparks,  does  she  know  Mr.  Vincent  Russo, 
and  the  court  heard  Mr.  Vincent  Russo  introduced 
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here  this  morning  as  a  special  assistant  to  the  Attor- 
ney General,  showing,  may  it  please  the  court,  how 
ridiculous  is  the  answer  of  the  witness  and  how  each 
of  them,  the  court  will  note,  makes  the  same  answer 
to  those  particular  questions,  which  tends  to  prove 
that  the  intent  of  these  witnesses  is  the  intent  to 
answer  them  in  the  manner  that  they  have  and  is 
by  concerted  agreement. 

The  Court:  The  question  is  whether  or  not  it  is 
contumacious  and  that  turns  upon  whether  or  not 
the  answer  which  they  might  give  might  tend  to 
incriminate  them,  as  disclosed  by  the  question,  or  if 
they  desire  to  give  the  court  information  aside  from 
that  contained  in  the  question  as  may  be  disclosed 
by  the  information  they  may  give  to  the  court. 

Now,  is  it  your  desire  to  proceed  by  putting  on  the 
testimony  given  by  each  of  the  witnesses?  [62] 

Mr.  Goldschein:     Yes,  your  Honor. 

The  Court :  And  then,  Mr.  Margolis,  do  you  wish 
to  be  heard  concerning  each  of  them  as  they  arise 
or  all  of  them  at  the  conclusion  ? 

Mr.  Goldschein :  I  think,  may  it  please  the  court, 
that  it  could  be  handled  much  more  orderly  if  each 
witness  were  handled  individually  so  each  may  be 
given  the  opportunity  to  explain  or  refuse  to  ex- 
plain. 

The  Court :    Very  well. 

Mr.  Margolis :  Does  your  Honor  care  to  hear  from 
us  on  that  subject? 

The  Court:  Just  a  moment.  Mrs.  Noble,  will  you 
come  forward,  please. 

Mr.  Margolis :    Your  Honor  please — 
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The  Court:  Just  a  moment.  Come  on  inside  the 
rail. 

Is  Mr.  Margolis  your  attorney  in  this  proceeding  ? 

Mrs.  Noble:    Yes. 

The  Court:    Very  well,  Mr.  Margolis. 

Mr.  Margolis:  I  think  that  all  of  these  can  be 
handled  most  expeditiously  together,  because  the 
grounds  are  all  of  a  similar  character,  as  your  Honor 
undoubtedly  can  guess  from  the  fact  that  it  was  a 
single  investigation  and  all  these  people  were  sub- 
poenaed together. 

We  think  that  it  can  best  be  handled  together  be- 
cause our  reasons  are  the  same  in  each  of  the  cases, 
and  we  want  at  [63]  this  time  to  renew  our  motion 
for  a  continuance.  I  can  tell  your  Honor  at  this  time 
the  substance  of  what  I  know  about  the  substance 
of  the  indictment  which  was  obtained  in  New  York 
City,  about  Avhich — 

The  Court :  Let  me  see.  There  are  four  questions 
here:  Do  you  know  the  officers  of  the  Communist 
Party  in  Los  Angeles — was  that  the  first  question  ? 

The  Witness:  The  Los  Angeles  County  Commu- 
nist Party. 

The  Court :  Do  you  know  the  table  of  organization, 
do  you  know  Ned  Sparks,  do  you  know  Vincent 
Russo.  Those  are  the  four  questions? 

Mr.  Margolis:    That  is  right. 

The  Court:  Very  well.  Now  your  motion  is  to 
continue  it  in  order  that  you  may  get  a  copy  of  the 
indictment  against  William  Z.  Foster  and  others? 

Mr.  Margolis:  That  is  right,  your  Honor.  I  may 
tell  you  what  our  theory  is. 

The  indictment  in  that  case  was  directed  against 


United  States  of  America  39 

Foster  and  others  ])ecaiise  of  their  membership  and 
activities  as  members  and  officers  of  the  Communist 
Party,  including  such  things  as  attending  a  conven- 
tion, including,  if  your  Honor  please,  the  distribu- 
tion of  literature,  including  the  things  such  as  at- 
tending committee  meetings,  such  as  setting  up 
separate  sections  of  the  Communist  Party  in  various 
])arts  of  the  country.  [64] 

It  is  our  contention,  and  we  are  prepared  primarily 
at  least  to  cite  authorities  to  support  us,  although 
we  want  more  time  to  thoroughly  prepare  and  present 
to  your  Honor  the  authorities,  it  is  our  position  that 
anything  which  tends  to  connect  an  indi\idual  with 
the  Communist  Party,  in  view  of  this  indictment,  is 
something  which  the  witness  need  not  answer  upon 
the  grounds  that  it  might  incriminate  him. 

I  refer  particularly  to  the  case  with  which  your 
Honor  may  be  familiar — 

The  Court :  How  can  the  answer  to  the  question, 
do  you  know  the  officers  of  the  Communist  Party  of 
Los  Angeles  County,  connect  the  witness  with  the 
Communist  Party,  or  do  you  know  the  table  of 
organization  ? 

Mr.  Margolis:  Because  that  can  be  a  link,  if  the 
court  please. 

The  Court :    That  can  be  a  what  ? 

Mr.  Margolis:  That  can  be  a  link  in  a  chain  of 
evidence  tying  a  person  up  into  either  affiliation 
with,  activity  with,  or  membershij)  with  the  Com- 
munist Party. 

The  case  of  Counselman  v.  Hitchcock,  which  T  think 
is  142  U.S.  547,  which  is  the  leading  case  on  this 
point,  supports  the  proposition  that  this  privilege 
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against  self-incrimination  extends  to  refusal  to  an- 
swer any  question  which  tends  to  establish  any  ele- 
ment of  an  offense  or  to  furnish  evidentiary  leads 
from  which  evidence  tending  toward  guilt  may  be 
obtained.  [65]  I  would  be  glad  to  read  portions  of 
the  case  to  your  Honor,  but  as  I  understand  it  now 
we  are  concerned  primarily  with  the  question  of  the 
continuance  rather  than  a  thorough  argument  on  the 
law. 

The  Court :    Yes. 

Mr.  Margolis:  If  there  is  a  possibility,  as  we  in- 
tend to  show  by  these  indictments,  that  persons  may 
be  incriminated  by  virtue  of  membership  in  the 
Communist  Party,  then  if  a — 

The  Court :    What  about  the  Schneiderman  case  ? 

Mr.  Margolis :  Just  a  moment,  your  Honor.  I  will 
answer  the  Schneiderman  case  later. 

The  Court :  In  that  case,  by  virtue  of  membership 
in  the  Communist  Party  the  court  pointed  out  that 
it  was  a  matter  of  individual  action  and  not  a  mem- 
bership in  an  organization  such  as  the  Communist 
Party  was  supposed  by  then  to  be  at  the  time. 

Mr.  Margolis:  I  will  come  to  that  in  a  moment. 
My  point  is  that  if  it  might  ])e  incriminating  to  be 
a  member  of  or  affiliated  with  or  active  on  behalf  of 
the  Communist  Party,  and  anything  which  even  gives 
an  evidentiary  lead  to  that  question,  is  something 
which  need  not  be  answered  and  against  which  the 
privilege  may  be  claimed. 

The  Court :  What  statute  are  they  accused  of  vio- 
lating in  the  Foster  case?  [66] 

Mr.  Margolis :    In  the  Foster  case  they  are  accused 
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of  violating  Section  2  of  the  Act  of  June  28,  1940, 
coinmonly  known  as  the  Smith  Act. 

The  Court:    What  does  that  require? 

Mr.  Margolis:  It  is  Section  10,  Title  18  of  the 
United  States  Code.  It  may  l)e  a  different  section  in 
the  new  edition,  your  Honor. 

The  Court:  AVhen  was  the  indictment  ])rought, 
before  September  1st?  (Examining  citation.) 

Very  wxll. 

Mr.  Margolis:  Now,  I  am  informed  something 
that  I  didn't  know  about,  that  in  addition  to  the 
indictment  that  I  have  referred  to,  which  exists  in 
New  York,  there  are  12  individual  indictments  which 
are  based  solely  upon  membership  in  the  Communist 
Party.  I  would  say  that  these  questions — I  will  come 
to  the  Russo  question  in  a  moment — that  these  ques- 
tions might  tend  to  furnish  evidentiary  leads  and, 
if  so,  the  privilege  might  be  claimed. 

Now  as  far  as  the  Schneiderman  case  is  concerned, 
the  government  is  not  in  a  position  to  claim  the  benefit 
of  the  Schneiderman  case.  We  think  the  Schneider- 
man  case  is  a  correct  decision,  that  it  ought  to  be  the 
law  of  the  land  today,  but  the  government  is  not 
recognizing  the  Schneiderman  case  as  the  law  of 
the  land  today.  It  is  indicting  people  despite  tlie 
Schneiderman  case,  and  under  the  case  of  Counsel - 
man  v.  Hitchcock,  [67]  an  individual  has  the  right  to 
claim  the  privilege  against  self-incrimination  if  ther(i 
is  a  possibility  of  his  being  indicted  as  a  result  of 
either  his  testimony,  evidentiary  leads  obtained  by 
his  testimony,  or  where  his  testimony  constitutes  the 
slightest  bit  of  evidence  which  can  be  used  as  part 
of  the  basis  of  obtaining  an  indictment  against  him. 
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And  it  doesn't  make  any  difference  whether  the  in- 
dictment is  good  or  is  bad,  if  there  is  a  possibility  of 
an  indictment  being  taken  against  him,  then  the  very 
question  that  the  person  may  be  deprived  of  his 
liberty  temporarily,  may  have  to  put  up  bond,  may 
be  forced  to  defend  himself,  is  sufficient  to  entitle 
him  to  claim  the  privilege  against  self-incrimination. 

If  today  it  were  true  that  the  government  of  the 
United  States,  through  the  United  States  Attorney 
General's  office,  the  very  office  which  is  acting  here, 
had  consistently  taken  the  position  that  the  Schnei- 
derman  case  prevented  the  issuance  of  such  an  in- 
dictment, then  we  would  have  an  entirely  different 
question  here,  one  in  the  nature  of  the  one  your 
Honor  presents,  but  the  situation,  and  what  we  want 
to  prove,  we  don't  have  the  certified  copies  of  the 
indictment  here,  we  couldn't  have  had  them  here  by 
this  time,  but  what  we  want  to  prove  is  that  the 
government  has  not  taken  this  position  and  if  these 
people  testify  in  response  to  these  questions  there  is 
a  danger  that  they  may  be  furnishing  evidentiary 
leads,  [68]  there  is  a  danger  that  they  might  be  fur- 
nishing particles  of  evidence  which  might  tend  to 
incriminate  them  under  that  theory.  That  is  our 
position. 

Now  on  the  question  of  Vincent  Russo,  if  each  of 
these  defendants  had  been  asked — 

The  Court :  You  are  arguing  the  merits  now  or  to 
your  continuance? 

Mr.  Margolis :  Except  that  your  Honor  might 
be  able  to  dispose  of  the  Vincent  Russo  matter. 

If  the  witnesses  had  been  asked,  do  you  know  ^Ir. 
want  to  consider  granting  a  continuance,  we  might 


United  States  of  America  43 

Vincent  Russo  who  is  sitting  here,  and  he  had  been 
pointed  to  and  identified,  that  might  be  a  different 
question,  and  they  might  be  ordered  to  answer  that 
question,  but  they  weren't  asked  that.  No  evidence 
has  been  presented  that  this  Mr.  Vincent  Russo  is 
the  only  Vincent  Russo  who  exists,  that  there  isn't 
another  Vincent  Russo  in  the  United  States,  tliat 
there  isn't  another  Vincent  Russo  in  Los  Angeles,  or 
knowing  him  or  any  connection  with  him  might  not 
be  an  evidentiary  lead.  It  is  precisely  the  sort  of 
thing  that  the  government  could  utilize  in  obtaining 
an  indictment  similar  to  the  one  obtained  in  the  case 
of  United  States  v.  Foster  and  Dennis.  The  name  of 
the  case  is  United  States  v.  Foster,  of  course. 

I  do  not  want  to  have  this  argument  considered  as 
a  complete  argument  on  the  merits.  I  am  merely  mak- 
ing this  as  an  [69]  argument  on  my  motion  for  a 
continuance  and  ask  for  a  ruling  on  that  at  this 
time. 

The  Court:    Very  well. 

Do  you  wish  to  be  heard  further,  Mr.  Goldschein, 
in  connection  with  the  motion  for  a  continuance? 

Mr.  Goldschein:  We  are  objecting  to  the  motion 
for  a  continuance  and  for  reasons  I  would  like  to 
state  as  follows: 

There  isn't  any  basis  of  course  for  the  statement 
of  Mr.  Margolis,  to  get  up  here  and  simply  state  that 
the  government  is  making  a  crusade  against  anyone. 
That  is  ridiculous. 

It  is  also  ridiculous  to  say  that  the  questions  asked 
the  witness  here  is  the  beginning  of  a  chain  tliat  may 
lead  to  something  that  may  tend  to  incriminate  hi  in, 
any  more  than  asking  the  witness  what  his  name  is. 
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There  isn't  anything  more  to  the  question  asked,  does 
he  know  the  names  of  the  officers  of  the  Los  Angeles 
County  Communist  Party — 

The  Court :  You  are  arguing  the  merits  now.  Coun- 
sel has  argued  again  that  the  matter  ought  to  be 
continued  in  order  that  he  may  be  able  to  produce 
before  this  court  a  certified  copy  of  the  indictment 
brought  someplace  in  the  East,  United  States  v. 
Foster,  because  that  will  reveal  that  somebody  was 
indicted  because  they  knew  something  about  the  Com- 
munist Party,  and  so  on. 

What  you  to  say  as  to  that? 

Mr.  Goldschein:  I  was  just  leading  up  to  that. 
I  am  [70]  coming  to  the  proposition  of  what  would 
tend  to  incriminate  the  witness. 

Now  Mr.  Margolis  informs  us  here  that  these 
witnesses  before  the  grand  jury  are  Communists,  by 
inference,  that  the  Attorney  General  is  after  these 
people,  and  the  inference  is  that  they  must  be  Com- 
munists. 

Mr.  Margolis :  There  is  no  such  inference.  Maybe 
counsel  wants  to  infer  that. 

The  Court :    What  is  the  difference  ? 

Mr.  Margolis:  I  don't  think  counsel  should  be 
allowed  to  talk  to  the  press  this  way. 

The  Court:  I  do  not  see  how  I  have  been  able  to 
prevent  either  counsel  from  doing  so. 

Mr.  Goldschein :  May  it  please  the  court,  the  New 
York  indictments,  as  I  understand  them,  are  based 
on  the  Smith  Act  which  prohibits  advocating  the 
overthrow  of  the  government  by  force  and  violence, 
or  counseling  or  encouraging  any  organization  that 
advocates  the  overthrow  of  the  government  by  force. 
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Today  there  is  no  statute  that  makes  it  a  violation 
of  the  law  to  be  a  member  of  the  Communist  Party. 
Now  the  Schneiderman  case  and  the  Barsky  case 
both  stand  for  that  principle. 

It  might  be  interesting  to  note  that  five  witnesses 
in  Denver  were  held  for  contempt  for  refusing  to 
answer  questions  more  direct  in  connection  with  their 
Communist  activities.  [71]  One  refused  to  answer 
whether  or  not  she  was  a  member  of  the  Communist 
Party.  Others  refused  to  answer,  after  making  the 
statement  that  they  were  members  of  the  Communist 
Party,  questions  relating  to  other  people  that  they 
knew. 

More  interesting  than  that  is  the  fact  that  the 
Circuit  Court  of  Appeals  denied  bail  last  Thursday 
on  the  matter  that  there  was  no  substantial  question 
of  law  involved  from  the  iDench. 

Now  these  witnesses  haven't  come  to  the  point  as 
to  whether  or  not  they  are  members  of  the  Communist 
Party  or  whether  they  have  taken  any  active  part  in 
the  Communist  Party,  and  nobody  has  been  asked 
the  question  as  to  whether  or  not  they  advocate  the 
overthrow  of  the  government  by  force.  The  grand 
jury  hasn't  touched  on  that  question. 

The  New  York  indictment  has  absolutely  nothing 
to  do  with  this  question  at  bar. 

The  Court :  I  am  satisfied  that  it  does  not,  counsel. 
The  motion  for  a  continuance  is  denied. 

Mr.  McTernan:  Would  you  hear  from  us  a  mo- 
ment longer  on  this  question,  because  T  think  there 
is  a  serious  matter  raised  by  Mr.  Goldschein's  argu- 
ment. 
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The  Court :  It  is  solely  on  the  question  of  whether 
or  not  the  Foster  indictment  is  material  here. 

Mr.  McTernan:  I  don't  think  that  is  the  only 
question. 

The  Court:    That  is  the  question.  [72] 

Mr.  McTernan :  If  we  could  have  time  to  submit 
proof  to  your  Honor  in  support  of  the  position 
w^hich  the  witnesses  have  taken  before  the  Grand 
Jur}^,  part  of  our  proof  consists  of  the  New  York 
indictment. 

The  Court:  Assuming  that  the  indictment  is,  as 
you  say,  that  it  is  for  a  violation  of  this  Section 
10  of  Title  18  of  the  United  States  Code,  I  cannot 
see  how  it  could  possibly  affect  the  right  of  the 
Avitness  to  refuse  to  answer  the  question  on  the 
ground  that  she  might  be  incriminated,  any  one  of 
the  four  questions  that  are  here.  Now  this  is  the 
point  that  is  involved  here,  and  the  question  of  the 
continuance. 

Mr.  McTernan:  Your  Honor,  I  don't  want  to  be 
disrespectful,  but  I  think  the  matter  has  been  pre- 
sented to  you  by  the  Special  Assistant  to  the  At- 
torney General  in  the  Avrong  way.  The  question  is 
not — 

The  Court:     You  mean  in  a  comdncing  way? 

Mr.  McTernan:  In  the  wrong  way,  your  Honor. 
Counsel  has  not  called  your  attention  to  the  law 
which  governs  this  matter. 

The  Court:     Very  well.    What  is  it? 

Mr.  McTernan:  The  law  which  governs  this 
matter  is  the  provision  in  Title  18,  Section  10,  which 
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makes  it  a  crime  to  be  a  member  of  an  organization 
that  advocates  the  overthrow  of  the  government  by- 
force  and  violence.  His  office,  whicli  has  ])roug]it 
indictments  in  controvention  to  the  Schneiderman 
[73]  case,  which  claims  that  membership  alone  in 
that  organization  is  membership  in  an  organization 
which  violates  Section  10.  In  other  words,  mem- 
bership and  membership  alone  in  the  Communist 
Party,  according  to  the  Attorney  General  of  this 
country,  constitutes  membership  in  an  organization 
which  advocates  the  overthrow^  of  the  government 
by  force  and  violence. 

What  this  witness  is  claiming  is  a  privilege 
against  a  question  which  might  tie  her  in  with  the 
Communist  Party  because,  as  we  mil  prove  to  your 
Honor  if  we  are  given  the  opportunity  through  this 
continuance,  simply  membership  alone  was  enough 
to  indict  12  individuals  in  New  York  City,  not  on 
a  joint  indictment  of  conspiracy,  but  on  individual 
indictments,  your  Honor,  which  charged  that  these 
people  were  members  of  such  an  organization,  to 
wit,  the  Communist  Party. 

In  other  words,  it  is  said  in  the  indictment  that 
they  are  members  of  an  organization  which  advo- 
cates the  overthrow  of  the  government  by  force 
and  violence,  to  wit,  the  Communist  Party,  know- 
ing it  to  be  such. 

Now  we  submit  to  you  that  any  question  which 
elicits  from  a  witness  her  knowledge,  her  personal 
knowledge,  your  Honor,  she  is  not  being  asked  to 
testify  to  hearsay,  to  her  personal  knowledge  as  to 
who  the  county  officers  are,  to  her  personal  kuowl- 
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edge  of  an  organizational  chart,  is  a  question  which 
will  tie  her  in  with  the  Communist  Party  and  subject 
her  to  a  reasonable  risk  of  prosecution,  which  is 
what  the  [74]  Court  says  is  the  test  under  such 
case  as  Counselman  v.  Hitchcock  and  United  States 
V.  Weisman. 

We  are  asking  simply  for  an  opportunity  to  make 
this  record  comiDlete.  We  don't  see  how  your  Honor 
can  adequately  decide  this  question,  and  it  means 
a  decision  which  affects  the  liberty  of  this  individ- 
ual, without  having  a  complete  record. 

For  example,  in  the  Weisman  case,  which  is  cited 
in  111  F.  (2d)  260,  there  perfectly  innocent  ques- 
tions were  asked  the  witness  and  he  was  allowed 
to  show  the  existence  of  an  indictment  against  other 
people,  a  plan  on  the  part  of  the  United  States  At- 
torney's office  to  bring  indictments  against  other 
people  which  could  include  him.  With  that  proof 
in  the  Court,  the  opinion  being  written  by  Justice 
Learned  Hand — 

The  Court:  What  about  the  Barsky  case,  where 
the  Supreme  Court  sustained  the  contempt  con- 
viction for  refusal  to  answer  the  direct  question 
Avhether  or  not  they  were  a  member  of  the  Com- 
munist Part  or  believed  in  Communism? 

Mr.  McTernan :  The  Barsky  case  specifically  points 
out  that  the  privilege  against  self-incrimination 
is  not  involved.  They  w^ere  discussing  simply  the 
power  of  a  legislative  committee  to  ask  such  a  ques- 
tion, the  privilege  against  self-incrimination  not 
having  been  claimed  at  the  time  the  questions  were 
put — as  a  matter  of  fact,  questions  were  not  put — 
and  the  question  of  self-incrimination  not  having 
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been  [75]  raised  before  tlie  Court.  The  Barsky  case 
has  nothing-  to  do  with  what  is  before  your  Honor. 
All  we  are  asking  is  a  chance  to  make  a  record  on 
which  the  libei'ty  of  this  individual  will  be  deter- 
mined. 

We  submit  to  you  that  we  will  have  a  record,  if 
you  will  give  us  enough  time,  which  will  be  vii*tu- 
ally  identical  with  the  record  in  which  Judge 
Learned  Hand  in  the  Weisman  case  held  entitled 
the  T\dtness  to  claim  his  privilege. 

The  Court:  The  motion  for  a  continuance  is 
denied. 

Mr.  Margolis:  Are  we  proceeding  with  one  case 
at  a  time? 

The  Court:     Yes. 

Does  the  witness  at  this  time  wish  to  make  a 
statement  to  the  Court  out  of  the  presence  of  the 
Grand  Jury  and  out  of  the  presence  of  the  United 
States  Attorney's  office  in  explanation  of  her  re- 
fusal? 

Mr.  Margolis:  We  are  prepared  to  make  what- 
ever showing  we  have  here  in  open  court,  your 
Honor. 

The  Court:  You  are  answering  for  the  witness, 
that  she  does  not? 

Mr.  Margolis:     That  is  right. 

The  Court:     Is  that  correct? 

Mrs.  Noble:     That  is  correct. 

Mr.  Margolis:  Your  Honor,  I  want  to  make  an 
offer  of  proof  at  this  point.  I  have  here  one  of  the 
indictments  and  [76]  I  want  to  offer  to  prove  that 
sometime  during  the  year  1948—1  do  not  have  the 
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exact  date  but  it  was  within  the  past  several  months 
—in  the  District  Court  of  the  United  States,  for 
the  Southern  District  of  New  York,  there  was  re- 
turned an  indictment  in  Case  No.  C-128-87,  entitled 
United  States  of  America  v.  William  Z.  Foster, 
Eugene  Dennis,  also  known  as  Francis  X.  Waldron, 
Jr.,  John  B.  Williamson,  Jacob  Stachel,  Robert  G. 
Thompson,  Benjamin  J.  Davis,  Jr.,  Henry  Winston, 
John  Gates,  also  known  as  Israel  Regenstrief,  Irv- 
ing Potash,  Gilbert  Green,  Carl  Winter,  and  Gus 
Hall,  also  known  as  Arno  Gust  Halberg,  reading 
eiihev  as  follows  or  substantially  as  follows — I 
offer  to  prove  that  it  reads  as  follows: 

"The  Grand  Jury  charges: 

"1.  That  from  on  or  about  April  1,  1945,  and 
continuously  thereafter  up  to  and  including  the  date 
of  the  filing  of  this  indictment,  in  the  Southern 
District  of  New  York,  and  elsewhere—" 

Mr.  Goldschein:  I  have  a  copy  of  that  indict- 
ment, if  it  will  save  time. 

The  Court :  Let  counsel  look  at  it  and,  if  agree- 
able, you  may  pass  it  up  to  me. 

(The  document  referred  to  was  exhibited  to 
counsel.) 

Mr.  Margolis:  Could  we  have  a  stipulation  that 
this  is  a  true  and  correct  copy  of  an  indictment- 
do  you  know  what  date  it  was  issued  in  New  York? 
Within  the  past  several  [77]  months? 

Mr.  Goldschein:    Yes. 

Mr.   Margolis:     And   now  pending? 

Mr.  Goldschein :    Yes,  if  you  wish. 

Mr.  Margolis :     I  understand  there  is  such  a  stip- 
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Illation.   I  ask  that  this  dociunent  be  niarkod  de- 
fendant's exhibit — 

The  Clerk:    A. 

Mr.  Margolis:  A,  and  offer  it  in  evidence,  your 
Honor. 

(The  document  referred  to  was  passed  to  the 
Court.) 

The  Court :    Very  well.    I  have  read  it. 

Mr.  Mars^olis:  We  also  offer  to  prove,  your 
Honor  please,  that — is  that  admitted  in  evidence? 

The  Court:     Admitted. 

(The  document  referred  to  was  received  in 
evidence  and  marked  Respondent's  Exhibit  A.) 

[Printer's  Note:  Respondent's  Exhibit  A  is 
identical  to  Defendant's  Exhibit  A,  set  out  in 
full  at  page  327,  Vol.  II.,  of  this  printed  record.] 

Mr.  Margolis :  We  also  offer  to  prove  that  there 
is  now  pending  in  the  same  Court  12  individual 
cases  entitled  United  States  of  America  v.  William 
Z.  Foster,  United  States  of  America  v.  Eugene  Den- 
nis, and  so  forth  and  so  on,  in  which  12  cases  each 
of  the  defendants  named  in  Defendant's  Exhibit  A 
are  individually  charged  solely  with  membersliij)  in 
the  Communist  Party,  an  organization  it  is  alleged 
that  teaches  and  advocates  the  overthrow  and  de- 
struction of  the  United  States  by  force  and  aIo- 
lence  [78] 

We  have  asked  counsel  if  he  has  copies  of  those 
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indictments  here  and  he  says  he  does  not  have.  We 
submit  this  as  an  offer  of  proof,  not  because  of  our 
inability  to  prove  this  if  a  continuance  were  granted 
for  that  purpose,  but  simply  because  we  do  not 
have  it  here  and  it  would  take  perhaps  two  or  three 
days  by  wiring  tonight  to  get  back  certified  copies  of 
those  indictments— maybe  four  days.  That  is  the 
reason  for  offering  to  prove  that. 

AVe  also  offer  to  prove  that  with  respect  to  all 
of  these  indictments,  in  other  words,  the  indictment. 
Defendant's  Exhibit  A  and  these  others  which  we 
have  mentioned,  a  motion  or  motions  to  dismiss 
them  were  denied  in  the  United  States  District 
Court  within  the  last  several  days. 

AVill  counsel  be  willing  to  stipulate  to  that? 
Mr.  Goldschein :     No,  sir. 

Mr.  Margolis:  Apparently  counsel  thinks  this 
is  more  serious  than  he  has  indicated  or  he  would 
be  willing  to  stipulate.  That  is  a  fact.  It  has  ap- 
peared in  all  of  the  papers,  and  we  would  like  an 
opportunity  to  get  a  certified  copy  of  the  order 
denying  the  motions  to  dismiss  or  the  orders  deny- 
ing the  motions  to  dismiss  in  each  of  these  cases. 

We  make  it  as  an  offer  of  proof  solely  because  f( 
we  are  denied  the  opportunity  to  obtain  them. 

We  also  would  like  to  offer  to  prove  that  these 
cases,  all  of  them  referred  to,  are  now  set  for  trial, 
or  at  least  [79]  up  until  a  day  or  two  ago  were  set 
for  trial,  for  November  1st  or  2nd,  1948,  and  are 
presently  pending  in  the  status  that  I  have  in- 
dicated in  the  United  States  District  Court. 
If  we  were  allowed  time  to  obtain  a  continuance 
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we  would  prove,  and  we  hereby  offer  to  prove,  the 
following — 

The  Court:  The  motion  for  a  continuance  has 
been  denied.  We  are  talking  about  the  merits  of 
it  now. 

Mr.  Margolis:  I  understand  that,  but  I  want 
the  record  to  be  clear,  that  the  reason  that  this  is  an 
offer  of  proof  and  is  not — we  are  not  presenting 
evidence — is  not  because  of  any  inherent  inability 
on  our  part  to  present  this  evidence,  but  simply 
because  we  cannot  have  it  here  at  this  moment  in 
view  of  the  fact  that  the  defendants  in  this  case 
were  served  at  7:00  a.m.  this  morning  and  since 
then,  as  your  Honor  knows,  we  have  been  pretty 
well  occupied.  That  is  my  only  reason  for  continu- 
ously referring  to  the  denial  of  the  continuance. 

We  offer  to  prove  through  the  testimony  of  the 
Attorney  General,  through  newspaper  reports, 
through  other  witnesses,  that  the  Attorney  General 
of  the  United  States  has  announced  that  it  is  his 
plan  and  intention  to  obtain  a  series  of  indictments 
throughout  the  United  States  of  America,  includ- 
ing specifically  the  City  of  Los  Angeles,  charging 
persons  with  violation  of  Section  2  of  the  Act  of 
June  28,  1940,  commonly  known  as  the  Smith  Act, 
and  that  said  indictments  will  be  based  [80]  solely 
upon  the  proposition  that  the  individuals  are  mem- 
bers of  or  alleged  to  be  members  of  the  Comnui- 
nist  Party. 

Your  Honor  please,  we  now  have — Mr.  Gold- 
schein  told  us  orginally  he  didn't  have  it  but  aj)- 
parently  found  it  in  his  files — a  copy  of  one  of  the 
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original  indictments,  of  one  of  the  indictments  of 
which  I  said  there  were  12  against  different  in- 
dividuals. 

Mr.  Goldschein:     This  is  a  copy. 

Mr.  Margolis:  This  is  a  copy,  and  I  understand 
that  he  is  willing  to  stipulate  that  this  is  a  true  and 
correct  copy,  and  that  there  are  11  other  indictments 
similar  to  this,  except  for  the  name  of  the  persons 
involved. 

Is  that  correct? 

Mr.  Goldschein:     That  is  correct. 

Mr.  Margolis :     Mr.  Goldschein  has  indicated  that 
he  will  so  stipulate,  and  may  the  record  so  show. 
I  offer  this  dociunent  as  Defendant's  Exhibit  B. 
The  Court :     It  will  be  received  in  evidence. 

(The  document  referred  to  was  received  in 
evidence  and  marked  Respondent's  Exhibit  B.) 

[Printer's  Note:  Respondent's  Exhibit  B  is 
identical  to  Defendant 's  Exhibit  B  set  out  in  full 
at  page  331,  Vol.  II.,  of  this  printed  record.] 
Mr.  Margolis:     May  it  be  deemed  that  my  offer 
of  proof  as  to  the  Attorney  General's  statement  of 
intention  and  intended  action,  which  refer  to  12  in- 
dictments  concerning  which   I   made   an   offer   of 
proof,   are  intended  now  to  refer  to  Defendant's 
Exhibits  A  and  B?     In  other  words,  I  made  an 
oft'er  of  [81]  proof  which  I  referred  to  before  De- 
fendant's Exhibit  B  was  in  evidence.   So  shall  I 
repeat  it  in  order  to  keep  the  record  straight? 
The  Court:     You  mean  your  offer  is  to  prove  by 
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the  Attorney  General's  testimony  that  he  said  he 
was  going  to  go  about  the  country,  including  spe- 
cifically Los  Angeles,  and  indict  people  on  indict- 
ments similar  to  your  Exhibit  B? 

Mr.  Margolis:     A  and  B. 

The  Court:  A  and  B,  for  being  members  of  the 
Communist  Party? 

Mr.  Margolis:  That  is  right.  That  he  has  so 
announced  and  that  it  is  his  contention  so  to  do. 

We  also  offer  to  prove  in  this  connection  that 
the  Attorney  General  has  found  under  the  loyalty 
check  order — I  don't  know  the  exact  designation  of 
the  order — Executive  Order  9835,  that  the  Commu- 
nist Party  is  an  organization  which  advocates  the 
overthrow  of  the  American  form  of  goverimient  by 
force  and  violence,  that  there  is  a  specific  adminis- 
trative finding  to  that  effect.  Again  we  say,  con- 
trary to  the  Scheiderman  case.    There  it  is. 

We  also  offer  to  prove  that  the  Attorney  Gen- 
eral's office  is  proceeding  throughout  the  United 
States  to  institute  and  carry  into  effect  deporta- 
tion proceedings  against  numerous  individuals  upon 
the  theory  that  the  Communist  Party  is  an  illegal 
organization,  one  which  advocates  the  overthrow  of 
the  [82]  government  by  force  and  violence,  and  that 
mere  affiliation  with  the  Communist  Party  is  a  suf- 
ficient basis  for  deportation. 

We  offer  to  prove  that  the  Attorney  General  of 
the  United  States  has  made  the  statement  on  a 
number  of  occasions  that  it  is  the  policy  and  y)osi- 
tion  of  his  office  that  anyone  who  is  a  member  of 
the  Communist  Party  has  violated  this  section  (»f 


56  *S^.  H.  Kasinowitz  and  L.  A.  Doran  vs, 

the  Smith  Act,  and  that  this  is  the  official  policy 
of  the  Government  of  the  United  States,  upon  the 
basis  of  which  it  intends  to  act  in  the  future  and  at 
least,  and  in  addition,  that  this  is  the  announced 
official  policy  upon  the  basis  of  which  the  Gov- 
erimient  of  the  United  States  intends  to  act  in  the 
future. 

On  that  phase  of  it,  your  Honor,  that  completes 
our  offer  of  proof,  but  at  this  time  we  would  like 
to  call  as  a  witness  the  clerk  of  the  jury  commis- 
sion to  take  testimony  on  another  point.  We  haven't 
had  a  chance  to  subpoena  him,  but  he  is  probably 
available. 

The  Court:  That  is  on  the  point  of  the  organi- 
zation of  the  Grand  Jury? 

Mr.  Margolis:     That  is  right,  your  Honor. 

The  Court:  Under  my  ruling  this  morning,  and 
I  still  adhere  to  it,  a  witness  cannot  challenge  the 
organization  of  the  Grand  Jury. 

Mr.  Margolis:  Will  I  have  an  opportunity  to 
make  an  offer  [83]  of  proof  on  that  point,  your 
Honor  ?  i 

The   Court:     Make   your   offer   of   proof.  ! 

Mr.  Margolis:  I  offer  to  prove,  your  Honoii 
please,  that  the  Grand  Jury  in  this  particular  cas€! 
was  selected  from  a  panel  which  was  in  turn  se- 
lected by  the  jury  commissioner  and  the  clerk  of 
the  court  in  a  manner  not  calculated  to  achieve  £ 
representative  cross-section  of  the  community,  u 
that  among  other  things  names  for  persons  on  thai, 
panel  were  obtained  from  golf  clubs,  society  clubs' 
social  registers,  and  similar  sources  of  individuals 
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in  the  higher  economic  brackets,  and  that  names 
were  not  obtained  from  sources  in  the  lower  eco- 
nomic brackets  in  the  same  maner  that  they  were 
from  sources  in  the  higher  economic  brackets. 

We  offer  to  show  that  in  the  selection  of  names 
from  the  telephone  book,  which  was  used  as  one  man- 
ner of  selection,  one  source  of  selection,  certain 
areas  of  the  community  in  which  persons  in  the 
lower  economic  brackets  lived,  were  consistently  and 
repeatedly  and  constantly  discriminated  against, 
and  that  the  selections  were  made  overwhelmingly 
from  the  sections  where  persons  in  the  higher  eco- 
nomic brackets  live. 

We  also  offer  to  prove  that  the  composition  of 
this  Grand  Jury,  of  the  panel  from  which  it  was 
selected,  is  such  that  there  is  absolutely  no  possi- 
bility, no  reasonable  possibility,  that  the  Grand 
Jury  was  selected  in  a  manner  calculated  to  achieve 
a  representative  cross-section  of  the  community, 
and  [84]  that  the  very  results  of  the  selection,  hy 
virtue  of  the  fact  that  the  composition  of  the  Grand 
Jury  and  of  the  panel  from  which  it  was  selected 
indicate  the  discrimination  to  which  we  referred. 

Now  I  could  give  a  more  detailed  offer  of  proof  if 
necessary. 

The  Court :  Do  you  have  an  affidavits  to  offer  in 
support  of  your  charge  ? 

Mr.  Margolis:  I  would  like  to  have  an  opportu- 
nity to  prepare  them,  your  Honor.  I  just  have  had 
l|  no  opportunity  to  prepare  such  affidavits,  and  T 
hereby  renew  my  motion  for  a  contiiuiance  to 
j  prejjare  such  affidavits. 
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The  Court :  The  motion  is  denied.  I  will  adhere 
to  the  ruling  I  made  this  morning  in  the  Blair 
case,  that  the  witness  has  no  right  or  privilege  to 
challenge  the  composition  of  the  Grand  Jury  before 
whom  he  is  called  as  a  witness. 

Does  that  conclude  your  presentation? 

Mr.  Margolis:     No,  your  Honor,  it  does  not. 

xVs  I  understand  your  Honor's  ruling,  it  is  not 
based  upon  my  failure  to  furnish  affidavits,  that 
your  Honor  does  not  deem  that  I  have  been  negli- 
gent, or  counsel  for  these  defendants  have  beeni 
negligent,  or  would  have  had  any  possibility  within 
the  time — 

The  Court :  My  ruling  is  that  the  witness  has  no 
legal  standing.  [85] 

Mr.  Margolis:  Well,  your  Honor  asked  for  affi- 
davits and  I  wondered. 

The  Court:  No,  I  did  not.  I  asked  if  you  had 
any.     I  do  not  want  anything.  [85-A] 

Mr.  Margolis : 

In  connection  with  our  other  defenses,  your 
Honor,  we  offer  to  prove  that  the  grand  jury  is  not  I 
conducting  a  bona  fide  investigation  within  the  scope 
of  its  powers  in  that  the  investigation  herein  was 
instituted  by  the  office  of  the  Attorney-General  of 
the  United  States. 

The  Court:  That  is  a  repetition  of  the  ground 
which  you  urged  before,  is  it  not? 

Mr.  Margolis:  That  is  right,  but  I  urged  them 
previously  as  a  basis  foi*  a  continuance.  I  want  to 
now  make  my  record  entirely  ch^ar.  Does  your  Honor 
wish  me  to  refer  to  the  grounds  I  urged  before? 

The  Court:    I  think  if  you  merely  state  them., 
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They  are  the  same  gTounds?  You  are  now  offering- 
them  on  the  merits,  is  that  correct? 

Mr.  Margolis:  Yes.  And  we  offer  specitieally  to 
produce  evidence  to  support  these  grounds,  your 
Honor,  if  given  an  opportunity  to  do  so. 

The  Court:     Very  well. 

There  will  be  the  same  ruling,  to  the  effect  that 
the  witness  has  no  legal  standing  to  challenge  the 
composition  of  institution  of  the  grand  jury  on  the 
grounds  which  are  set  forth  in  the  written  motion. 

Mr.  Margolis:  I  think  that  the  record  ought  to 
be  clear,  your  Honor,  that  these  people  who  you  are 
referring  to  as  witnesses  are  now  defendants  before 
your  Honor.  [86] 

The  Court:  They  are  respondents.  They  are  not 
defendants. 

Mr.  Margolis:  This  is  a  proceeding  of  a  criminal 
nature,  as  I  understand  it,  and  they  have  the  same 
status  as  a  defendant. 

The  Court:  No,  I  do  not  know  that  it  is  a  i)ro- 
ceeding  in  the  nature  of  a  criminal  proceeding. 

Mr.  Margolis:  I  would  like,  if  we  had  time,  to 
have  an  opportunity  to  present  authorities  to  you  on 
that  point. 

Now  may  I  have  some  time  to  argue  the  law? 

The  Court:     What  have  you  ])een  arguing? 

Mr.  Margolis:  I  have  made  a  preliminary  argu- 
ment, your  Honor.  This  is  a  matter  of  very  vital 
importance. 

The  Court:  I  understand  that  it  is  a  matter  ol* 
vital  importance. 

Mr.  Margolis:     At  the  time  that  T  i)reseiit('d  the 
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any  State,  Territory,  District  or  Possession  thereof, 
or  the  government  of  any  political  subdivision 
therein,  by  force  or  violence,  or  by  the  assassination 
of  any  officer  of  any  such  government" ; 

Is  that  a  political  party? 

Mr.  Margolis:  I  say  this,  I  defend  no  iDolitical 
party,  but  what  has  happened 

The  Court :  I  do  not  understand  counsel.  You  said 
a  moment  ago  that  these  people  would  incriminate 
themselves  because  they  would  show  some  connection 
by  their  answer  with  the  Communist  Party,  and  that 
they  were  indicted  for  being  members  of  the  Com- 
munist Party.  The  indictments  show  on  their  face 
that  they  are  brought  under  this  section  which  I  have 
just  read,  and  now  you  say  it  is  a  political  party. 

Mr.  Margolis:  That  the  Communist  Party  is  a 
political  party?  The  Schneiderman  case  has  said  so. 
I  go  along  with  the  Supreme  Court  on  that. 

The  Court:  How  could  they  be  incriminated  if 
they  said  they  were  a  member  of  a  political  party  ? 

Mr.  Margolis:  If  the  United  States  Attorney- 
General's  office  also  went  along  with  the  Schneider- 
man  case  they  would  not  be  incriminated.  But  the 
United  States  Attorney-General's  office  has  aban- 
doned the  Schneiderman  case.  That  is  precisely  the 
point  I  am  trying  to  make.  [94] 

The  Court :  If  your  position  that  any  answer  here 
which  might  be  given  to  any  of  these  questions  would 
merely  disclose  that  they  were  or  were  not  a  member 
of  a  political  party,  it  seems  to  me  that  we  need  not 
waste  any  more  time  and  the  witness  should  answer 
the  question. 
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If  your  position,  however,  is  that  the  answer  she 
may  give  may  tend  to  incriminate  her,  that  again  is 
something  else.  You  may  proceed. 

Mr.  Margolis:  Our  position  is  simply  this,  your 
Honor,  that  the  Attorney-General  is  prosecuting 
members  of  the  Communist  Party  upon  the  theory 
of  the  Communist  Party  advocates  this.  We  think 
that  the  Attorney-General's  office  is  violating  the 
Schneiderman  case,  but  that  makes  no  difference  as 
far  as  the  claim  of  privilege  is  concerned.  If  the  At- 
torney-General's office  is  prosecuting  y)eople  because 
of  their  membership  in  the  Communist  Party,  or 
their  claimed  membership  in  the  Communist  Party, 
then  there  is  a  right  to  claim  the  privilege  even 

though  the  Attorney-General's  office  is  wrong.  [95] 

*  *  *  * 

The  Court :  I  do  not  read  the  Schneiderman  case 
as  you  contend  in  connection  with  this  matter.  Tlie 
Schneiderman  case  is  authority  for  the  proposition 
that  guilt  is  personal  regardless  of  any  membership 
in  any  party. 

Mr.  Margolis :     That  is  correct. 

The  Court :    Or  any  organization. 

Mr.  Margolis :     That  is  correct. 

The  Court :  That  mere  membership  in  an  organi- 
zation does  not  itself  create  guilt,  that  it  nuist  be  per- 
sonal. 

Mr.  Margolis:     That  is  right. 

The  Court:  Therefore  it  seems  to  me  that  the 
Schneiderman  case  is  authority  for  the  position  taken 
by  the  government  here. 

Mr.  Margolis:     If  your  Honor  please,  the  Schnei- 
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derman  case  holds  two  things :  the  Schneiderman  case 
holds,  first  of  all,  that  there  was  no  evidence  pre- 
sented sufficient  to  establish  that  the  Communist 
Party  advocated  the  overthrow  of  the  government  by 
force  and  violence  and,  second,  as  your  Honor  has 
stated,  that  guilt  is  personal.  But  the  Attorney-Gen- 
eral's office  has  abandoned  that  position  and  now 
takes  the  position 

The  Court :  They  are  not  abandoning  it,  they  are 
asserting  here  that  insofar  as  this  proceeding,  so  far, 
that  it  is  a  personal  matter,  that  these  questions  do 
not  incriminate  [96]  this  woman  here  who  is  called 
as  a  witness,  Mrs.  Noble,  because  there  is  no  per- 
sonal connection  showing  a  guilt. 

Mr.  Margolis :  They  may  take  that  position  here, 
but  they  take  other  positions  elsewhere.  Therefore, 
there  is  a  danger  of  incrimination. 

The  Court:  Let  me  ask  you  this:  The  question 
to  the  witness,  the  first  question  is,  do  you  know  the 
officers  of  the  Los  Angeles  County  Communist  Party. 
If  the  witness  answers  ^'No,"  would  she  incriminate 
herself  ? 

Mr.  Margolis:     No. 

The  Court:     She  would  not? 

Mr.  Margolis:     That  is  right. 

The  Court:  If  she  answered  ''Yes"  then  she 
might  incriminate  herself? 

Mr.  Margolis:     That  is  right. 

The  Court:     Of  Avhat? 

Mr.  Margolis :  That  might  be  one  item,  either  an 
evidentiary  lead  or  one  item  in  a  chain  of  evidence 
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leading  to  prove  membershii)  with  or  affiliation  with 
the  Communist  Party. 

The  Court:  I  cannot  go  along  with  you.  Unless 
you  have  some  other  legal  proi)osition  to  offer,  I 
cannot  hear  you  any  further. 

Mr.  Margolis:     I  haven't  finished  the  case. 

The  Court :     What  case  ?  [97] 

Mr.  Margolis:  I  haven't  finished  the  case  of 
Counselman  v.  Hitchcock,  Init  T  also  have  the  case  of 
United  States  v.  Weisman,  which  is  reported  in  111 
F.  (2d). 

^he  Court :  That  is  the  case  which  you  referred  to 
a  few  moments  ago  ? 

Mr.  Margolis :     Yes.  Mr.  McTernan  did,  I  didn  't. 

The  Court:     Very  well. 

Mr.  Margolis:     That  is  111  F.  (2d)  260. 

Your  Honor  please,  the  question  in  that  case  was — 
I  don't  have  the  exact  language  of  it,  but  it  was  some- 
thing like  this — did  you  visit  Shanghai,  or  did  you 
know  anybody  who  visited  Shanghai  during  a  certain 
period  of  time.  Now^  obviously,  your  Honor,  nobody 
is  incriminated  by  visiting  Shanghai  or  by  knowing 
somebody  who  visited  Shanghai.  There  isn't  the  re- 
motest possibility  that  the  answer  to  that  question 
standing  along  is  a  self-incriminating  one.  Yet  in  that 
case  the  witness  refused  to  answer  the  question — I 
will  wait  until  your  Honor  is  finished  reading. 

The  Court :  Well,  counsel,  I  cannot  see  how  tliat 
case  supports  you.  The  doctrine  in  it  is  that  the  wit- 
ness must  show  how  it  would  incriminate  liim.  In 
this  case  the  witness  offered  to  produce  an  indict- 
ment wherein  certain  specific  events,  the  date  and 
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time,  about  which  questions  were  asked  him.  Now 
what  have  you  to  show  here  where  this  witness  who 
was  asked  this  question,  if  she  answers  this  question, 
it  [98]  would  cause  her  to  be  indicted  or  related  or 
connected  with  any  crime? 

Mr.  Margolis:  I  am  going  to  let  Mr.  McTernan 
handle  that.  My  voice  is  getting  hoarse. 

The  Court :  Of  course  we  cannot  go  on  in  relays 
here  forever,  counsel.  I  desire  everyone  to  have  a  full 
opportunity  to  be  heard,  but 

Mr.  McTernan:  Your  Honor,  please,  this  rush 
with  which  the  Attorney-General  has  conducted  these 
proceedings  hasn't  given  us  an  opportunity  ade- 
quately to  prepare  for  this,  and  we  have  been  forced 
to  draw  on  whatever  knowledge  we  have  from  the 
decisions.  It  happens  that  I  am  more  familiar  vdth 
the  Weisman  case  than  Mr.  Margolis. 

There  were  two  questions  there,  your  Honor.  One 
was  the  matter  of  receiving  cablegrams  at  Murray's 
Restaurant  in  New  York,  and  the  second  one  dealt 
with  having  visited  or  knowing  anyone  who  visited 
in  Shanghai  during  a  certain  period  of  time. 

I  would  like  to  direct  your  Honor's  attention  to 
the  second  of  those  questions  first  because,  as  Judge 
Learned  Hand  points  out,  this  question  was  the  most 
innocent  seeming  on  its  face. 

The  Court:  Yes,  I  know,  but  he  said  it  directly 
pointed  to  the  defendant  and  it  would  certainly  have 
disturbed  any  l)ut  the  most  hardy,  and  so  forth.  In 
other  words,  the  person  [99]  who  is  claiming  the 
privilege  offered  to  produce,  and  did  produce,  and 
the  lower  court  refused  to  receive  it  but  Judge  Hand 
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held  improperly  so,  documentary  evidence  showing;- 
that  if  they  had  answered  that  question  it  would 
have  connected  them  with  a  crime. 

Mr.  McTernan:  That  is  exactly  what  we  have 
proven  here,  or  offered  to  prove.  Tliat  is  wliy  the 
Weisman  case  we  think  controls  this  situation. 

What  happened  in  the  Weisman  case  was  this, 
there  had  been  an  indictment  against  30  other  people, 
not  Weisman  but  30  other  people.  There  had  been  a 
statement  by  the  United  States  Attorney  that  he 
was  thinking  of  bringing-  more  indictments,  and  he 
described  one  of  the  prospective  indictees  in  terms 
which  came  pretty  close  to  Weisman. 

Now  what  have  we  proven  here  ?  We  have  proven 
indictments  of  12  people  based  upon  their  formation 
of  the  Communist  Party.  We  have  proven  12  in- 
dividual indicements  against  the  same  individuals 
based  upon  their  membership  in  the  Communist 
Party  as  a  violation  of  the  Smith  Act. 

Now  we  also  offer  to  prove  that  these  very  gentle- 
men who  sit  here,  claiming  that  there  is  no  possi- 
bility of  incrimination  involved  in  this  question,  or 
these  questions  put  to  this  witness,  have  announced 
an  intention  of  conducting  grand  jury  investigations 
and  bringing  indictments  of  a  similar  tenor  in  other 
cities  of  the  United  States,  including  Los  [100]  An- 
geles. 

Now  whether  the  Attorney-General  is  controlled  b\' 
the  Schneiderman  case  or  not,  or  whether  he  should 
be  or  not,  the  fact  is  that  in  the  Attorney-General's 
opinion,  and  it  is  the  administrative  i)olicy  of  the 
chief  law  enforcement  agency  of  the  Tnited  States, 
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that  membership  in  the  Commmiist  Party  alone  con- 
stitutes a  crime  under  the  Smith  Act. 

The  Court :     Is  that  what  they  charge  here  ? 

Mr.  McTernan :  Yes,  your  Honor.  That  is  exactly 
what  they  charge  there.  If  you  will  read  particularly 
the  short  indictment  again,  I  think  it  was  in  the  name 
of  Foster,  you  will  see  my  point. 

The  Court:  ''*  *  *  ^Yell  knowing  during  all  said 
period  *  *  *  In  other  words,  it  is  knowingly. 

Mr.  McTernan :  Of  course  that  is  j^art  of  the  ele- 
ment of  the  crime,  knowing  membership.  But  this 
might  prove  knowing  membership,  your  Honor,  be- 
cause it  tends  to  prove  membership.  As  the  court 
pointed  out  in  the  Weisman  case,  and  as  the  court 
pointed  out  in  all  of  these  cases,  the  answer  to  the 
question  must  need  not  be  an  admission  of  a  com- 
pleted offense,  or  even  an  admission  of  an  essential 
element  of  the  crime,  it  need  only  be  an  admission 
of  a  link  in  the  chain  of  evidence  or  a  point  indicating 
that  here  lies  a  crime  and  that  this  person  is  involved 
in  it.  That  is  all  that  is  needed  to  claim  the  privilege 
under  the  Constitution  of  this  [101]  country. 

Now  let's  take  this  from  another  angle,  your 
Honor.  These  gentlemen  have  said  to  you  that  there 
is  no  statute  making  it  a  crime  to  be  a  member  of 
the  Conmiunist  Party,  and  of  course  that  is  true,  but 
that  has  nothing  to  do  with  the  case.  There  was  no 
crime  saying  that  AYeisman  couldn't  deal  mth  nar-  |ii 
cotics.  There  was  no  law  or  statute  making  Mr. 
Counsehnan  a  criminal  because  he  shipped  goods  on 
a  railroad.  They  defined  a  broad  oft'ense,  such  as  the 
Smith  Act  defines.  These  people  have  taken  the  posi- 
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tion,  the  Attorney-General  has  raken  the  position, 
that  membership  in  an  organization  alone  consti- 
tutes an  offense  under  that  statute.  Any  evidence 
which  shows,  or  tends  to  show,  or  tends  to  link  a 
witness  with  that  organization,  raises  a  reasonable 
likelihood  of  criminal  prosecution,  as  Justice 
Learned  Hand  said  in  the  Weisman  case,  a  reason- 
able danger,  and  that  is  all  that  we  have  to  point 
out  here  to  you  in  order  to  justify  the  claiming  of 

the  privilege  in  this  case.  [102] 

*  *  *  * 

The  Court:  Very  well.  Do  you  wish  to  be  heard 
further,  Mr.  Goldschein  ? 

Mr.  Goldschien:  I  just  want  to  call  the  court's 
attention  to  a  case  the  court  may  be  interested  in 
hearing  about. 

The  Court :     If  it  goes  to  the  point  I  would. 

Mr.  Goldschein:  It  is  exactly  in  point.  It  is  the 
case  of  Mason  v.  United  States,  in  244  U.  S.  That  fol- 
lows Counselman  v.  Hitchcock. 

The  Court :     And  modifies  it  ? 

Mr.  Goldschein:     And  modifies  it.  [103] 

In  this  case,  may  it  please  the  court,  a  witness  un- 
der a  statute  in  Alaska  was  asked  before  the  grand 
jury,  did  you  see  any  gaml^ling  in  a  certain  place  on 
a  certain  night,  and  the  witness  claimed  his  privilege 
against  self-incrimination,  and  tlie  question  went 
up,  and  the  court  said  that  there  was  no  statute  in 
Alaska  that  made  it  a  violation  of  the  law  to  see 
gambling,  and  the  witness  was  therefore  in  contempt 
for  not  answering  the  question,  and  it  was  affirmed 
by  the  Supreme  Court  of  the  United  States. 
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In  affirming  it,  may  it  please  the  court,  they  set 
out  and  quote  the  opinion  of  Chief  Justice  Marshall 
in  the  Aaron  Burr  case,  and  may  I  read  that  portion 
of  it  that  I  think  pertinent  to  the  case  at  hand  that 
counsel  did  not  read : 

"During  the  trial  of  Aaron  Burr,  in  re  Willie,  25 
Fed.  Cas.  No.  14,692e,  page  38,  39,  the  witness  was 
required  to  answer  notwithstanding  his  refusal  upon 
the  ground  that  he  might  thereby  incriminate  him- 
self. Chief  Justice  Marshall  announced  the  applica- 
ble doctrine  as  follows:  'When  two  principles  come 
in  conflict  with  each  other,  the  court  must  give  them 
both  a  reasonable  construction,  so  as  to  preserve  them 
both  to  a  reasonable  extent.  The  principle  which  en- 
titles the  United  States  to  the  testimony  of  every 
citizen,  and  the  principle  by  which  every  [104]  citi- 
zen is  privileged  not  to  accuse  himself,  can  neither 
of  them  be  entirely  disregarded.  They  are  believed 
both  to  be  preserved  to  a  reasonable  extent,  and  ac- 
cording to  the  true  intention  of  the  rule  and  of  the 
exception  to  that  rule,  by  observing  that  course  which 
it  is  conceived  courts  have  generally  observed.  It  is 
this :  When  a  question  is  propounded,  it  belongs  to  the 
court  to  consider  and  to  decide  whether  any  direct 
answer  to  it  can  implicate  the  witness.  If  this  be  de- 
cided in  the  negative,  then  he  may  answer  it  Avithout 
violating  the  privilege  which  is  secured  to  him  by 
law.  If  a  direct  answer  to  it  may  incriminate  him- 
self, then  he  must  be  the  sole  judge  what  his  answer 
would  be.' 

''The  constitutional  protection  against  self-incrim- 
ination 'is  confined  to  real  danger  and  does  not  ex- 
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tend  to  remote  possibilities  out  of  the  ordinary  course 
of  law.'  " 

Now  that  is  as  clear  a  statement  of  the  h\w  today 
as  we  can  find,  and  is  exactly  what  this  court  said  at 
the  outset  in  offering  to  hear  the  witness  so  that  the 
witness  can  advise  this  court  on  just  how  the  answer 
to  that  question  would  tend  to  incriminate  her  for 
the  violation  of  the  federal  ojft'ense  and  which  they 
have  refused  to  do. 

The  Court :     Very  well.  [105] 

I  cannot  see  how  any  of  the  les^al  propositions 
put  forward  by  Mr.  Margolis  and  Mr.  McTernan  on 
behalf  of  the  witness,  in  and  of  themselves,  are  suf- 
ficient to  sustain  their  position  that  the  answer 
would  tend  to  incriminate  her. 

Insofar  as  the  offer  of  proof  is  concerned,  it  does 
not  seem  to  me  that  any  of  it  would  he  material  if 
it  were  proved.  It  is  therefore  rejected. 

I  understand  that  the  witness  has  declined  to 
make  any  statement  to  the  court,  or  the  judge  of  the 
court,  out  of  the  presense  of  either  the  grand  jury 
or  the  United  States  Attorney  or  the  Assistant  At- 
torney-General in  explanation  of  her  position.  That 
being  the  case,  it  appears  to  me  that  tlie  matter  is 
now  in  the  posture  for  a  ruling. 

It  is  the  holding  of  the  court  that  the  questions 

do  not  tend  to  incriminate  the  witness  and  tliat  tlie 

questions  do  not  require  an  answer  wliich   would 

I  tend  to  incriminate  the  witness.  It  is  therefore  the 

order  of  the  court  that  the  witness  return  forthwith 
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to  the  grand  jury  room  and  answer  the  four  ques- 
tions— will  you  read  them,  please,  again? 

The  Witness:  Do  you  know  the  names  of  the 
county  officers  of  the  Los  Angeles  County  Com- 
munist Party? 

The  Court:    Will  you  stand  up,  please? 
(Mrs.  Noble  stood  as  requested.) 

The  Court:     Very  well. 

The  Witness:  Do  you  know  the  table  of  organ- 
ization of  [106]  the  Los  Angeles  County  Com- 
munist Party? 

Do  you  know  Mr.  Ned  Sparks  ? 

Do  you  know  Mr.  Vincent  Russo  ? 

The  Court:  Do  you  understand  the  order  of  the 
court? 

Mrs.  Noble:    Yes,  I  understand. 

The  Court :  Very  well,  that  will  be  the  order  of 
the  court. 

Do  you  wish  now  to  proceed  to  return  to  the  grand 
jury  room  with  this  witness,  or  to  hear  the  testi- 
mony on  the  other  witnesses  ? 

Mr.  Goldschein :  I  think  it  would  be  well  to  com- 
plete all  the  other  10  witnesses,  or  nine  witnesses,  so 
that  we  can  proceed  with  them  all  when  the  grand 
jury  convenes. 

The  Court:  I  have  two  jury  cases  to  try  tomor- 
row morning  at  10:00  o'clock. 

Mr.  Goldschein:  May  I  suggest  that  the  others 
shouldn't  take  any  length  of  time  because  the  ques- 
tions are  the  same  and  the  legal  problems  are  the 
same  and  probably  won't  require  very  much  more 
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legal  argument.  That  is  a  thought  that  oecui'red  to 
me.  I,  of  course,  offer  that  as  a  suggestion  with  ref- 
erence to  time. 

The  Court:  What  is  your  suggestion,  that  we 
proceed  now^  or  that  the  court  have  a  recess  in  order 
to  let  the  grand  jury — I  suppose  that  they  want  to 
telephone  their  homes  and  wives  and  husl^ands,  and 
tell  them  they  can  or  cannot  [107]  be  home  for  din- 
ner— and  return  here  and  complete  the  testimony 
this  evening?  I  do  not  see  how  you  can  go  ahead 
with  it  tomorrow  morning.  I  have  juries  coming  in 
to  try  cases  and  there  are  no  other  judges  to  try 
them. 

Mr.  Goldschein:  May  I  suggest  that  the  jury 
might  be  recessed  until  tomorrow  while  we  continue 
this  evening*? 

The  Court:  I  think  we  can  probably  conclude 
this  in  maybe  another  hour  or  so  because  counsel, 
unless  there  is  some  other  legal  point  that  comes  up, 
I  do  not  suppose  counsel  will  w^ant  to  repeat  all  of 
the  things  that  have  been  said,  except  to  incor- 
porate them. 

Mr.  Margolis:  We  really  have  not  on  any  one 
point  completed  our  argument.  We  did  not  have  the 
opportunity  to  reply  to  that  last  case  by  Mr.  Golds- 
chein. 

The  Court:  You  had  an  opportunity  to  read  it 
because  in  the  AVeisman  case  it  is  referred  to. 

Mr.  Margolis:  That  is  right,  and  sharply  dis- 
tinguished. 

The  Court:     And  I  think  counsel  could  just  as 
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well  have  presented  that  case  in  their  presentation. 

The  question  now  is,  how  do  you  wish  to  proceed 
in  order  to  suit  the  convenience  principally  of  the 
grand  jury? 

Mr.  Goldschein:  I  just  learned,  may  it  please  the 
court,  that  the  grand  jury  is  willing  to  stay  as  long 
as  it  is  necessary  tonight  to  conclude. 

The  Court:     Now  or  to  go  out  and  return?  [108] 

Mr.  Carter:  They  prefer  to  complete  it  this  eve- 
ning rather  than  come  back  tomorrow  on  this  mat- 
ter. 

The  Court :  Do  you  want  to  recess  now  and  come 
back,  say,  at  7:00  o'clock  and  proceed  at  that  time? 

Foreman  Ahlswede :  Your  Honor,  we  as  a  group 
prefer  to  complete  it  this  evening. 

The  Court:     Why  not  consult  among  yourselves? 

Foreman  Ahlswede:  We  have,  and  we  would 
rather  complete  the  investigation  this  afternoon 
rather  than  tomorrow,  if  possible. 

The  Court:  The  point  is  now,  whether  or  not  we 
should  recess  until  7:00  o'clock  and  return  here  at 
that  time  and  begin,  or  continue. 

Foreman  Ahlswede :  Yes,  we  would  prefer  to  re- 
cess to  7:00  o'clock. 

The  Court:  Very  well.  That  will  be  the  order  of 
the  court. 

The  grand  jury  will  return,  and  all  of  the  wit- 
nesses who  are  here  and  subpoenaed  will  return,  to 
this  court  room  at  the  hour  of  7:00  o'clock. 

(Whereupon,  at  5:30  o'clock  p.m.,  a  recess 
was  taken  until  7:00  o'clock  p.m.  of  the  same 
date.)  [109] 
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Los  Angeles,  California, 
October  25,  1948,  7:00  o'clock  p.m. 

The  Court:    Are  we  ready  to  proceed  in  connec- 
tion with  the  matter  which  was  adjourned? 
,      Have  you  called  the  roll  of  the  grand  jury? 
■     The  Clerk:     No,  I  haven't.  I  do  not  have  the 
book  with  me. 

The  Court:     Will  you  get  it? 

The  Clerk:     Yes,  your  Honor. 

Mr.  Margolis:     Might  I  take  up  a  matter  while 
we  are  waiting? 

The  Court :    No,  I  think  we  had  better  see  who  is 
here  first. 

The  Clerk:     I  have  it  now,  your  Honor. 

(Roll  call  of  the  grand  jury  by  the  Clerk.) 

The  Clerk:     A  quorum  is  present,  your  Honor. 

The  Court:    Very  well. 

Are  the  witnesses  here?  Mr.  Bissey? 

Mr.  Bissey:     Present. 

The  Court:    Mr.  Dobbs? 

Mr.  Dobbs:     Present. 

The  Court:     Mrs.  Smith?  '-^"• 

Mrs.  Smith:     Present. 

The  Court:     Mrs.  Sherman? 

Mrs.  Sherman:     Present.  [112] 

The  Court:     Mr.  Bock? 

Mr.  Bock:     Present. 

The  Court:     Mr.  Kasinowitz? 

Mr.  Kasinowitz:     Present. 

The  Court:     Mrs.  Forest? 

Mrs.  Forest:     Present. 
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The  Court:     Mr.  Alexander? 

Mr.  Alexander:     Present. 

The  Court :    And  Mr.  Steinberg  ? 

Mr.  Steinberg:     Present. 

The  Court :    Very  well.  Mr.  Margolis  ? 

Mr.  Margolis :  Your  Honor  please,  at  this  time  I 
would  ask  leave  to  reopen  the  case  on  two  minor 
matters. 

I  would  like  to  say  to  your  Honor  in  explanation 
why  we  are  doing  this.  We  had  frankly  been  doin^ 
our  research  on  some  of  these  questions  on  the  fl\ 
and  we  had  a  very  quick  dinner  and  looked  at  some 
cases  and  we  feel,  in  order  to  complete  the  record, 
there  are  probably  some  minor  matters  that  should 
be  taken  up.  Ordinarily  I  concede  that  counsel 
should  be  better  prepared  and  should  have  done  the 
research  in  advance.  I  think,  however,  that  this  is 
an  unusual  situation  from  the  standpoint  of  time. 

The  Court:     What  are  your  points? 

Mr.  Margolis :  One  matter,  we  would  like  to  have 
the  respondent  herself  testify  before  your  Honor 
alone.  That  is,  in  [113]  the  absence  of  counsel  for 
the  prosecution. 

The  Court:     And  the  grand  jury? 

Mr.  Margolis :  And  the  grand  jury,  that  is  right. 
We  would  like  to  present  the  witness  to  your  Honor. 

The  second  is  that  we  would  like  to  call  probably 
Mr.  Carter  to  establish  that  the  question  concerninii 
whether  or  not  the  respondent  knew  this  Mr.  Sparks 
who  was  referred  to  was  asked  because  the  govern- 
ment believed  that  it  has  information,  or  had  infoi- 
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mation,  indicating  that  Mr.  Sparks  is  a  prominent 
official  of  the  Communist  Party. 

The  Court:  The  latter  point  is  immaterial  and 
beyond  the  purview  of  the  court  in  reviewing  a  con- 
tempt matter.  As  to  its  materiality,  under  the  Blair 
case,  as  indicated,  it  is  a  general  inquisition,  and 
under  more  recent  cases  the  same  power  in  the 
grand  jury  has  been  confirmed. 

As  to  your  first  point,  I  understood  that  the  wit- 
ness heretofore  had  declined  to  make  any  statement 
to  the  court  out  of  the  presence  of  the  grand  jury 
and  out  of  the  presence  of  the  prosecution,  or  the 
United  States  Attorney  or  Assistant  Attorneys  Gen- 
eral, or  attorneys  for  the  government  as  they  are 
referred  to  now  in  the  new  rules ;  and  that  she  now 
wishes  to  make  such  a  statement? 

Mr.  Margolis:  Yes.  This  was  upon  our  advice. 
We  have  been  acting  as  her  counsel  and  we  advised 
her  to  that  effect. 

As  I  say,  your  Honor,  we  have  since  done  some 
additional  [114]  research  and  are  now  convinced 
that  that  advice  was  not  the  best  possible  advice 
under  the  circumstances,  and  for  that  reason  we  ask 
leave  to  reopen  the  matter  and  advise  her  to  the 
contrary,  and  she  is  willing  to  accept  our  advice. 
That  is,  we  advised  her  to  the  contrary  of  what  we 
advised  her  before. 

The  Court:  You  understand  that  that  informa- 
tion will  be  presented  to  the  court  in  the  presence 
of  the  Clerk  and  the  court  reporter,  but  out  of  the 
presence  of  her  own  counsel? 
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Mr.  Margolis:  I  didn't  understand  that.  And  not 
subject  to  cross-examination? 

The  Court:  She  may  make  any  statement  that 
she  desires  to  me. 

Mr.  Margolis:  And,  as  I  understand  it,  there  is 
no  examination  on  that  statement? 

The  Court:     No  examination. 

Mr.  Margolis:  Yes,  we  desire  to  have  that  done, 
your  Honor. 

The  Court :     Very  well. 

Is  there  any  objection  to  that  on  the  part  of  the 
United  States  Attorney? 

Mr.  Goldschein:  No,  sir.  If  she  will  make  her 
statement  to  the  court  and  satisfy  the  court,  the  gov- 
ernment is  satisfied. 

The  Court:  Is  it  your  desire  to  make  such  a 
statement,  [115]  Mrs.  Noble. 

Mrs.  Noble:     It  is,  your  Honor. 

Mr.  Margolis:  Before  we  go  on  to  that,  your 
Honor,  I  wonder  if  it  may  be  considered  that  we 
offered  to  prove  before  the  case  was  closed  the  other 
matter  which  I  referred  to?  It  isn't  the  fact  that  the 
case  was  closed  that  is  preventing  us  from  estab- 
lishing the  other  matter,  but  rather  your  Honor's 
ruling  that  it  is  immaterial. 

The  Court:  Concerning  the  testimony  that  you 
expect  to  elicit  from  Mr.  Carter? 

Mr.  Margolis:     Yes. 

The  Court:     Yes.  It  is  immaterial. 

If  the  witness  desires  to  make  such  a  statement 
to  the  court  in  the  presence  only  of  the  court  re- 
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porter  and  the  Clerk  and  out  of  the  presence  of  the 
attorneys  for  the  government  and  her  own  counsel 
and  the  grand  jury,  I  will  recess  to  chambers  with 
the  reporter  and  the  Clerk  and  the  witness. 

(Here  followed  statement  by  the  witness  No- 
ble to  the  court  in  chambers,  reported  but  not 
transcribed.) 

The  Court :  Will  it  be  necessary  to  again  call  the 
roll  of  the  grand  jury,  or  will  counsel  stipulate  that 
the  grand  jury  is  present,  the  same  members  who 
were  here  before? 

Mr.  Margolis:     So  stipulated. 

Mr.  Goldschein:     So  stipulated. 

The  Court:    Very  well.  [116] 

The  witness  has  made  a  statement  to  the  judge  in 
chambers  and  the  court  finds  that  the  explanation 
given  by  the  witness  is  not  sufficient  in  law  or  in 
fact  to  excuse  her  from  answering  the  questions,  and 
the  order  will  stand,  that  the  witness  is  ordered  and 
directed  to  answer  the  questions  propounded  by  the 
attorney  for  the  government  in  the  presence  of  the 
grand  jury  and  to  the  grand  jury. 

Mr.  Goldschein:  May  we  request  of  the  court  to 
determine  at  this  time  whether  or  not  the  witness 
will  answer  the  questions  before  the  grand  jury  in 
order  to  save  the  time  of  the  court  and  the  time  of 
the  grand  jury?  We  have  nine  other  cases  tonight 
and  it  won't  take  but  possibly  a  minute  to  find  out 
whether  or  not  the  witness  will  obey  the  order  of 
the  court. 

The  Court :     No,  I  think  that  that  would  probably 
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be  improper  in  the  procedure.  The  witness  is  or- 
dered to  answer  the  questions.  The  grand  jury  will 
resume,  the  questions  may  be  propounded  to  the 
witness,  and  she  may  then  have  an  opportunity,  in 
the  atmosphere  of  the  grand  jury  and  the  time 
which  may  elapse  betw^een  now  and  then,  for  her  to 
give  consideration  as  to  whether  or  not  she  will  or 
will  not  answ^er  the  questions.  I  will  not  put  her  un- 
der the  compulsion  at  this  moment  of  making  the 
determination  of  whether  she  will  or  w^ll  not  an- 
swer. She  has  the  right  to  make  that  determination 
at  the  time  she  is  asked  the  questions  in  the  pres- 
ence [117]  of  the  grand  jury. 

You  will  proceed  with  your  next  matter. 

Mr.  Goldschein :     The  next  case 

The  Court:    This  is  not  a  case. 

Mr.  Groldschein:  I  am  sorry.  The  next  matter  is 
Mr.  Wesley  Bissey. 

E.  L.  DRUMMOND 

resumed  the  stand  and  testified  further  as  follows: 

Direct  Examination  (continued) 
By  Mr.  Goldschein: 

Q.  Mr.  Drummond,  the  next  witness  in  order  is 
Wesley  Bissey.  A.     Yes,  sir. 

Q.  Will  you  tell  the  court  whether  or  not  Mr. 
Wesley  Bissey  was  sworn  in  the  grand  jury  room? 

A.     He  was  sworn  to  tell  the  truth. 

The  Court:    AYhen? 

The  Witness :     This  afternoon.  I  haven't  the  time. 
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By  Mr.  Goldschein: 

Q.  This  is  an  examination  of  Mr.  Bissey  that 
took  place  this  afternoon  in  the  grand  jury  room, 
is  it  not  ?  A.     Yes,  sir. 

Q.     And  the  witness  was  at  that  time  sworn? 

A.     Yes,  sir. 

Q.  Now  will  you  read  the  questions  propounded 
to  him  [118]  and  the  answers  that  he  gave. 

A.  "Q.  By  Mr.  Goldschein :  Your  name  is  Wes- 
ley Alexander  Bissey? 

"A.     Wesley  Bissey. 

^'Q.     Is  the  middle  name  Alexander  ? 

''A.     No,  sir. 

'^Q.    Are  you  ever  known  by  that? 

*^A.     No,  sir. 

*^Q.     Are  you  known  by  any  other  name? 

''A.     No,  sir. 

^'Q.  That  is  the  only  name  you  ever  have  been 
known  by?  ''A.    Yes. 

' '  Q.  Mr.  Bissey,  so  that  you  will  understand  your 
position  here  before  this  grand  jury,  the  grand  juiy 
is  not  investigating  you.  You  are  merely  subpoenaed 
to  act  as  a  witness  and  give  what  evidence  you  may 
have.  Do  you  understand?  ^'A.     Yes. 

"Q.  Now  in  connection  with  that  the  grand  jury 
wants  to  know  whether  or  not  you  will  give  us — 
wants  to  know  this:  Do  you  know  the  names  of  the 
county  officers  of  the  Los  Angeles  County  Com- 
munist Party? 

''A.  I  must  refuse  to  answer  this  question,  sir,  on 
the  ground  that  it  may  tend  to  incriminate  me. 
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"Q.  Do  you  know  what  the  word  incriminate 
means,  sir? 

"A.  I  would  not  attempt  to  give  a  legal  defini- 
tion of  the  word. 

"Q.  Do  you  know  that  it  means  that  if  you  an- 
swer that  question  it  may  involve  you  in  a  Federal 
crime?  That  is  what  you  are  sajdng.  Do  you  under- 
stand that?  Do  you  understand  what  I  mean? 

"A.     I  think  I  understand  what  you  mean. 

'^Q.  To  elaborate,  when  you  say  you  refuse  to 
answer  on  the  ground  that  the  answer  may  incrim- 
inate you,  you  say  in  substance  that  to  answer  my 
question  may  involve  you  in  the  commission  of  a 
crime  against  the  United  States  government.  Now, 
you  haven't  committed  any  crime  against  the  United 
States  government,  have  you? 

"A.  I  would  have  to  consult  with  my  attorney 
before  I  could  answer  that. 

"Q.  You  mean  you  would  have  to  consult  with 
your  attorney  to  determine  whether  or  not  you  have 
committed  a  crime  against  the  United  States  gov- 
ernment ? 

''A.  As  far  as  I  know  I  have  committed  no  crime 
against  the  United  States  government.  [120] 

"Q.  Then  why  do  you  hesitate  to  answer  my 
question  ? 

"A.  On  the  ground  that  my  answer  may  in- 
criminate me. 

''Q.  Do  you  know  the  table  of  organization  of 
the  Los  Angeles  County  Communist  Party? 

"A.  I  must  refuse  to  answer  this  question,  sir, 
on  the  same  grounds. 
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''Q.     What  is  your  occupation,  sir? 

''A.     A  steamfitter. 

^'Q.     Where  are  you  employed? 

*'A.     I  am  not  employed  right  now. 

"Q.     Do  you  know  Mr.  Ned  Sparks? 

''A.     I   refuse   to   answer   this   question   on  the 
ground  that  it  may  incriminate  me  also. 
H    ''Q.     Do  you  know  Mr.  Vincent  Russo? 

'^A.  I  refuse  to  answer  this  question,  for  the 
same  reason. 

''Mr.  Goldschein:     All  right,  sir.  You  are  excused. 
Will  you  w^ait  in  that  same  room  that  you  were  in 
a  few  minutes  ago? 
i    "The  witness:     I  will,  sir." 

I  Mr.  Groldschein :  Now,  may  it  please  your  Honor, 
we  insist  that  the  witness  has  no  legitimate  claim 
against  self-incrimination.  We  ask  the  court  to  hear 
the  witness  as  it  did  [121]  the  witness  before  to  de- 
termine whether  or  not  there  is  any  danger,  present 
danger,  of  the  witness  becoming  involved  in  a  Fed- 
eral crime,  whether  his  answers  would  tend  to  in- 
criminate him. 

The  Court:  Mr.  Margolis,  I  take  it  you  wish  to 
make  the  same  record  in  connection  with  this  mat- 
ter as  you  did  in  the  other? 

Mr.  Margolis:  Yes,  I  wish  to  make  the  same 
record. 

I  wish,  however,  in  this  case  to  include  as  part  of 
that  record  the  matters  which  were  included  after 
the  recess  and  reopened  as  being  part  of  the  original 
record. 

The  Court:     In  order  to  save  repetition — let  us 
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see — your  first  request  is  for  a  motion  for  a  contin- 
uance ? 

Mr.  Margolis:     That  is  right,  your  Honor. 

The  Court:  On  all  of  the  grounds  which  you 
have  heretofore  urged.  Any  additional  grounds  on 
the  continuance? 

Mr.  Margolis:     Those  that  have  been  stated. 

The  Court:     Very  well.  That  is  denied. 

Your  second  position  is  that  on  the  merits  the 
witness  is  justified  in  refusing  to  answer  the  ques- 
tion on  the  ground  that  it  might  incriminate  him? 

Mr.  Margolis:  Yes.  I  have  made  certain  offers 
of  proof  in  connection  with  that,  and  I  offered  cer- 
tain exhibits,  and  I  would  like  to  have  those  in- 
cluded. 

The  Court :  The  same  exhibits  will  be  introduced 
here.  [122] 

Mr.  Margolis:  And  they  will  be  considered  as 
part  of  the  record  in  this  case? 

The  Court:  And  the  same  offers  of  proof  will  be 
deemed  to  have  been  made  and  stated  as  before. 

Mr.  Margolis:  The  exhibits  together  with  the 
stipulations  that  counsel  made  with  respect  to  the 
exhibits  ? 

The  Court:  It  will  be  so  ordered,  as  if  they  had 
been  now  repeated.  And  in  addition  to  the  grounds 
which  you  theretofore  urged  you  now  wish  to  urge 
an  additional  ground  on  the  merits  ? 

Mr.  Margolis:  I  wish  that  all  of  my  offers  of 
proof  that  remain  in  the  other  case  be  deemed  to 
have  been  made  in  this  case. 
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The  Court :  Pardon  me.  Does  the  witness  wish  to 
make  a  statement  to  the  court  ? 

Mr.  Margolis:     Yes,  your  Honor. 

The  Court :  Very  well.  Does  he  wish  to  make  that 
now  or  after  you  have  made  your  statement  ? 

Mr.  Margolis :  I  would  like  first  of  all  to  have  an 
opportunity  to  supplement  the  argument.  I  want  to 
rely  upon  the  argument  that  was  made  in  the  Noble 
case  but  in  addition  to  supplement  that  argument 
in  this  case. 

The  Court :  It  may  be  deemed  that  all  of  the  mat- 
ters and  things  which  you  urged  in  opposition  to  the 
motion  of  the  attorneys  for  the  government  in  the 
Noble  matter  will  have  been  [123]  made  and  stated 
by  you  in  this  matter  with  the  same  force  and  effect 
as  if  here  repeated. 

Mr.  Margolis :     All  right. 

The  Court :     You  will  therefore  confine  your  state- 
ment to  any  supplemental  matter.  [124] 
*  *  *  * 

Mr.  Margolis :       *  *  *  * 

In  other  words,  unless  it  appears  crystal  clear  to 
this  court  in  the  light  of  the  circumstances  shown, 
when  there  were  no  showing  of  circumstances  in  the 
Mason  case,  but  in  the  light  of  the  circumstances 
shown  here,  that  the  answer  can  be  given  with  entire 
impunity,  then  there  is  a  complete  right  to  claim  the 
Fifth  Amendment. 

And  then  what  does  the  court  do  ? 

The  Court :  No  answer  of  any  witness  in  any  in- 
quiry can  be  given  with  entire  impunity.  Suppose 
they  got  somebody  before  a  grand  jury  and  said, 
''What  is  your  name^'  Well,  they  could  refuse  to 
answer  that. 
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*'Are  you  a  citizen  of  the  United  States?"  They 
could  refuse  to  answer  that  because  some  day  some- 
time there  may  be  some  immigration  proceeding 
pending,  or  deportation  proceeding  pending  against 
him,  or  some  selective  service  matter,  or  some  forgery 
of  some  government  check  or  something  else. 

Mr.  Margolis:  Your  Honor  of  course  is  right. 
You  have  to  show  some  possibility.  [127] 


*  *  *  * 


The  Court:  Counsel,  I  still  do  not  know  what 
crime  they  [129]  could  show  they  have  committed  if 
they  would  answer  these  questions. 

Mr.  Margolis :  The  point  is,  your  Honor,  that  it 
might  be  a  link  in  the  crime  which  the  government 
says  it  is,  to  knowingly  l:)elong  to  the  Communist 
Party.  It  might  be  a  link  in  establishing  that.  The 
thing  that  was  lacking  in  the  Mason  case  was  that 
nobody  showed,  or  attempted  to  show,  that  the  gov- 
ernment claimed  that  that  was  an  illegal  card  game. 
For  all  that  appeared,  from  all  of  the  evidence,  the 
possibility  that  anyone  would  ever  claim  that  that 
was  an  illegal  card  game  was  simply  somebody's 
speculation. 

Now,  as  your  Honor  says,  where  it  is  mere  specu- 
lation then  the  defendant  cannot  rely  upon  it.  But 
we  are  not  relying  on  speculation.  We  say  that  this 
is  a  possible  chain  in  the  link  of  evidence  which  the 
government  itself  has  said  is  a  basis  for  an  indict- 
ment,  and  if  it  is  a  basis  for  an  indictment,  whether 
or  not  there  could  be  a  valid  conviction,  whether  or 
not  the  conviction  will  eventually  be  sustained  by 
the  Supreme  Court,  is  immaterial.  We  would  argue 
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that  it  could  not  be.  But  the  very  fact  that  there  is 
a  possibility  of  indictment  is  sufficient  reason  for 
the  right  to  claim  the  privilege.  [130] 

Then  we  have  the  case  of  United  States  v.  Zwill- 
man,  which  is  a  Second  Circuit  case,  again  decided 
after  both  these  cases,  decided  January  15,  1940,  in 
108  F.  (2d)  802. 

In  that  case,  here  is  what  they  say — incidentally,  in 
that  case  certiorari  was  denied  by  the  Supreme  Court 
at  310  U.  S.  636. 

I  suggest  that  your  Honor  start  to  read  near  the 
top  of  page  803  and  read  that  page  and  the  next  one. 

(The  volume  referred  to  was  passed  to  the 
court.) 

The  Court :  In  this  case  the  court  points  out : 
'^In  the  course  of  argument  at  the  time  of  the  pre- 
sentment defendant's  counsel  stated  that  his  client 
had  been  in  the  liquor  business  up  to  1933  when  the 
18th  Amendment  was  repealed.  In  view  of  that  state- 
ment and  the  apparent  assumption  of  all  concerned, 
proof  of  who  were  defendant 's  associates  in  business 
might  tend  to  establish  a  conspiracy  to  violate  the 
revenue  laws  by  failing  to  pay  taxes,  to  affix  stamps 
or  to  make  returns  under  the  applicable  statutes." 

Then  they  go  on  to  state  generally  that  that  was 
practically  a  showing  that  the  defendant  had  com- 
mitted an  offense,  and  therefore  his  refusal  to  indi- 
cate who  his  associates  were  in  business,  that  is  to 
say,  in  the  liquor  business,  during  the  period  when 
it  was  unlawful,  might  tend  to  incriminate  him,  and 
particularly  in  view  of  the  court  pointing  out  that 
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there  was  a  previous  witness  in  a  trial  which  had 
linked  him  with  an  illegal  situation. 

I  do  not  see  any  analogy  between  that  situation 
and  what  we  have  here. 

Mr.  Margolis :  Just  a  comment  on  that,  and  I  have 
one  more  case  and  then  I  will  be  finished. 

Certainly  it  would  be  a  novel  contention  that  in 
order  to  claim  the  privilege  against  self-incrimina- 
tion one  w^ould  have  to  come  into  court  and  prove  that 
he  was  guilty  of  the  crime.  [132] 

The  Court :  In  this  case  there  was  no  showing  at 
all  on  the  part  of  the  United  States  Attorney,  or  the 
attorney  for  the  government,  as  they  are  now  called, 
that  it  was  not  the  purpose  of  the  inquisition  of  the 
grand  jury  to  seek  a  prosecution  against  the  witness. 
In  this  particular  case  that  has  been  specifically  dis- 
claimed. 

Mr.  Margolis :    But  we  have  made  a  showing 

The  Court:  So  that  I  doubt  if  any  prosecution 
against  any  of  these  witnesses  who  are  appearing 
before  the  grand  jury  at  this  time,  based  upon  their 
testimony,  but  what  they  would  not  have  immunity. 
It  seems  to  me  it  almost  amounts  to  immunity  on  the 
part  of  the  government. 

Mr.  Margolis:  I  don't  believe  the  United  States 
Attorney  and  the  statute  can  grant  immunity. 

The  Court :  You  do  not  ?  They  certainly  have,  and 
it  has  been  held  many  times. 

Mr.  Margolis:  I  understand  that  that  has  to  be 
approved  by  the  court. 

The  Court :  Immunity  is  an  act  which  may  occur 
without  anybody  consciously  doing  it.  And  here  the 
attorney  for  the  government  has  specifically  stated 
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to  the  witness  that  this  is  not  for  the  purpose  of 
prosecuting  you  in  connection  with  any  crime  what- 
soever. 

Mr.  Margolis:  But  they  have  not  said  that  this 
evidence  will  not  be  used  against  you  for  any  pur- 
pose whatsoever,  and  [133]  we  have  shown,  your 
Honor,  that  the  Attorney  General  contemplates  in- 
stituting other  proceedings  in  which  evidence  like 
this  would  be  material.  The  mere  fact  that  the  guar- 
antee doesn't 

The  Court :  I  am  not  holding  that  it  is  immunity. 
Maybe  I  will  have  to  pass  on  that  later  on.  But  it 
seems  to  me  as  though  the  United  States  Attorney 
would  certainly  be  precluded  from  bringing  any 
prosecution  against  the  witness  for  their  statement 
which  they  might  make  in  connection  with  such  an 
investigation  and  interrogation. 

Mr.  Margolis :  The  very  fact  that  your  Honor  in- 
dicates doubt  indicates  that  the  witness,  if  he  believes 
he  might  be  incriminated,  is  not  in  the  position  where 
he  can  safely  answer. 

The  Court:  The  reason  that  I  indicate  doubt  is 
the  judicial  forehandedness  which  might  require  me 
to  rule  upon  the  argument  which  some  lawyer  might 
convince  me  otherwise  on  some  day. 

Mr.  Margolis :  Yes,  your  Honor,  and  the  witness 
has  to  worry  about  your  Honor  being  convinced 
otherwise,  too.  It  is  the  witness  who  is  being  placed 
in  jeopardy  and  it  is  the  witness  who  has  an  even 
greater  privilege  in  that  regard. 

While  on  that  point,  your  Honor,  on  that  case, 
certainly  the  defendant,  as  a  condition  of  claiming 
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his  privilege,  isn't  required  to  come  in  and  say, 
''Look,  I  am  guilty  of  this  offense,"  [134]  or  ''I 
think  I  am  guilty,"  or  even  give  evidence  indicating 
that  he  thinks  he  is  guilty,  in  order  to  establish  the 
immunity. 

The  Court:  No,  but  the  respondent  has  to  show 
that  there  is  some  likelihood  of  him  incriminating 
himself. 

Mr.  Margolis :  That  is  right.  And  that  is  precisely 
why  we  fall  within  that  case. 

The  Court:  In  the  Weisman  case  they  came  in 
and  showed  the  indictment  and  the  connection  and 
the  possibility  that  the  answer  might  connect  him 
with  some  other  criminal  case. 

Very  well.  Let  us  proceed  with  your  next  point, 
counsel. 

Mr.  Margolis :    I  have  one  more  case,  your  Honor. 

The  Court:     All  right. 

Mr.  Margolis:     That  is  the  case  of  United  States 

v.  Cusson,  132  F.  (2d)  413,  another  Second  Circuit 

Court  case,  and  there  the  court  said :  [135] 
*  *  *  * 

I  say  here,  whether  you  know  somebody  who  was 
a  member  of  the  Communist  Party,  or  whether  you 
know  the  Communist  Party  organization  chart,  that 
that  is  a  warm  enough  scent  in  view  of  the  position 
of  the  government  that  membership  in  the  Commu- 
nist Party  is  a  crime  under  the  Smith  Act,  that  that 
is  a  warm  enough  scent  so  that  a  person,  just  like 
this  person  here,  doesn't  say  whether  she  knew  the 
Groveses,  whether  she  had  talked  to  them,  so  here  a 
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person  doesn't  have  to  say  whether  he  knows  any- 
thing about  the  Communist  Party. 

The  Court :  I  do  not  know  if  the  Smith  Act  says 
it  is  a  crime  to  be  a  member  of  the  Communist  Party ; 
it  says  it  is  a  crime  to  advocate  the  overthrow  of  the 
government  of  the  United  States  by  force  and  vio- 
lence. 

Does  it  say  that  it  is  a  crime  to  be  a  member  of  the 
Communist  Party'? 

Mr.  Margolis :     No,  it  doesn't,  but  the  point  is  here 

that  the  government  has  taken  that  position. 
*  *  *  * 

The  Court:  Let  me  see,  Mr.  Margolis.  You  have 
offered  in  evidence  and  there  is  in  evidence  in  con- 
nection with  this  immediate  matter  the  indictment 
in  New  York  against  Foster  and  the  indictment 
against  the  other  man  and  the  stipulation  that  there 
were  10  or  12,  whatever  there  were,  identical  indict- 
ments against  the  other  named  defendants  in  the  one 
indictment  in  which  Foster  is  the  principal  defend- 
ant. 

In  this  case  it  states : 

''At  the  time  of  her  visit  (that  is  to  Philadelphia), 
two  men  named  Groves  were  under  indictment  in  the 
Southern  District  of  New  York;  the  nature  of  the 
charge  does  not  appear.  Their  trial  took  place  a  little 
while  afterwards;  she  went  to  Mexico  before  it  be- 
gan, stayed  there  while  it  was  on,  and  came  back 
shortly  after  its  conclusion.  Her  excuse  for  refusing 
to  say  whether  she  met  and  talked  with  'the  Groveses' 
was  that  it  might  serve  as  a  link  in  establishing  that 
they  had  told  her  to  go  to  Mexico  so  as  to  avoid  being 
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called  as  a  witness  upon  their  trial  and  that  this 
would  tend  to  prove  that  she  had  conspired  with 
them  to  obstruct  justice." 

Where  is  the  analogy  between  this  witness  and  the 
indictment  against  Foster  ?  Is  there  anything  in  this 
record  which  you  are  offering  or  have  offered  which 
will  tend  to  show  that  this  witness  has  talked  with 
A¥illiam  Z.  Poster,  or  is  part  of  the  same  crime  which 
is  charged  against  William  Z.  Foster  and  the  others, 
or  any  of  them  % 

Mr.  Margolis :  They  don 't  say  here  that  she  talked 
with  the  Groveses,  she  refused  to  say  whether  she 
talked  with  the  Groveses. 

The  Court:  She  refused  to  say  that  before  the 
grand  jury,  but  she  offered  that  ol:)viously  before  the 
court. 

Mr.  Margolis:  No.  Her  excuse  for  refusing  to 
say  whether  [140]  she  met  and  talked  with  the 
Groveses  was  that  it  might  serve  as  a  link.  She  didn  't 
say  that  before  the  court.  She  said,  "I  don't  want  to 
tell  you  that  I  met  and  talked  with  them  because  if  I 
did  it  might  serve  as  a  link."  Now  that  is  precisely 
what  the  witness  is  saying  here,  "I  don't  want  to 
say  whether  I  know  Mr.  Sparks,  whether  I  know 
what  the  chart  of  organization  is,  because  it  might 
serve  as  a  link. ' ' 

The  Court:  Very  well.  Let  us  say  that  you  are 
correct.  The  witness'  statement  here  that  he  does  or 
does  not  know — I  do  not  know  what  his  answer  is 
going  to  be. 

Mr.  Margolis:  They  didn't  know  in  that  case 
either. 
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The  Court :  In  considering  this  question  the  court 
cannot  contemplate  that  the  answer  will  be  yes  or  no. 
I  do  not  know  what  the  answer  is  going  to  be. 

Mr.  Margolis:  They  couldn't  tell  in  that  case 
either. 

The  Court:  So  as  to  say,  in  effect,  that  however 
he  answers  this  question  it  will  connect  him  with  the 
William  Z.  Foster  case. 

Mr.  Margolis:  No,  your  Honor.  She  could  have 
said  ''No"  to  the  Groveses'  question,  she  could  have 
said  "No"  there.  The  court  didn't  take  that  into  con- 
sideration. You  don't  have  to  prove  that  your  answer 
would  be  a  "Yes"  answer  which  would  actually  in- 
criminate you.  All  you  need  to  show  is  that  it  might 
tend  to,  your  Honor.  Otherwise  the  condition  of 
claiming  the  privilege  is  proving  that  you  are  guilty. 

The  Court :     That  it  might  tend  to  connect  her. 

Mr.  Margolis:  That  is  right.  That  is  sufficient. 
There  is  nothing  in  there  which  indicated  that  the 
court  knew  that  she  was  going  to  say  she  knew  the 
Groveses. 

The  Court :    Very  well.  Your  next  point? 

Mr.  Margolis :     That  is  all  I  have,  your  Honor. 

The  Court :  That  is  all  you  have  to  offer  in  sup- 
plement ? 

Mr.  Margolis :     Yes. 

The  Court :  Mr.  Goldschein,  do  you  have  anything 
more  ? 

Mr.  Goldschein:  I  think  the  court  understands 
the  government's  position.  I  think  it  would  be  just 
taking  up  the  time  of  the  court. 

The  Court :    Very  well.  It  will  be  the  same  order 
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in  connection  with  this  witness  as  with  the  witness 
Noble. 

Mr.  Margolis:  I  do  have  one  other  point.  I  will 
make  it  very  brief. 

In  this  case,  your  Honor,  we  are  dealing  with  a 
right,  the  right  of  freedom  of  association,  which  is 
protected  by  the  First  Amendment,  and  it  is  our 
contention  that  in  a  case  such  as  this,  where  there 
is  an  inquiry  into  the  right  of  freedom  of  associa- 
tion, as  protected  by  the  First  Amendment,  that  at 
the  very  least  there  must  be  a  showing  on  the  part 
of  the  government  which  would  justify  an  invasion 
into  the  area  of  opinion  and  belief ;  that  if  the  gov- 
ernment says  that  there  is  nothing  whatsoever  in- 
criminating about  this,  then  they  are  [142]  invading 
the  area  of  belief  and  association  protected  by  the 
First  Amendment. 

The  Court :  This  person  is  not  being  accused  be- 
fore the  grand  jury.  The  government  has  a  right  to 
inquire  and  the  grand  jury  has  a  right  to  inquire. 
The  grand  jury  may  determine  after  hearing  the 
testimony  that  it  is  a  matter  of  belief  or  association. 

Mr.  Margolis:  There  was  a  time,  jomt  Honor, 
when  the  Star  Chamber  of  England  said  that  it 
had  a  right  to  inquire  of  a  man,  what  is  your  re- 
ligion, but  that  time  is  no  longer,  and  it  was  the 
intention  of  the  First  Amendment  to  preclude  in- 
quiries into  a  man's  religious  beliefs,  into  his  po- 
litical beliefs  and  political  associations,  and  at  the 
very  least  to  require  on  the  part  of  the  government, 
where  an  inquiry  into  that  area  was  being  made,  to 
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show  some  justification  therefor.  There  is  no  pre- 
sumption of  the  validity  of  an  inquiry  into  that 
area. 

That  is  the  point  we  want  to  make. 

The  Court:     I  understand. 

Mr.  Margolis:  Before  your  Honor  closes  on  this 
matter  I  want  to  remind  your  Honor  that  the  wit- 
ness in  this  case  has  a  statement  to  make  that  has 
not  yet  been  done  in  this  matter. 

The  Court:  Yes.  Does  he  desire  to  make  the 
statement  in  open  court? 

Mr.  Margolis:     No,  your  Honor.  To  your  Honor. 

The  Court:     He  desires  to  make  it  privately? 

Mr.  Margolis:    Yes,  sir. 

The  Court :    As  before  ? 

Mr.  Margolis:     Yes,  your  Honor. 

The  Court:  Out  of  the  presence  of  everyone  ex- 
cept the  court  attaches? 

Mr.  Margolis:     Yes,  sir. 

The  Court:  Very  well.  The  court  will  adjourn 
to  chambers.  The  witness  Bissey  will  come  into 
chambers,  together  with  the  court  reporter,  the 
Clerk  and  the  bailiff. 

(Here  followed  statement  by  the  witness  Bis- 
sey to  the  court  in  chambers,  reported  but  not 
transcribed.) 

The  Court:     Is  there  a  stipulation  made  that  the 
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grand  jury  is  present  and  that  the  Clerk  need  not 
call  the  roll? 

Mr.  Margolis:    Yes,  your  Honor. 

Mr.  Goldschein :    Yes,  your  Honor. 

The  Court:  The  statement  made  by  the  witness 
in  chambers  privately  to  the  judge  adds  nothing  to 
Avhat  has  heretofore  been  stated  in  open  court  by 
counsel,  and  is  not  exculpatory  of  his  refusal  to 
answer  the  question,  nor  in  justification.  For  that 
reason  the  order  will  stand. 

Mr.  Bissey,  it  is  the  order  of  the  court  that  you 
appear  forthwith  before  the  grand  jury  upon  their 
immediate  reconvening  into  session  and  answer  the 
questions  which  were  put  to  you  and  which  you  re- 
fused to  answer  on  the  ground  that  you  might 
incriminate  yourself  and  which  were  —  will  you 
read  [144]  them,  Mr.  Reporter?  There  are  four 
questions.  There  is  one  that  you  were  justified  in  not 
answering. 

The  Witness:  Do  you  know  the  names  of  the 
county  officers  of  the  Los  Angeles  County  Com- 
munist Party? 

The  Court:     That  is  question  No.  1. 

The  Witness:  Do  you  know  the  table  of  organ- 
ization of  the  Los  Angeles  County  Communist 
Party  ? 

The  Witness:     Do  you  knoAV  Mr.  Ned  Sparks? 

The  Court:     That  is  No.  2. 
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The  Court:     No.  3. 

The  Witness :     Do  you  know  Mr.  Vincent  Russo  ? 

The  Court:     No.  4. 

Do  you  understand  the  order  of  the  court,  Mr. 
Bissey  ? 

Mr.  Bissey:     Sir? 

The  Court:  Do  you  understand  the  order  of  the 
court? 

Mr.  Bissey:  I  understand  it  is  the  order  of  the 
court  to  answer  those  four  questions. 

The  Court:  It  is  the  order  of  the  court  that  you 
answer  those  four  questions.  You  will  remain  in  at- 
tendance and  forthwith  appear  before  the  grand 
jury  upon  their  reconvening,  and  upon  the  questions 
being  asked  of  you  that  you  answer  them. 

All  of  the  grounds  of  the  objection  thereto  are 
overruled. 

You  will  proceed  with  the  next  witness.  [145] 
By  Mr.  Goldschein: 

Q.  Mr.  Drummond,  were  you  in  the  grand  jury 
room  when  the  witness  Ben  Dobbs  was  called  in  to 
testify?  A.     I  was. 

Q.     Was  he  placed  under  oath  ?  A.     He  was. 

Q.     Did  you  take  down  his  testimony  ? 

A.    I  did. 

Q.  As  to  the  questions  asked  and  the  answers 
he  gave?  A.     I  did. 
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Q.    Will  you  read  the  questions  asked  him  and 
the  answers  he  gave,  please,  sir? 

A.     "Q.    By  Mr.  Goldschein:  Your  name  is  Ben 
Dobbs,  is  it,  sir?  ^'A.     That  is  right. 

"Q.    Where  do  you  live? 


^'A 
^^A 
''A 


2737  Malabar  Street,  Los  Angeles. 

Are  you  known  by  any  other  name? 

By  some  people. 

What  other  name  are  you  known  by? 

Benjamin  Isgar.  I  was  born  with  that  name. 

Mr.  Dobbs,  let  me  explain  your  position 
here  to  you.  The  grand  jury  is  not  investigating 
you.  You  are  merely  subpoenaed  here  as  a  wit- 
ness [146]  to  give  such  evidence  as  you  may  have. 
Do  you  understand  your  situation? 

"A.     Yes,  I  understand  what  you  said. 

*'Q.  Now,  do  you  know  the  names  of  the  county 
officers  of  the  Los  Angeles  County  Communist 
Party? 

''A.  I  refuse  to  answer  that  question  on  the 
ground  that  the  answer  will  incriminate  me. 

"Q.  Do  you  know  what  the  word  incriminate 
means,  sir? 

''A.  I  have  some  idea  of  what  the  word  means, 
but  I  take  it  as  my  privilege  to  give  that  answer  I 
just  gave,  including  the  word  incriminate. 

'*Q.     Regardless  of  what  the  word  means,  you 
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don't  mean  that   you  have   a   right  to   determine 
i  whether  or  not  you  will  answer  or  not,  do  you? 

"A.  I  refuse  to  answer  that  question  on  the 
ground  it  might  incriminate  me,  the  one  you  just 
asked,  regardless  of  whether  I  have  a  full  under- 
standing of  the  meaning  of  the  word  incriminate. 

''Q.     I  see.  All  right.  All  right  here,  sir. 
m    *^Do  you  know  the  table  of  organization  of  the 
Los  Angeles  County  Communist  Party? 

''A.  I  refuse  to  answer  that  question  on  the  same 
grounds. 

"Q.    What  is  your  occupation,  sir?  [147] 
ii    "A.     I  am  an  organizer. 

**Q.     For  what  organization? 

^'A.  I  also  refuse  to  answer  that  question  on  the 
ground  that  it  may  incriminate  me. 

'^Q.     Do  you  know  Mr.  Ned  Sparks? 

^'A.  I  refuse  to  answer  that  question  on  the  same 
grounds. 

^'Q.     Do  you  know  Mr.  Vincent  Russo? 

^'A.  I  refuse  to  answer  that  question  on  the  same 
grounds,  it  may  incriminate  me. 

"Mr.  Goldschein:  Will  you  wait  on  the  grand 
jury  in  that  room,  please?" 

Mr.  Goldschein :  We  insist  also,  may  it  please  the 
court,  as  to  this  witness  that  he  has  no  privilege 
against  self-incrimination  on  the  questions  asked  of 
him,  and  ask  the  same  procedure  be  followed. 

The  Court:  There  are  five  questions  here.  There 
were  six  questions  he  refused  to  answer.  One  of 
them  w^as  not  very  clear.  One  of  them,  he  said  he 
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had  no  understanding  of  the  word  ''incriminate."  I 
do  not  think  he  need  answer  that  because  he  an- 
swered it. 

Mr.  Margolis,  I  take  it  that  you  wish  to  make  the 
same  motion  for  a  continuance  as  before? 

Mr.  Margolis:  Yes.  We  might  shorten  it,  your 
Honor,  by  this  stipulation,  that  the  record  in  all 
respects [148] 

The  Court:  Without  committing  you  to  a  stipu- 
lation, perhaps  I  can  straighten  it  out  by  an  order 
so  that  neither  side  need  prejudice  their  position  in 
the  record  by  a  stipulation. 

Mr.  Margolis:    Very  well. 

The  Court:  The  order  will  be  that  it  will  be 
deemed  that  the  motion  to  continue  was  made  on  all 
the  grounds  and  for  all  the  reasons  stated  by  you 
heretofore  in  connection  with  the  Noble  case.  That 
motion  for  a  continuance  will  ])e  denied. 

It  will  be  deemed  that  all  of  the  objections  here- 
tofore urged  in  connection  with  both  the  Noble  case 
and  the  Bissey  case  have  been  made  by  you  and  for 
all  of  the  reasons  and  on  all  of  the  grounds  assigned 
to  each  of  them  in  objection  on  the  merits  to  these 
questions. 

Mr.  Marerolis:  I  think  that  should  also  include 
that  it  will  be  deemed  that  the  evidence  received 

The  Court:     And  the  evidence  received. 

Mr.  Margolis :     together  with  the  stipulations 

will  be  def  med  received  in  this  case. 
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The  Court:  That  is  correct,  as  well  as  the  offers 
of  proof. 

Mr.  Margolis:     That  is  right. 

The  Court:  The  offers  of  proof  will  be  rejected 
and  the  objections  will  be  overruled  and  denied. 

Does  this  witness  desire  to  make  a  statement  to 
the  court? 

Mr.  Margolis:     Yes,  your  Honor. 

In  addition  to  the  argument  that  has  previously 
been  made,  there  is  one  question  here  which  is  some- 
what different,  if  your  Honor  please,  than  any  of 
the  other  questions. 

The  Court :     You  mean,  what  is  your  occupation  ? 

Mr.  Margolis:  No,  your  Honor.  The  question, 
what  is  your  occupation,  was  answered.  That  was 
answered  by  saying  organizer.  The  question — I 
don't  remember  the  exact  wording — but  it  was,  or- 
ganizer for  what  organization.  I  believe  that  is  a 
correct  statement  of  the  record,  your  Honor. 

The  Court:     For  what  organization? 

The  Witness:     Yes,  sir. 

The  Court:  He  said,  ''I  am  an  organizer,''  and 
he  declined  to  answer  the  question,  '^for  what  or- 
ganization?" 

Mr,  Margolis:     Yes,  your  Honor. 

It  seems  to  me  that  there  we  are  getting  di- 
rectly into  the  question  of  being  an  officer  with 
the  possibility  that  this  sort  of  an  answer  might 
incriminate  him  on  the  ground  that  it  might  tend 
to  establish  that  this  individual  is  an  officer  of  an 
organization  which  the  United  States  Attorney  has 
contended  advocates  the  overthrow  of  the  American 
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form  of  government  by  force  and  violence,  and 
upon  the  basis  of  which  he  has  obtained  other  in- 
dictments against  other  officers  and  [150]  has  said 
that  he  would  obtain  similar  indictments  in  Los 
J\ngeles  and  elsewhere. 

The  Court:  It  is  not  your  contention,  again 
may  I  ask,  that  the  answer  to  that  would  indicate 
that  hp  is  a  member  of  an  organization  which  ad- 
vocates the  overthrow  of  the  government  by  force 
and  violence? 

Mr.  Margolis:  The  answer  to  it  might  indicate 
that  he  is  an  officer  of  an  organization  which  the 
government  contends,  which  the  United  States  At- 
torney General  has  declared,  advocates  this,  and 
upon  the  basis  of  which  he  might  be  indicted  by 
the  United  States  Attorney. 

I  am  certainly  not  prepared  to  concede  that  the 
«>rganization  advocates  that.  As  I  say,  I  stand  on 
the  Schneiderman  case. 

The  Court:     T  just  wanted  the  record  straight. 

Mi.  Margolis:  We  think  that  while  the  other 
questions  are  sufficiently  direct  to  raise  the  issue, 
that  here  you  get  really  right  down  to  the  heart 
of  the  thing,  and  if  he  can  be  required  to  answer 
this  question  then  Mr.  Foster  could  have  been 
called  before  the  United  States  grand  jury  and 
if  he  were  asked,  "What  is  your  occupation?"  and 
he  said.  "I  am  an  organizer,"  and  he  was  asked, 
**For  what  organization?"  then  he  would  have  been 
compelled  to  answer  even  though  there  is  an  indict- 
ment against  him  because  of  his  being  an  officer  of 
that  organization.  [151] 
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Mr.  Goldschein:  May  it  please  the  court,  the 
government  denies  that  there  is  any  contention 
here  that  the  Communist  Party  is  an  illegal  or- 
ganization or  that  they,  as  a  party,  advocate  the 
overthi'ow  of  the  government  by  force  and  violence. 
There  is  nothing  that  has  been  said  in  this  court- 
room, or  b}^  anyone  else  for  the  govermnent,  with 
reference  to  the  statement  that  Mr.  Margolis  con- 
tinuously has  made  in  this  case,  and  I  would  like 
to  straighten  him  out  now. 

Mr.  Margolis:  If  your  Honor  please,  we  have 
offered  to  prove  that  this  is  the  government's  posi- 
tion, and  certainly  counsel  for  the  government  can- 
not simj)ly,  by  getting  up  and  making  a  denial, 
deprive  us  of  the  offer  to  prove.  We  are  prepared, 
if  given  an  opportunity,  to  establish  that  that  is 
the  position  of  the  government. 

The  Court:  I  have  ruled  on  the  subject.  It  is 
not  a  question  of  counsel  understanding  each  other, 
it  is  a  (question  of  me  understanding  each  of  coun- 
sel, and  I  think  I  understand  the  position  of  the 
government  and  the  position  of  counsel  here  who 
have  advocated  their  cause. 

Mr.  Margolis:  Mr.  Dobbs  wishes  to  make  a 
statement. 

The  Court:     Mr.  Dobbs,  are  you  here? 

Mr.  Dobbs:     Yes,  sir. 

The  Court:  Will  you  stand  up,  please,  so  I 
ean  see  you. 

(Mr.  Dobbs  stood  as  requested.) 

Do  you  desire  to  make  a  statement  to  the  court? 
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Mr.  Dobbs :     I  do,  sir. 

The  Court:  Under  the  same  conditions  as  I  in- 
dicated heretofore  to  the  other  witnesses? 

Mr.  Dobbs:     Yes,  sir. 

The  Court:  Very  well.  We  will  retire  to  cham- 
bers with  the  bailiff,  reporter  and  the  Clerk. 

The  Court:  Is  it  stipulated  that  the  grand  jury 
is  present  as  before? 

Mr.  Margolis:     Yes,  your  Honor. 

The  Court :  The  witness  Dobbs  has  made  a  state- 
ment to  the  court  privately  in  chambers.  Noth- 
ing has  been  added  to  that  which  has  already  been 
urged  by  counsel  and  nothing  has  been  said  in  ex- 
culpation of  his  refusal  to  answer  the  question,  nor 
in  justification. 

For  that  reason,  Mr.  Dobbs,  the  order  of  the 
court  will  be  that  you  are  now  ordered  and  directed 
to  answer  the  five  questions,  namely 

Tlie  Witness:  Now,  do  you  know  the  names  of 
the  County  Officers  of  the  Los  Angeles  County 
Commimist  Party? 

The  Court:     No.  1. 

The  Witness:  Do  you  know  the  table  of  organi- 
zation of  the  Los  Angeles  County  Communist 
Party? 

The  Court:     No.  2. 

The  Witness:     For  what  organization?  [153] 

The  Court:     No.  3. 

The  Witness:     Do  you  know  Mr.  Ned  Sparks? 

The  Court:     No.  4. 

The  Witness :     Do  you  know  Mr.  Vincent  Russo  ? 
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The  Court:     No.  5. 

You  are  ordered  to  answer  those  questions  and 
report  forthwith  to  the  grand  jury  immediately 
upon  their  reconvening  and  respond  to  them. 

Do  you  understand  the  order,  Mr.  Dobbs? 

Mr.  Dobbs:     Yes,  sir. 

The  Court:     Very  well. 

Mr.  Goldschein:  The  next  witness  is  Delphine 
Murphy  Smith. 

The  Court:     Mrs.  Smith? 

Mrs.  Smith:     I  am  present. 

The  Court:     Very  well. 

Q.  (By  Mr.  Goldschein) :  Now,  Mr.  Drmn- 
mond,  were  you  in  the  grand  jury  room  when  Mrs. 
Delphine  Murx)hy  Smith  appeared  as  a  witness? 

A.     I  was. 

Q.     Was  she  sworn?  A.     She  was. 

Q.  Did  you  take  down  the  questions  propounded 
to  her  and  the  answers  she  made? 

A.    1  did.  [154] 

Q.  Will  you  read  the  questions  asked  and  the 
answers  made,  please,  sir. 

A.  "Q.  (By  Mr.  Goldschein) :  Your  name  is 
Delphine  Murphy  Smith?   Is  that  Miss  or  Mrs.? 

"A.     Mrs. 

''Q.     Mrs.  Delphine  Murphy  Smith? 

'^A.     Right. 

''Q.     Where  do  you  live? 

"A.     1410  Amapola,  Torrance. 

''Q.  I  want  you  to  know  that  this  grand  jury 
is  not  investigating  you,  that  you  are  merely  sub- 
poenaed here  as  a  witness  to  testify  to  such  facts 
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as  you  may  have  any  knowledge  of.  Do  you  un- 
derstand your  ])osition?  A.     Yes,  I  do. 

''Q.  Now,  Mrs.  Smith,  do  you  know  the  names 
of  the  county  officers  of  the  Los  Angeles  County 
Communist  Party? 

''A.  I  refuse  to  answer  on  the  ground  it  may 
incriminate  me. 

''Q.     May  what? 

"A.  Intimidate  is  not  the  word.  Incriminate  I 
helieve  is  the  word  I  wanted  to  use. 

"Q.  You  are  not  familiar  with  the  term  in- 
criminate, are  you?  [155] 

''A.     Not  too  familiar  with  it,  no. 

"Q.  I  will  explain  it  for  you.  The  term  in  con- 
nection with  the  business  of  this  grand  jury  sim- 
ply means  this:  that  if  the  answer  to  the  question 
I  jii^t  asked  you  would  involve  you  in  the  com- 
mission of  a  crime  against  the  United  States  Gov- 
ernment, you  can  then  claim  your  privilege  against 
self-incrimination.  In  other  words,  you  are  not 
compelled  to  give  any  facts  which  may  tend  to  in- 
volve you  in  a  Federal  crime.  Now,  if  the  answer 
to  the  question  will  not  involve  you  in  the  com- 
mission of  a  crime  against  the  United  States  gov- 
ernment, then  you  must  answer  that  question.  Do 
you  understand? 

"A.     I  understand  you. 

"Q.  All  right.  Now,  will  you  answer  my  ques- 
tion? 

"A.  I  still  refuse  to  answer  on  the  same 
grounds. 

"Q.    All  right.    Do  you  know  the  table  of  or- 
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ganization  of  the  Los  Angeles  County  Communist 
Party? 

''A.  I  refuse  to  answer  on  the  ground  that  it 
may  incriminate  me. 

"Q.     Do  you  know  Mr.  Necl  Sparks? 

"A.  I  refuse  to  answer  on  the  ground  that  it 
may  incriminate  me. 

"Q.     What  is  your  business,  please,  Madam? 

"A.     T  am  a  housewife. 

'^Q.     What  does  your  husband  do? 

"A.  I  refuse  to  answer  on  the  ground  that  it 
may  incriminate  me. 

"Q.     You  really  don't  believe  that,  do  you? 

''A.  I  refuse  to  answer  on  the  grounds  it  may 
incriminate  me. 

"Q.  But  you  really  don't  believe  it  would  in- 
criminate you,  do  you? 

''A.  I  am  sorry.  I  refuse  to  answer  on  the 
ground  it  may  incriminate  me. 

"Mr.  Goldschein;  All  right.  Madam.  We  will 
j'ecess  you.  You  are  not  excused.  Will  you  wait  in 
that  room  that  you  just  came  from? 

"The  Witness:     Of  course." 

Mt.  Goldschein:  We  insist,  may  it  please  the 
court,  that  none  of  the  questions  asked  the  witness 
would  tend  to  incriminate  her  for  the  violation  of 
any  Federal  offense,  and  insist  the  witness  be  com- 
pelled to  answer. 

The  Court:  Mr.  Margolis,  without  repeating  all 
of  the  grounds  or  without  committing  you  to  a 
stipulation,  it  may  be  deemed  that  the  motion  for 
a  continuance  has  been  made  in  this   case   as   in 
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the  other  cases,  and  for  the  same  grounds  and  all 
the  reasons  given.  The  order  of  the  court  is  that 
the  motion  for  a  continuance  is  denied.  [157] 

It  may  be  deemed  also  for  the  purpose  of  the 
record  that  on  the  merits  the  objection  to  compelling 
the  witness  to  answer  the  question  has  been  made 
by  you  on  her  behalf  on  all  of  the  grounds  and  for 
all  of  the  reasons  assigned  in  connection  with  each 
one  of  the  previous  witnesses;  and  that  there  has 
been  admitted  in  evidence  the  same  evidence  and 
the  same  stipulations  as  the  others,  and  that  the 
same  proffers  of  proof  were  made. 

Mr.  Margolis:     Yes. 

The  Court:  It  will  be  the  same  order,  except  that 
there  are  two  questions  here  which  I  think  the 
witness  need  not  answer.  Does  this  witness  desire 
to  make  a  statement  to  the  court  privately? 

Mr.  Margolis:     Yes,  your  Honor. 

Tlie  Court:  As  with  the  other  witnesses,  under 
the  same  conditions? 

Mr.  Margolis:     Yes. 

The  Court:  Very  well.  The  court  will  adjourn 
to  chambers. 

mere  followed  statement  by  the  witness 
Smith  to  the  court  in  chambers,  reported  but 
not  transcribed.) 

The  Court:  Same  stipulation  concerning  the 
grand  jury? 

Ml'.  Margolis :     Yes,  your  Honor. 

Mr.  Vxoldschein:     Yes. 

The  Court:  The  witness  has  made  a  statement  to 
the   [158]  court  privately  in  chambers  which  adds 
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nothing  to  the  statement  and  reasons  and  objec- 
tions made  by  her  counsel,  and  which  does  not 
tend  to  exculpate  her  in  any  way  for  her  refusal 
to  answer  the  question,  nor  justify  her  refusal,  nor 
tend  to  show  that  it  would  incriminate  her  at  all. 

Foi'  that  reason  the  witness  is  now  ordered  and 
directed  to  answer  the  following  questions — will 
you  read  them? 

The  AVitness:  Now,  Mrs.  Smith,  do  you  know 
the  names  of  the  county  officers  of  the  Los  An- 
geles County  Communist  Party? 

The  Court:  Mrs.  Smith,  you  are  ordered  and 
directed  to  answer  that  question. 

Tlie  Witness:  Do  you  know  the  table  of 
organization  of  the  Los  Angeles  County  Commu- 
nist Party? 

The  Court:  You  are  ordered  and  directed  to 
answer  that  question. 

The  Witness:     Do  you  know  Mr.  Ned  Sparks? 

The  Court:  You  are  ordered  and  directed  to 
answer  that  question. 

The  Witness :     What  does  your  husband  do  ? 

The  Court:     What  is  the  next  question? 

The  Witness:     That  is  the  last  one. 

The  Court:  There  is  another  one;  you  really 
don't  believe  that,  do  you? 

The  Witness:  Oh,  yes.  You  really  don't  be- 
lieve that,  do  you?  [159] 

The  Court:  She  is  not  ordered  to  answer  the 
last  question,  You  really  don't  believe  that,  do 
you. 
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TJie  question,  AVhat  does  your  husband  do,  raises 
another  point.  Her  ground  for  not  answering  that 
was  on  the  ground  that  it  might  incriminate  her. 
She  is  ordered  and  directed  to  answer  that  ques- 
tion. 

Mrs.  Smith,  you  are  ordered  and  directed  to  an- 
swer the  questions  as  indicated  and  to  report  im- 
mediately to  the  grand  jury  upon  their  recon- 
^y^ning  and  answer  them. 

Do  you  understand  the  order  of  the  court,  Mrs. 
Smith  1^ 

Mrs.  Smith:     Yes,  I  do. 

The  Court :    Very  well. 

Mr,  Goldschein :  The  next  witness,  may  it  please 
the  court,  is  Mrs.  Miriam  Brooks  Sherman. 

Q.  Mr.  Drummond,  were  you  in  the  grand  jury 
room  this  afternoon  when  Mrs.  Miriam  Brooks 
Sherman  appeared  as  a  witness?  A.     I  was. 

Q.     A¥as  she  sworn?  A.     She  was. 

Q.  Did  you  take  down  the  questions  that  were 
propounded  to  her  and  the  answers  she  gave? 

A.     I  did. 

Q.  Will  you  read  those  questions  and  answers, 
please? 

A.  ''Q.  (By  Mr.  Goldschein):  Your  name  is 
Miriam   [160]   Brooks  Sherman? 

''vi.    Yes,  sir. 

''Q.     Miss?  A.     Mrs. 

''Q.  IMrs.  Sherman,  you  are  not  under  investi- 
gation by  this  grand  jury.  You  are  merely  sub- 
poenaed here  as  a  witness  to  testify  to  such  facts 
as  you  may  have.    Do  you  understand  your  posi- 
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tion?        A.     Yes,  I  do. 
'^Q.    They  want  to  know  from  you  whether  or 

not  you  know  the  names  of  the  comity  offieers  of 
the  Los  Angeles  County  Communist  Party. 

"xV.  I  would  refuse  to  answer  that  on  the  ground 
that  it  may  incruninate  me. 

''Q.  Do  you  know  what  the  word  incrunmate 
means  in  connection  with  your  statement? 

'^A.  Well,  I  am  not  an  attorney  and  I  don't  think 
I  know  the  full  legal  definition  of  it,  but  I  under- 
stand that  it  is  my  privilege  to  claim  the  right  to 
refuse  to  answer  that  question  on  the  ground  of 
incrimination. 

"Q.  Of  course,  you  got  the  advice  of  an  attor- 
ney before  coming  in  here  with  reference  to  your 
l^i'ivilege  and  you  know  what  your  privilege  is 
against   self-incrimination,   don't  you?   [161] 


a 


A.    Yes,  I  do. 


''Q.  And  let  me  explain  what  your  privilege  as 
lo  self-incrimination  means.  If  the  answer  that 
you  would  give  to  my  question  would  tend  to  in- 
erim.inate  you,  tend  to  make  you  a  defendant  in 
a  Federal  criminal  case,  it  would  tend  to  show  that 
you  violated  a  Federal  statute — now,  you  haven't 
violated  any  Federal  statute  in  connection  with 
that  question,  have  you? 

"A.     In  connection  with  what  question,  sir? 

"Q.  Would  this  answer,  the  answer  to  the  ques- 
tion I  asked  you,  involve  you  in  the  commission 
of  a  Federal  offense  ?  And  the  question  that  I  asked 
was  this:    Do  you  know  the  names  of  the  county 
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officers  of  the  Los  Angeles  County  Communist 
Party  I 

"A.  I  still  think  that  my  previous  answer  is 
correct,  that  it  may  incriminate  me. 

*'Q.  All  right.  Let  me  ask  you  this:  Do  you 
think  that  the  answer  that  you  would  give  to  that 
question  would  involve  you  in  the  commission  of 
a  Federal  offense? 

"A.     It  might  incriminate  me. 

"Q.  That  is  Avhat  you  said  before.  I  want  to 
make  sure  we  understand  each  other. 

''A.    Yes.  [162] 

"Q.  Do  you  think  it  would  involve  you  in  the 
commission  of  a  criminal  offense? 

''A.     No,  I  believe  it  would  incriminate  me. 

"Q.    I  see.    Do  you  know  Mr.  Ned  Sparks? 

''A.  I  refuse  to  answer  that  question  on  the 
ground  it  might  incriminate  me. 

''Q.     What  is  your  occupation? 

''A.     I  am  a  musician. 

''Q.    Madam?  A.    I  am  a  musician. 

"Q.     Are  you  employed? 

"A.    Yes,  I  am  employed. 

''Q.     Where? 

"A.  I  also  would  like  to  refuse  to  answer  that, 
on  the  ground  that  it  might  incriminate  me. 

''Q.     What  instrument  do  you  play? 

"A.     I  play  the  piano. 

"Q.     Any  other?  A.     No. 

''Mr.  Goldschein:  All  right,  then,  we  will  re- 
cess you.  You  are  not  excused.  Will  you  wait  in 
that  same  room  from  which  you  just  came? 
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"The  Witness:     ''Yes,  I  will." 

Mr.  Goldscliein :  We  insist,  may  it  please  the 
court,  that  the  claim  of  privilege  against  self- 
incrimination  is  not  well  [163]  founded  and  ask 
the  court  to  ask  the  witness  to  answer  the  ques- 
tions. 

The  Court:  It  may  be  deemed  on  behalf  of 
the  witness  that  the  motion  for  a  continuance  has 
been  made  on  all  of  the  groimds  and  for  the  rea- 
sons heretofore  previously  assigned  by  Mr.  Mar- 
golis  in  connection  with  the  other  matters? 

Mr.  Margolis:     Yes,  your  Honor. 

The  Court:  The  motion  for  a  continuance  is 
denied. 

It  may  also  be  deemed  that  there  has  been  of- 
fered in  evidence  the  documents  and  the  stipula- 
tions and  the  same  proffers  of  proof  made  on 
behalf  of  this  witness  as  the  previous  ones,  and 
that  all  the  grounds  of  objection  and  reasons  here- 
tofore urged  in  opposition  to  the  motion  of  the 
government  have  been  urged  on  behalf  of  this  de- 
fendant as  if  they  were  again  repeated? 

Mr.  Margolis:  I  think  your  Honor  said  that 
it  wou'd  be  deemed  that  certain  evidence  has  been 
offered. 

The  Court:     The  same  evidence. 

Mr.  Margolis:     The  same  evidence. 

The  Court:     And  the  same  offers  of  proof. 

Mr.  Margolis:  Yes,  and  the  same  evidence  as 
was  received  in  the  other  cases  is  also  received  in 
this  case? 

The  Court:     Yes.    That  is  what  I  meant  to  say. 
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Mr.  Margolis:     Yes. 

The  Court:  Does  this  witness  wish  to  make  a 
statement   [164]  to  the  court  privately^ 

Mr.  Margolis:     Yes,  sir. 

The  Court:     The  witness  does? 

Mr.  Margolis:     Yes. 

The  Court:  Very  well.  We  will  adjourn  to 
chambers  again. 

(Here  followed  statement  by  the  witness 
Sherman  to  the  court  in  chambers,  reported  but 
not  transcribed.) 

The  Court:     Same  stipulation? 

Mr.  Margolis:     Yes,  your  Honor. 

Mr.  G-oldschein:     Yes. 

The  Court:  The  witness  has  made  a  statement 
to  the  court  privately  in  chambers,  which  has 
added  nothing  to  the  grounds  or  legal  reasons 
advocated  on  her  behalf  by  her  counsel,  nor  has 
she  stated  anything  which  would  indicate  an  ex- 
culpation for  her  refusal  to  answer  the  question, 
nor  anything  at  all  which  would  indicate  that  the 
answers  to  the  questions  might  tend  to  incriminate 
her.  For  that  reason  the  same  order  will  be  made 
in  this  case  as  in  the  previous  case,  and  in  order 
that  the  witness  may  have  an  understanding  of 
the  order  the  reporter  will  now  read — I  think  there 
were  only  three — the  questions  asked  of  this  wit- 
ness. 

The  Witness:  Do  you  know  the  names  of  the 
county  officers  of  the  Los  Angeles  County  Com- 
munist Party  "^  [165] 
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The  Court:  Mrs.  Sherman,  I  just  want  you  to 
be  able  to  hear  and  understand  the  order.  That 
is  the  first  question. 

The  Witness :     Do  you  know  Mr.  Ned  Sparks  % 

The  Court:     That  is  the  second  question. 

The  Witness:  And  the  last  one:  Are  you  em- 
ployed? 

A,    Yes,  I  am  employed. 

Q.     Where? 

The  Court:     That  is  the  third  question. 

Mrs.  Sherman,  you  are  ordered  and  directed  to 
answer  the  three  questions  which  I  have  just  indi- 
cated, and  to  report  immediately  to  the  grand  jury 
and  answer  those  questions  upon  them  being  asked 
of  you  immediately  upon  the  reconvening  of  the 
grand  jury. 

Do  you  understand  the  order  of  the  court? 

Mrs.   Sherman:     Yes,  I  do,  sir. 

The  Court:     Very  well. 

Mr.  Goldschein:  The  next  witness,  may  it  please 
the  court,  is  Philip  Bock. 

Q.  Mr.  Drummond,  were  you  in  the  grand  jury 
room  this  afternoon  when  Mr.  Philip  Bock  ap- 
peared as  a  witness?  A.     I  was. 

Q.     AYas  he  sworn?  A.    He  was. 

The  Court:  Excuse  me.  By  the  way,  in  connec- 
tion with  the  last  witness,  there  was  one  question 
asked  of  her,  have  you  violated  any  Federal  statute. 
She  need  not  answer  that  [166]  question. 

Proceed. 

Q.     (By  Mr.  Goldschein)  :     Did  you  take  down 
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in  shorthand  the  questions  propounded  to  the  wit- 
ness and  the  answers  he  made?  A.     I  did. 

Q.  A¥i!l  you  read  the  questions  and  answers, 
please  ? 

A.  "Q.  (By  Mr.  Goldschein)  :  Mr.  Bock,  your 
name  is  Philip  Bock,  is  it  not? 

''A.     Yes,  sir. 

'^Q.     Where  do  you  live? 

''A.    4213  Yosemite  Way. 

^'Q.     Los  Angeles?  A.     Yes,  sir. 

"Q.  Mr.  Bock,  I  want  you  to  know  that  you 
are  not  under  investigation  by  this  grand  jury, 
that  you  are  merely  here  as  a  witness  to  testify 
to  the  facts  that  you  know.  Now,  do  you  under- 
stand that  phase  of  it?  A.     Yes. 

*'Q.  All  right.  Now,  do  you  know  the  names 
of  the  county  officers  of  the  Los  Angeles  County 
Communist  Party? 

"A.  I  refuse  to  answer  that'  question  on  the 
ground  it  may  incriminate  me. 

**Q.  Do  you  know  what  the  word  incriminate 
means,  [167]  Mr.  Bock? 

"4.  I  cannot  give  the  legal  definition,  but  I 
know  what  it  means. 

Q.     How  far  did  you  go  to  school? 
'A.     I  completed  one  year  of  law  school. 

''Q.  Do  you  know  the  table  of  organization 
of  the  Los  Angeles  County  Communist  Party? 

"A.  I  refuse  to  answer  that  question  on  the 
ground  that  it  might  incriminate  me. 

''Q.  For  the  violation  of  a  Federal  offense,  Mr. 
Bock? 
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''A.  I  am  not  qualified  to  answer  that  ques- 
tion. 

"Q.  Now,  the  only  incrunination  you  can  claim 
is  for  a  violation  of  a  Federal  offense.  Now,  let  me 
exi3lain  that  to  you.  If  the  answer  you  give  may 
tend  to  involve  you  in  the  commission  of  an  of- 
fense against  the  Federal  statutes,  then  you  may 
claim  privilege  against  self-incrimination.  Do  you 
understand  it  now?  A.     Yes. 

''Q.  You  still  think  that  the  answer  to  the 
question  may  involve  you  in  the  commission  of  a 
Federal  offense? 

''A.  I  refuse  to  answer  that  last  question  on 
ground  that  I  think  it  might  incriminate  me. 

''Q.  In  other  words,  involve  you  in  the  commis- 
sion of  a  Federal  offense? 

''A.  I  have  answered  it  to  the  best  of  my 
ability. 

"Q.  I  just  want  to  make  sure  that  you  and  I 
understand  each  other  and  we  are  both  talking 
about  the  same  thing.    Are  we? 

"A.  I  can't  be  sure  on  that.  I  know  what  is 
in  my  mind,  not  in  yours. 

"Q.  Now,  let's  state  it  clearly:  Do  you  be- 
lieve that  the  answer  to  the  question  that  you  may 
give  would  tend  to  involve  you  in  the  commission 
of  a  Federal  offense? 

^'A.  I  can't  conscientiously  answer  that  ques- 
tion, but  I  have  answered  it  as  best  I  could.  I 
can't  answer  it  along  any  technical  lines.  I  don't 
know  the  laws  that  well  on  that  end. 

'*Q.     Then  you  don't  know  that  it  will  involve 
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you  in  a  criminal  offense,  do  you?  You  don't  know 
that  the  answer  to  the  question  would  tend  to  in- 
volve you  in  the  commission  of  a  Federal  crime,  do 
you  ? 

'^A.  I  refuse  to  answer  that  question  on  the 
groimd  that  it  might  tend  to  incriminate  me.  [169] 

'^Q.  You  mean  you  refuse  to  answer  my  question, 
the  last  question  I  asked  you?  My  question  is  this: 
Do  you  believe  that  the  answer  that  you  will  give,  that 
the  answer  to  that  question  that  I  asked  yon  origi- 
nally, would  involve  you  in  the  commission  of  a  Fed- 
eral offense? 

'*A.  I  refuse  to  answer  this  question  on  the 
ground  that  it  might  tend  to  incriminate  me. 

'*Q.  All  right,  sir.  Do  you  know  the  table  of  or- 
ganization of  the  Los  Angeles  County  Communist 
Party? 

"A.  I  refuse  to  answer  that  question  on  the 
ground  that  it  might  tend  to  incriminate  me. 

''Q.    What  is  your  occupation,  sir? 

"A.    I  am  an  organizer. 

''Q.     For  whom? 

"A.  I  refuse  to  answer  that  question  on  the 
ground  that  it  might  tend  to  incriminate  me. 

"Mr.  Goldschein:  All  right,  we  will  recess  you. 
You  are  not  excused.  Will  you  wait  in  that  same  room 
that  you  just  left,  please?" 

Mr.  Goldschein:  We  insist  that  this  Avitness  does 
not  have  any  claim  of  privilege  against  self-incrim- 
ination and  ask  the  court  to  instruct  the  witness  that 
he  must  answer. 

The  Court :    It  will  be  deemed  that  the  same  rec- 
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orcl  is  [170]  made  in  respect  to  this  witness  as  was 
made  with  the  previous  witnesses? 

Mr.  Margolis:     Yes,  your  Honor. 

The  Court :     The  same  motions  ? 

Mr.  Margolis:  Same  motions,  same  objections, 
same  evidence. 

The  Court :     It  will  be  the  same  rulinsr. 

Does  this  witness  desire  to  make  a  statement  to 
the  court  privately? 

Mr.  Margolis :     Yes,  your  Honor. 

The  Court :  Very  well.  The  witness  will  come  into 
chambers. 

(Here  followed  statement  by  the  witness  Bock 
to  the  court  in  chambers,  reported  but  not  tran- 
scribed.) 

The  Court :  Same  stipulation,  Mr.  Margolis,  con- 
cerning the  grand  jury? 

Mr.  Margolis:     Yes,  your  Honor. 

The  Court :     Very  well. 

The  witness  has  made  the  statement  to  the  court  in 
private  and  he  has  said  nothing  in  addition  to  that 
which  has  been  urged  by  his  counsel,  and  has  said 
nothing  in  exculpation  of  his  refusal  to  answer  the 
question,  and  has  said  nothing  which  would  tend  to 
show  that  the  answers  to  them  might  incriminate  him. 

For  that  reason  the  order  of  the  court  will  be  that 
he  [171]  will  answer  the  three  questions: 

Do  you  know  the  names  of  the  county  officers  of 
the  Los  Angeles  County  Communist  Party  ? 

Do  you  know  the  table  of  organization  of  the  Los 
Angeles  County  Communist  Party? 
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What  was  the  next  question? 

The  Witness :  What  is  your  occupation,  sir  ?  A.  I 
am  an  organizer.     Q.  For  whom? 

The  Court:  You  will  be  directed  to  answer  the 
third  question,  for  whom  is  he  an  organizer.  The 
witness  is  not  directed  to  answer  the  question,  Do  you 
know  what  incrimination  means  and  do  you  believe 
that  you  will  incriminate  yourself,  and  so  forth. 

Mr.  Bock,  you  understand  the  order  of  the  court, 
do  you  ? 

Mr.  Bock:     Yes,  sir. 

The  Court :  The  order  will  be  that  as  soon  as  the 
grand  jury  reconvenes  you  will  attend  upon  them  and 
respond  to  the  three  questions  which  you  have  been 
directed  to  answer. 

The  next  matter. 

Mr.  Goldschein:  The  next  witness,  may  it  please 
the  court,  is  Mrs.  Dorothy  Baskin  Forest. 

Q.  Mr.  Drummond,  were  you  in  the  grand  jury 
room  this  afternoon  when  Mrs.  Dorothy  Baskin  For- 
est appeared  as  a  witness?  A.     I  was.  [172] 

Q.     Was  she  placed  under  oath? 

A.     She  was. 

Q.  Did  you  take  down  the  questions  propounded 
to  her  and  the  ansAvers  she  gave  ?  A.     I  did. 

Q.     Will  you  please  read  those  questions,  sir  ? 

A.  "Q.  (By  Mr.  Goldschein) :  You  are  Mrs. 
Dorothy  Baskin  Forest?  A.     That  is  right. 

"Q.  Mrs.  Forest,  this  grand  jury  is  investigating 
matters  that  do  not  concern  you  at  all,  other  than  as 
a  witness.  You  are  not  being  investigated.  Do  you 
understand?  A.     I  do. 
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''Q.  Now,  we  want  certain  information  from  you. 
Do  you  know  the  names  of  the  county  officers  of  the 
Los  Angeles  County  Communist  Party? 

**A.  I  refuse  to  answer  on  the  ground  it  may  in- 
criminate me. 

*'Q.  Do  you  mean,  Mrs.  Forest,  that  the  answer 
ithat  you  will  give  to  that  question  may  tend  to  in- 
jvolve  you  in  the  commission  of  a  Federal  offense? 

*^A.  I  wouldn't  know  the  answer  to  that  without 
consulting  with  my  attorney. 

**Q.  Do  you  know  what  the  word  incriminate 
means?  [173] 

"A.     I  would  have  to  consult  with  my  attorney  on 
the  legal  meaning  of  that  word. 
''Q.     You  say  you  have? 

"A.  No,  I  would  have  to.  I  would  have  to  consult 
with  him. 

''Q.     Haven't  you  already  consulted  with  him? 

''A.     Well,  I  don't  think  that  is  a  proper  question. 

*'Q.    You  say  you  have  not? 

"A.  I  mean  I  would  like  to  consult  with  my  at- 
torney before  I  answer  that  question. 

* '  Q.  Didn 't  you  already  talk  about  that  particular 
question  with  your  attorney  ? 

''A.  I  did  not  talk  about  that  particular  question, 
as  to  the  meaning  of  the  word  incriminate. 

''Q.     What  did  you  talk  to  him  about? 

"A.  Whatever  I  talked  about  with  my  attorney 
is  something  between  my  attorney  and  me,  I  under- 
stand. 

"Q.    I  see.  Do  you  want  this  grand  jury  to  believe 


122         S.  H,  Kasinowitz  and  L.  A.  Doran  vs, 

that  you  have  not  as  yet  discussed  that  question  with 
your  attorney? 

"A.  I  want  this  grand  jury  to  believe  that  I  re- 
fuse to  answer  that  question  until  I  consult  with 
my  attorney,  on  the  ground  that  it  might  incrim- 
inate [174]  me. 

^'Q.     I  see.  All  right.  Do  you  know  the  table  of 
organization  and  duties  of  the  officers  of  the  Los  : 
Angeles  County  Communist  Party  ? 

^'A.  I  refuse  to  answer  that  question  on  the 
ground  it  might  incriminate  me. 

'*Mr.  Goldschein:  All  right,  Mrs.  Forest,  we  will 
recess  you  for  just  a  few  moments.  Will  you  wait  in 
the  anteroom,  please? 

"Mr.  Carter:  You  are  not  excused  from  attend- 
ance on  the  grand  jury." 

Mr.  Goldschein:  We  insist,  may  it  please  the 
court,  that  the  witness  has  no  claim  of  privilege 
against  self-incrimination  and  ask  the  court  that  she 
be  directed  to  answer. 

The  Court :  It  may  be  deemed  that  all  of  the  mo- 
tions made  in  connection  with  the  other  matters  are 
made  in  connection  with  this  matter,  and  all  of  the 
matters  and  things  and  evidence  and  stipulation  and 
offers  of  proof  in  connection  therewith  may  be 
deemed  to  have  been  made  in  connection  with  this 
matter,  with  the  same  force  and  effect  as  if  they  were 
now  repeated. 

Mr.  Margolis:  I  am  getting  a  little  tired,  your 
Honor,  May  I  have  that  repeated? 

The  Court :  It  may  be  deemed  that  you  have  made 
the  same  [175]  motion  for  a  continuance  on  all  of 
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the  grounds  and  reasons  you  assigned  in  connection 
,with  the  others  ? 

Mr.  Margolis:    Yes. 

The  Court:  Very  well.  The  motion  for  a  contin- 
uance is  denied. 

It  may  be  deemed  that  you  have  made  the  same 
objections  on  behalf  of  this  Avitness  that  you  made  in 
connection  with  the  others  on  all  the  grounds,  on  the 
evidence  introduced  and  on  the  offers  of  proof  and 
the  stipulations  which  were  made  in  connection  with 
the  others  ? 

Mr.  Margolis:     Yes,  your  Honor. 

The  Court:    The  objections  will  be  overruled. 

Does  this  witness  desire  to  make  a  statement  pri- 
yately  to  the  court  ? 

Mr.  Margolis :  Yes,  your  Honor,  but  before  that 
happens  I  think  that  there  is  a  duty  upon  the  court 
to  advise  counsel  for  the  government  of  the  great 
impropriety  of  their  attempt  to  obtain  in  the  grand 
jury  room  the  private  consultation  between  an  at- 
torney and  client,  which  I  am  sure  counsel  for  the 
government  must  know  is  a  privileged  communica- 
tion, and  this  constant  harassment  and  attempt  by 
indirection  through  asking  questions  of  what  is 
means  by  "incrimination"  to  get  an  admission  of  the 
commission  of  a  crime.  I  think  it  is  highly  improper, 
land  I  think  it  is  the  duty  of  the  court  to  so  inform 
counsel  for  the  government.  [176] 

The  witness  desires  to  make  a  statement  to  the 
court. 

The  Court :     Mrs.  Forest,  do  you  so  desire  ? 

Mrs.  Forest :     Yes,  I  do. 
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The  Court:    Very  ^Yell. 

Mr.  Margolis :     Could  we  have  a  ruling  on  our  re 
quest  ? 

The  Court :     You  will  shortly. 

We  will  adjourn  to  chambers. 

(Here  followed  statement  by  the  witness  For 
est  to  the  court  in  chambers,  reported  but  not 
transcribed.) 

The  Court:     Same  stipulation? 

Mr.  Margolis:     Yes,  your  Honor. 

The  Court:  The  witness,  Mrs.  Forest,  made  a 
statement  to  me  privately  in  chambers  which  has 
added  nothing  to  the  objections  heretofore  made  by 
her  counsel  in  open  court  and  which  has  indicated 
nothing  in  exculpation  of  her  refusal  to  answer  the 
question,  and  which  has  indicated  nothing  which 
would  tend  to  incriminate  her  in  response  to  the  three 
questions — will  you  read  them,  please  ? 

The  Witness:  Do  you  know  the  names  of  the 
county  officers  of  the  Los  Angeles  County  Commu- 
nist Party? 

Do  you  know  the  table  of  organization  and  duties 
of  the  officers  of  the  Los  Angeles  County  Communist 
Party? 

The  Court :    And  there  was  a  third  one  ? 

Mr.  Margolis:  There  was  a  number  of  others, 
what  they  had  said  to  counsel  and  others.  [177] 

The  Court:     Just  a  moment. 

Are  you  employed?  Was  that  it? 

The  AVitness:     That  wasn't  asked  of  her.  The  la 
question  she  was  asked  was  the  one  on  the  table  o' 
organization  and  duties. 
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The  Court :     Very  well. 

The  other  questions  asked  of  the  witness  she  will 
not  be  required  to  answer  on  the  ground  that  they 
might  incriminate  her. 

Mrs.  Forest,  you  are  now  ordered  and  directed  to 
answer  the  two  questions,  Do  you  know  the  names  of 
the  county  officers  of  the  Los  Angeles  County  Com- 
munist Party,  Do  you  know  the  table  of  organization 
land  duties  of  the  officers  of  the  Los  Angeles  County 
Communist  Party,  and  to  attend  upon  the  grand  jury 
immediately  upon  their  reconvening  and  to  answer 
those  questions. 

The  other  questions  asked  of  the  witness  do  not 
require  any  ruling  from  the  court  except  to  state 
that  the  witness  is  not  required  to  answer  them. 

In  so  far  as  counsel's  objection  as  to  the  witness' 
understanding  of  the  word  '* incriminate,"  I  cannot 
I  see  anything  objectionable  to  it.  I  do  not  think  that 
jthe  effort  sought  was  to  secure  any  confidential  in- 
i  formation  between  attorney  and  client ;  rather  it  was 
I  to  ascertain  her  understanding  of  the  word  "incrim- 
'inate."  [178] 

Mr.  Margolis :  She  was  asked  about  conversations 
between  client  and  attorney.  It  is  right  in  the  record. 
I  think  perhaps  your  Honor  didn't  get  it. 

The  Court :  I  am  not  ordering  lier  to  answer  those 
questions. 

Mr.  Margolis:  But  there  were  those  questions, 
your  Honor,  to  which  I  violently  object  and,  to  com- 
plete my  objection,  I  think  counsel  ought  to  be  in- 
structed that  he  has  no  right  to  ask  questions  like 
that. 


126        ^S'.  H.  Kasinowitz  and  L.  A.  Doran  vs. 

The  Court:  I  think  that  the  inquiry  was  appro- 
priate and  proper.  I  do  not  think  that  counsel,  how- 
ever, should  pursue  a  course  of  inquiry  concerning 
conversations  between  an  attorney  and  client. 

Mrs.  Forest,  do  you  understand  the  order  of  the 
court  ? 

Mrs.  Forest:    I  understand  the  order. 

The  Court:    Very  well.  The  next  matter. 

Mr.  Goldschein:  The  next  witness,  may  it  please 
the  court,  is  Samuel  Harry  Kasinowitz. 

Q.  Mr.  Drummond,  were  you  in  the  grand  jury 
room  this  afternoon  when  Mr.  Samuel  Harry  Kasino- 
wdtz  appeared  as  a  witness  ?  A.     I  was. 

Q.     Was  he  placed  under  oath  ?  A.     He  was. 

Q.  Did  you  take  down  in  shorthand  the  questions 
propounded  [179]  to  him  and  the  answers  he  gave? 

A.    I  did. 

Q.  Will  you  please  read  those  questions  and  an- 
swers, please? 

A.  ''Q.  (By  Mr.  Goldschein)  :  Your  full  name 
is  Samuel  Harry  Kasinowitz? 

"A.     That  is  right. 

' '  Q.    Where  do  you  live,  Mr.  Kasinowitz  ? 

"A.     Los  Angeles. 

^'Q.     Sir?  A.     Los  Angeles. 

^ '  Q.     Your  address  ? 

"A.    4320  Lockwood  Avenue. 

''Mr.  Kinnison:  Will  you  speak  a  little  louder, 
please? 

"Q.  (By  Mr.  Goldschein):  You  are  not  under 
investigation  by  this  grand  jury,  Mr.  Kasinowitz. 
You  are  merely  here  as  a  witness  to  testify  to  such 
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facts  as  you  know.  Now,  do  you  know  the  names  of 
the  county  officers  of  the  Los  Angeles  County  Com- 
munist Party  ? 

*'A.     Well,  I  refuse  to  answer  that  question  on  the 
I  ground  it  would  incriminate  me. 

^'Q.  Do  you  know  what  the  term  incriminate 
means,  Mr.  Kasinowitz?  [180] 

"A.  I  think  I  have  a  notion  as  to  what  it  means. 
I  don't  know  the  exact  legal  definition. 

^'Q.    Well,  let's  see  if  I  can't  explain  it  to  you. 

If  you  believe  that  the  answer  you  may  give  to  the 

question  I  asked  you  would  tend  to  involve  you  in 

lithe  violation  of  a  Federal  offense,  you  then  may 

I ;  claim  privilege  against  self-incrimination.  Do  you 

believe  that  the  answer  you  will  give  to  that  question 

1 1  would  involve  you  in  the  commission  of  a  Federal 

i  offense  *?  A.     I  believe  so,  yes,  sir. 

'     "Q.     What  is  your  occupation,  Mr.  Kasinowitz  ^ 

''A.     A  printer. 

"Q.    Where  are  you  employed? 

"A.     I  am  unemployed. 

''Q.     You  are  unemployed  at  present? 

''A.    Yes,  sir. 

"Q.  Do  you  know  the  table  of  organization  of 
the  Los  Angeles  County  Communist  Party  ? 

"A.  Well,  I  would  have  to  refuse  to  answer  that 
question  on  the  ground  that  it  might  incriminate  me. 

"Mr.  Goldschein:  All  right,  we  will  recess.  You 
are  not  excused.  We  will  just  recess  you.  Wait  in 
that  room  which  you  just  left." 

Mr.  Goldschein:  We  insist,  may  it  please  the 
court,  that  [181]  the  witness  has  no  proper  claim  to 
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a  privilege  against  self-incrimination  and  ask  the 
court  to  instruct  the  witness  that  he  must  answer  the 
questions. 

The  Court:  It  may  be  deemed  that  the  motion 
for  a  continuance  is  made  in  connection  with  this 
matter  on  the  same  grounds  and  for  the  same  reasons 
as  that  heretofore  indicated? 

Mr.  Margolis :     Yes,  your  Honor. 

The  Court :     The  motion  is  denied. 

It  may  also  be  deemed  that  the  same  objections  j 
made  on  behalf  of  this  witness  by  counsel  in  connec- 
tion with  the  previous  witnesses  have  been  made  on 
his  behalf,  and  the  same  matters  have  been  received 
in  evidence,  the  same  stipulations  and  the  same  offers  ! 
of  proof  made,  as  well  as  all  of  the  other  grounds  and 
reasons  for  the  objection  ? 

Mr.  Margolis:    Yes,  your  Honor. 

The  Court:     The  objections  will  be  overruled. 

Does  this  witness  desire  to  make  a  statement 
the  court  privately  ? 

Mr.  Margolis :    Yes,  sir. 

The  Court:  Very  well.  We  will  adjourn  to  cham- 
bers with  Mr.  Kasinowitz. 

(Here  followed  statement  by  the  witness  Kas- 
inowitz to  the  court  in  chambers,  reported  but 
not  transcribed.) 

The  Court :     Usual  stipulation  ? 
Mr.  Margolis :     Yes,  your  Honor.  [182] 
The  Court :     Mr.  Kasinowitz  has  made  a  statement 
to  the  court  privately  in  chambers,  to  which  he  has 
added  nothing  to  the  grounds  already  advocated  gen- 
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erally  and  specially  by  his  counsel  in  his  behalf,  and 
from  which  it  does  not  appear  that  there  is  any 
ground  of  exculpation  for  his  refusal  to  answer  the 
two  questions  propounded  to  him,  and  from  which 
it  does  not  appear  that  his  answer  to  them  would  in- 
criminate him. 

For  that  reason  the  witness  is  now  ordered  and  di- 
rected immediately  upon  the  reconvening  of  the 
grand  jury  to  attend  and  answer  the  two  questions ; 
Do  you  know  the  table  of  organization  of  the  Los 
Angeles  County  Communist  Party  ?  Do  you  know  the 
names  of  the  county  officers  of  the  Los  Angeles 
County  Communist  Party  % 

Do  you  understand  the  order  of  the  court,  Mr. 
Kasinowitz  I 

Mr.  Kasinowitz:     Yes,  sir. 

The  Court :     Very  well.  The  next  matter. 

Mr.  Goldschein:  The  next  witness,  may  it  please 
the  court,  is  Frank  Edward  Alexander. 

Q.  Mr.  Drummond,  were  you  in  the  grand  jury 
room  this  afternoon  when  Frank  Edward  Alexander 
appeared  as  a  witness'?  A.     I  was. 

Q.    Was  he  sworn?  A.    He  was. 

Q.  Did  you  take  down  in  shorthand  the  questions 
propounded  to  him  and  the  answers  he  gave?  [183] 

A.    I  did. 

Q.  Will  you  please  read  those  questions  and  an- 
swers % 

"Q.  (By  Mr.  Goldschein,  Assistant  Attorney 
General)  :  Your  name  is  Frank  Edward  Alexander, 
is  that  right?  A.     Yes. 

"Q.     Where  do  you  live? 
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'A.     78  Hurlburt  Street,  Pasadena. 

''Q.  I  want  to  let  you  know  before  we  start  that 
you  are  not  under  investigation  by  this  grand  jury 
for  any  offense.  You  are  merely  called  here  as  a  wit- 
ness to  give  evidence  that  you  may  have  of  certain 
facts  that  the  grand  jury  is  interested  in.  Do  you 
understand  that  ?  A.     I  do. 

''Q.  Now,  do  you  know  the  names  of  the  county 
officers  of  the  Los  Angeles  County  Communist  Party  ? 

''A.  I  refuse  to  answer  that  on  the  basis  it  may 
incriminate  me. 

' '  Q.  You  mean  that  to  answer  that  question  would 
tend  to  incriminate  you  for  the  violation  of  a  Federal 
offense  ? 

''A.  I  just  refuse  to  answer  on  the  basis  that  it 
might  incriminate  me. 

"Q.  Do  you  know^  what  the  word  incriminate 
means?  A.     I  do.  [184] 

''Q.  Well,  let  me  explain  it  to  you.  The  word  in- 
criminate in  connection  with  this  matter  means  this : 
that  you  say  that  the  ansAver  that  you  may  give  to 
the  question  I  asked  will  tend  to  involve  you  in  the 
violation  of  one  of  the  Federal  laws.  Is  that  your  un- 
derstanding of  the  term  incriminate? 

"A.     I  believe  so. 

''Q.     Sir?  A.     I  believe  so. 

'*Q.     And  you  refuse  to  answer  that  question? 

*'A.     On  the  basis  that  it  may  incriminate  me. 

''Q.  Do  you  know  the  table  of  organization  and 
the  duties  of  the  county  officers  of  the  Los  Angeles 
County  Communist  Party? 
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'^A.  I  refuse  to  answer  that  on  the  basis  it  might 
incriminate  me. 

''Mr.  Goldschein:  All  right.  Wait  outside  in  the 
anteroom,  will  you  ? 

"Mr.  Carter:  You  are  not  excused  from  attend- 
ance. You  are  still  in  attendance  on  the  grand  jury." 

Mr.  Goldschein:  We  insist,  may  it  please  the 
court,  that  the  witness  has  no  privilege  against  self- 
incrimination  and  request  that  the  court  instruct  the 
witness  that  he  must  answer  the  questions.  [185] 

The  Court :  It  may  be  deemed  that  the  motion  for 
a  continuance  is  made  on  all  of  the  grounds  and  for 
the  reasons  heretofore  assigned? 

Mr.  Margolis :    Yes,  your  Honor. 

The  Court:     That  motion  is  denied. 

It  may  be  also  deemed  that  the  same  objections 
to  the  granting  of  the  motions  are  made  on  behalf  of 
this  witness,  on  the  matters  introduced  in  evidence, 
the  stipulations,  and  all  of  the  grounds  and  for  the 
reasons  assigned  in  connection  with  the  other  mat- 
ters, and  that  the  same  offers  of  proof  were  made  ? 

Mr.  Margolis :  And  the  same  evidence  was  offered 
and  received. 

The  Court :  The  same  evidence  received,  and  stip- 
ulations. 

Mr.  Margolis:     Yes,  your  Honor. 

The  Court:  Very  well.  The  objections  are  over- 
ruled. 

Does  this  witness  desire  to  make  a  statement? 

Mr.  Margolis:     Yes,  sir. 

The  Court:  Very  well.  We  will  adjourn  to  cham- 
bers. 
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(Here  followed  statement  by  the  witness  Alex- 
ander to  the  court  in  chambers,  reported  but  not 
transcribed.) 

The  Court :  The  same  stipulation  with  regard  to 
the  grand  jury? 

Mr.  Margolis :     Yes,  your  Honor. 

Mr.  Goldschein:     Yes.  [186] 

The  Court:  The  witness  Alexander  has  made  a 
statement  to  the  court  privately  and  his  statement 
has  added  nothing  to  the  grounds  which  have  here- 
tofore been  urged  on  his  behalf  by  his  counsel,  and 
has  indicated  nothing  which  is  in  exculpation  of  his 
refusal  to  answer  the  question,  and  which  has  in- 
dicated nothing  which  will  tend  to  show  that  the 
answers  to  them  would  incriminate  or  tend  to  in- 
criminate him. 

For  that  reason  the  witness  is  now  ordered  and 
directed  to  answer  the  two  questions 

The  Witness:  Now,  do  you  know  the  names  of 
the  county  officers  of  the  Los  Angeles  County  Com- 
mmiist  Party?  Do  you  know  the  table  of  organiza- 
tion and  the  duties  of  the  county  officers  of  the  Los 
Angeles  County  Communist  Party? 

The  Court:  Mr.  Alexander,  you  are  ordered  and 
directed  immediately  upon  the  reconvening  of  the 
grand  jury,  to  be  in  attendance  upon  them  and  to 
answer  those  two  questions. 

Do  you  understand  the  order  of  the  court? 

Mr.  Alexander:     Yes,  I  do. 

The  Court :     Very  Avell.  The  next  matter. 

Mr.  Goldschein:  The  next  and  last  Avitness,  may 
it  please  the  court,  is  Henry  Steinberg. 


^ 
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Q.  Mr.  Drummond,  were  you  in  the  grand  jury 
room  this  afternoon  when  Henry  Steinberg,  the  wit- 
ness, was  called  before  the  grand  jury? 

A.     Yes,  sir.  [187] 

Q.    Was  he  placed  under  oath? 

A.     He  had  been  placed  under  oath  this  morning. 

Q.     All  right,  sir. 

Did  you  take  down  the  questions  propounded  to 
him  and  the  answers  he  gave  ?  A.     I  did. 

Q.  Will  you  read  the  questions  and  answers, 
please?  A.     Beginning  with  the  morning ? 

Q.     Beginning  with  the  morning  session. 

A.  ''Q.  (By  Mr.  Goldschein) :  Your  name  is 
Henry  Steinberg?  A.     That  is  right,  sir. 

^ '  Q.     Where  do  you  live,  sir  ? 

"A.     4416  Connelly  Street,  Los  Angeles. 

'^Q.  Mr.  Steinberg,  you  are  subpoenaed  to  ap- 
pear before  this  grand  jury  merely  as  a  witness,  to 
testify  to  some  matters  that  they  are  interested  in 
officially.  Now,  we  are  not  investigating  you,  and  all 
we  want  from  you  is  what  information  you  have  on 
the  matter  at  hand.  Now,  do  you  know  the  names  of 
the  county  officers  of  the  Los  Angeles  County  Com- 
munist Party? 

"A.  Can  I  have  legal  counsel  in  this?  Am  I  en- 
titled to  legal  counsel? 

"Q.     Yes,  you  are.  [188] 

''A.     Can  I  get  legal  counsel? 

"Q.     Have  you  counsel  available  ? 

''A.     I  can  get  in  touch  with  counsel,  I  think. 

' '  Q.  Are  you  fearful  that  this  may  involve  you  in 
any  way? 
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A.  No,  but  I  do  not  want  to  incriminate  myself 
nor  degrade  anyone  in  answering  any  of  the  questions 
before  this  grand  jury. 

*'Q.  Do  you  understand  what  the  term  incrim- 
inate means,  Mr.  Steinberg? 

"A.  I  would  like  to  see  counsel  before  I  answer 
any  questions,  so  that  I  do  not  incriminate  myself. 

''Q.  Do  you  know  what  the  term  incriminate 
means  ? 

''A.  I  would  like  to  see  counsel  before  I  in  any 
way  discuss  any  of  the  questions  that  you  might  ask 
of  me. 

''Mr.  Carter:  You  are  not  entitled,  of  course,  to 
have  counsel  with  you  in  the  grand  jury  room.  You 
understand  that,  don't  you? 

"The  Witness:  I  would  like  to  have  counsel, 
though,  before  answering  any  questions. 

"Mr.  Goldschein:  It  is  now  20  minutes  after 
10:00.  Will  it  take  longer  than  10  minutes  to  reach 
him  by  phone  ? 

' '  The  Witness :  I  can  call  and  try  to  get  him  [  189] 
here. 

"Mr.  Goldschein:  We  will  expect  you  back  at 
10:30. 

"Mr.  Carter:  You  are  not  excused  from  attend- 
ance, you  understand  that,  Mr.  Steinberg." 

Then  he  was  recalled  at  2 :40  o'clock  this  afternoon. 

Q.     Will  you  read  that,  please. 

"Q.  (By  Mr.  Goldschein):  Mr.  Henry  Stein- 
berg recalled.  Mr.  Steinberg,  you  asked  to  be  recessed 
so  that  you  could  consult  with  counsel.  Now,  that 
was  at  10 :20.  It  is  now  20  minutes  of  3 :00.  I  want  to 
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ask  you  the  question  I  asked  you  this  morning  that 
you  did  not  answer.  Do  you  know  the  names  of  the 
county  officers  of  the  Los  Angeles  County  Commu- 
nist Party? 

"A.  To  answer  that  question,  sir,  would  tend  to 
incriminate  or  degrade  me. 

"Q.     Incriminate  you  for  what? 

*' A.  In  speaking  to  my  counsel,  they  contend  that 
to  answer  questions  of  that  type  would  tend  to  do 
that,  sir. 

'^Q.     Tend  to  do  what? 

"A.     Tend  to  incriminate  or  degrade  me. 

"Q.  Tend  to  incriminate  you  for  violation  of  a 
Federal  offense?  [190] 

*'A.  Might  tend  to  incriminate  me  in  some  man- 
ner if  I  answer  the  question. 

'"Q.  Do  you  know  what  the  word  incriminate 
means  ? 

"A.  I  think  I  do,  based  upon  discussions  with 
counsel. 

"Q.  Let  me  explain  it  to  you.  The  term  incrim- 
inate as  used  here  means  to  involve  you  in  the  viola- 
tion of  a  Federal  law.  Do  you  mean  that  you  refuse 
to  answer  this  question  because  to  answer  it  may  give 
evidence  that  would  tend  to  involve  you  in  the  viola- 
tion of  a  Federal  offense  ? 

"A.  Not  necessarily,  sir,  but  to  answer  that  ques- 
tion may  tend  to  incriminate  me  in  a  w^ay  that  I  do 
not  know,  and  pending  my  ability  to  discuss  with 
counsel  the  specific  question,  I  would  have  to  answer 
on  that  basis,  sir. 

' '  Q.    You  refuse  to  answer  ? 
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'A.  I  do  not  refuse  to  answer,  sir,  but  I  have 
answered  in  the  best  manner  in  which  I  can. 

"Mr.  Goldschein:  Will  you  step  aside  and  wait 
in  that  room?  Wait  just  a  minute.  Will  you  resume 
your  seat,  please? 

''Q.  Do  you  know  the  table  of  organization  and 
duties  of  the  officers  of  the  Communist  Party  of  [191] 
Los  Angeles  County  ? 

"A.  I  can't  answer  that  either,  sir,  on  the  basis 
that  it  may  incriminate  or  it  may  degrade  me. 

'*Q.     You  refuse  to  answer  that  on  that  grounds  ? 

"A.  No,  I  do  not,  sir.  I  do  not  refuse  to  answer, 
but  I  am  acting  on  the  basis  of  my  counsel 's  informa- 
tion, that  that  should  be  answered  in  the  manner  in 
which  I  am  answering  now  and  no  other  manner.  But 
I  do  not  refuse  to  answer,  sir.  That  is  the  only  way 
in  which  I  can  answer  that  question,  sir. 

"Mr.  Goldschein:     All  right,  that  is  all. 

"Mr.  Carter:  You  are  not  excused  from  attend- 
ance. 

"Mr.  Goldschein:    Just  wait  in  the  outer  room." 

Mr.  Goldschein:  We  insist,  may  it  please  the 
court,  that  the  witness  has  no  privilege  against  self- 
incrimination  on  the  questions  propounded  to  him. 
They  pertain  to  other  people.  We  ask  the  court  to 
instruct  the  witness  that  he  must  answer  the  ques- 
tions. 

The  Court:  It  may  be  deemed  the  same  motion 
for  a  continuance  is  made  in  connection  with  this 
matter  on  all  of  the  grounds  and  for  the  reasons  as- 
signed in  connection  with  the  previous  matters? 

Mr.  Margolis:     Yes,  your  Honor.  [192] 
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The  Court:  The  motion  for  a  continuance  is  de- 
nied. 

It  may  be  also  deemed  that  all  of  the  objections 
heretofore  urged  on  behalf  of  the  previous  witnesses 
have  been  urged,  and  all  of  the  grounds  and  reasons 
on  behalf  of  this  witness,  that  the  same  m.aterial  has 
been  received  in  evidence,  the  same  stipulations  and 
that  the  same  offers  of  proof  have  been  made  ? 

Mr.  Margolis:     Yes,  your  Honor. 

The  Court:  It  will  be  the  same  ruling.  The  objec- 
tions are  overruled. 

Does  this  witness  desire  to  speak  privately  to  the 
court  ? 

Mr.  Margolis:    Yes,  your  Honor. 

The  Court :  Very  well.  Mr.  Steinberg,  we  will  ad- 
journ to  chambers. 

(Here  followed  statement  by  the  witness  Stein- 
berg to  the  court  in  chambers,  reported  but  not 
transcribed.) 

The  Court :  The  same  stipulation  concerning  the 
presence  of  the  grand  jury? 

Mr.  Goldschein:    Yes. 

Mr.  Margolis :    Yes,  your  Honor. 

The  Court :  The  witness,  Mr.  Steinberg,  has  made 
a  statement  to  the  court  privately  and  in  his  state- 
ment nothing  has  been  added  to  the  grounds  hereto- 
fore urged  by  counsel  in  objection  to  the  motion  of 
the  government  to  compel  him  to  answer  the  ques- 
tions, nor  has  anything  been  stated  which  would  [193] 
tend  to  exculpate  him  from  answering  the  questions, 
nor  has  anything  been  stated  by  the  witness  which 
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would  show  that  the  answers  to  them  would  incrim- 
inate or  tend  to  incriminate  him. 

For  that  reason,  and  the  reasons  heretofore  as- 
signed, the  witness  Steinberg  is  now  ordered  and  di- 
rected to  attend  the  grand  jury  immediately  upon  the 
reconvening  and  to  answer  the  following  questions — 
will  you  read  them,  please  ? 

The  Witness:  Now,  do  you  know  the  names  of 
the  county  officers  of  the  Los  Angeles  County  Com- 
munist Party  ? 

The  Court :     That  is  the  first  question. 

The  Witness:  Do  you  know  the  table  of  organ- 
ization and  duties  of  the  officers  of  the  Communist 
Party  of  Los  Angeles  County? 

The  Court :    That  is  the  second  question. 

Mr.  Steinberg,  do  you  understand  the  order? 

Mr.  Steinberg :    Yes,  sir. 

The  Court:  Very  well.  That  disposes  of  the  mo- 
tions made  by  the  government  in  connection  with  the 
various  witnesses. 

Is  it  your  desire  that  the  grand  jury  shall  now 
reconvene  ? 

Mr.  Goldschein:  Yes,  sir.  We  ask  that  the  wit- 
nesses be  instructed  to  appear  forthwith  before  the 
grand  jury  that  is  now  convening. 

The  Court :  The  grand  jury  will  now  reconvene  in 
their  [194]  quarters  provided  for  them  on  the  sixth 
floor,  and  the  witnesses  are  now  ordered  and  di- 
rected, and  each  of  them,  to  appear  forthwith  in  at- 
tendance upon  the  grand  jury  and  to  answer  the 
questions  heretofore  indicated  as  required. 

The  witnesses  and  the  spectators  will  remain  in 
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the  courtroom  until  the  grand  jury  has  retired  and 
gone  up  the  elevator.  The  court  will  remain  in  ses- 
sion. 

(The  grand  jury  retired  from  the  courtroom  at 
10:00  o'clock  p.m.) 

Mr.  Goldschein:  One  other  matter  before  the 
court  recesses.  The  court,  of  course,  is  instructing  the 
witnesses  mth  reference  to  specific  questions? 

The  Court :     That  is  correct. 

Mr.  Goldschein:  That  doesn't  limit  the  grand 
jury  in  its  investigation  at  all? 

The  Court :  Nothing  is  before  me  concerning  the 
limits  of  any  investigation  at  all.  The  only  matters 
that  are  before  me  are  whether  or  not  these  witnesses 
shall  or  shall  not  be  required  to  answer  specific  ques- 
tions, and  I  have  ruled  on  each  of  those  matters. 

Is  it  your  desire  that  the  court  remain  in  attend- 
ance ? 

Mr.  Goldschein :     Yes,  may  it  please  the  court. 

The  Court :  Until  the  grand  jury  recesses  for  the 
night  ? 

Mr.  Goldschein :    Yes,  sir. 

The  Court:     Very  well.  The  court  is  in  recess. 

(Short  recess.)  [195] 

Los  Angeles,  California, 
October  25,  1948,  10:35  o'clock  p.m. 

The  Court :    Mr.  Goldschein  % 

Mr.  Goldschein:  May  it  please  the  court,  all  the 
ten  witnesses  have  appeared  before  the  grand  jury, 
been  recalled  and  each  one  categorically  refuses  to 
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answer  the  questions  as  directed  by  the  court,  except 
one  witness  who  did  answer  the  question  as  to  her 
husband's  occupation  but  refused  to  answer  the  other 
questions  directed  by  the  court. 

I  would  like  to  introduce  the  court  reporter  to  read 
the  questions  asked  of  each  of  the  witnesses  and  the 
answers  given. 

The  Court:  The  Clerk  will  call  the  roll  of  the 
grand  jury. 

(Roll  call  of  the  grand  jury  by  the  Clerk.) 

The  Clerk:     A  quorum  is  present,  your  Honor. 

The  Court :  Very  well.  The  reporter  will  be  sworn 
again. 

E.  L.  DRUMMOND 

called  as  a  witness  by  and  in  behalf  of  the  govern- 
ment, having  been  previously  duly  sworn,  was  exam- 
ined and  testified  as  follows : 

Mr.  McTernan:  Your  Honor,  we  have  a  motion 
to  address  to  the  court.  May  we  do  so  at  this  time  be- 
fore the  witness  is  interrogated  ? 

The  Court:    I  did  not  hear  you.  [196] 

Mr.  McTernan:  I  say,  we  have  a  motion  to  ad- 
dress to  your  Honor.  May  we  do  so  at  this  time  before 
the  witness  is  interrogated? 

The  Court :     What  is  your  motion  ? 

Mr.  McTernan:  The  motion,  your  Honor,  is  for 
a  continuance.  These  witnesses  were  subpoenaed  be- 
fore daybreak  today.  They  have  been  consulting  with 
their  attorneys  or  have  been  in  constant  attendance 
upon  the  grand  jury  or  this  court  all  day.  Counsel 
have  been  either  in  consultation  with  their  clients  or 
in  attendance  upon  this  court  all  day.  It  is  now  a 
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quarter  of  11 :00  at  night  on  the  same  day  that  these 
people  were  subpoenaed  before  daybreak. 

The  Court:  There  is  no  evidence  in  the  record 
that  they  were  subpoenaed  before  daybreak. 

Mr.  McTernan:  We  will  be  glad  to  put  evidence 
in  the  record  on  that  subject,  your  Honor.  We  have 
counsel's  statement  that  he  began  receiving  telephone 
calls  from  these  people  beginning  sometime  around 
7:00  o'clock  this  morning,  and  these  calls  dealt  with 
the  question  of  subpoenaes,  and  that  he  has  been  in 
consultation  with  them  since. 

If  your  Honor  wants  sworn  testimony  on  that  we 
will  be  very  happy  to  provide  it  here  in  support  of 
our  motion,  and  we  request  that  we  be  given  that  op- 
portunity. 

The  defendants,  your  Honor,  are  tired.  Counsel 
are  tired.  We  have  never  had  an  opportunity  ade- 
quately to  prepare  [197]  for  this  kind  of  blitzkrieg 
which  the  United  States  Attorney  has  thrown  at  these 
witnesses  and  counsel  today,  adequately  to  represent 
these  people  in  the  proceeding  now  at  which  their  lib- 
erty is  at  stake.  We  submit  it  requires  a  continuance, 
not  only  for  time  to  adequately  prepare  but  in  order 
that  counsel  and  the  defendants  may  be  in  proper 
physical  condition  adequately  to  present  their  de- 
fense. 

I  for  one,  and  I  am  sure  that  my  associates,  feel 
that  after  being  engaged  in  a  matter  for  something 
in  excess  of  15  hours,  either  in  consultation  with  peo- 
ple under  subpoena  or  in  attendance  upon  the  court 
and  grand  jury,  severely  taxes  our  energies  and  our 
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abilities  as  lawyers  to  do  the  job  for  which  we  have 
been  retained. 

We  feel  we  could  no  more  serve  our  clients  or  act 
properly  as  officers  of  this  court  in  advising  the  court 
on  the  law,  as  we  see  it  now,  than  if  we  were  compelled 
to  go  through  this  for  even  15  hours  more. 

We  earnestly  submit  that  these  factors  alone  are 
sufficient  factors  to  justify  the  court  in  continuing 
this  matter. 

Moreover,  there  are  a  number  of  things  to  be  in- 
troduced into  evidence  in  defense  of  the  charges 
which  now  are  about  to  be  presented.  We  have  proof 
that  we  want  to  submit  in  connection  with  the  in- 
dictments which  have  been  brought  in  New  York, 
rulings  of  the  court  in  those  indictments,  evidence 
concerning  the  Attorney  General's  statement  of  in- 
tent to  bring  [198]  indictments  and  cause  grand  jury 
investigations  to  be  initiated  in  Los  Angeles. 

We  have  evidence  concerning  the  Attorney  Gen- 
eral's findings  under  Executive  Order  9835,  the 
stated  policy  of  the  Department  of  Justice  concern- 
ing the  deportation  of  persons  from  this  country 
based  solely  on  their  membership  in  the  Communist 
Party. 

We  have  all  of  the  complex  evidence  which  goes 
into  a  proper  submission  of  the  challenge  to  the  grand 
jury  panel.  We  have  evidence  which  we  wish  to  sub- 
mit concerning 

The  Court:  Counsel,  all  those  matters  of  evi- 
dence were  gone  into  this  morning  and  again  this 
afternoon  and  this  evening,  and  I  passed  on  the  mat- 
ter that  the  witnesses  here  were  in  no  legal  position 
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to  introduce  evidence  or  to  make  those  challenges, 
and  a  mere  repetition  of  it  does  not  make  it  any 
more  legal. 

Mr.  McTernan:  These  people,  we  submit,  are  no 
longer  witnesses,  but  are  defendants  charged  with  an 
offense  against  this  court,  and  this  offense  with  Avhich 
they  are  charged  grows  out  of  the  proceedings  of  the 
grand  jury,  which  we  claim  has  no  basis  in  law  and 
is  invalidly  constituted.  The  entire  proceeding  upon 
which  these  charges  rest  are  a  legal  nullity.  We  ask 
for  an  opportunity  to  prove  this  to  your  Honor. 

We  also  have  evidence  which  we  wish  to  submit  in 
connection  with  our  claim  that  there  has  been  in  con- 
nection with  [199]  the  grand  jury  proceeding  and 
the  charges  which  are  about  to  be  submitted  to  your 
Honor,  which  have  been  outlined  by  counsel  for  the 
government,  denies  these  defendants  the  equal  pro- 
tection of  the  law. 

Now  for  all  of  these  reasons,  your  Honor,  and  be- 
cause we  have  additional  legal  matters  which  we  wish 
to  call  to  your  attention,  the  law  respecting  the  right 
of  organization  and  free  speech  under  the  First 
Amendment,  which  was  only  briefly  sketched  to  your 
Honor  in  the  proceeding  sometime  during  the  15 
hours  which  preceded  the  initiation  of  this  proceed- 
ing, we  wish  to  call  your  Honor's  attention  in  detail, 
and  we  wish  to  argue  it  at  considerable  length. 

Now  the  authorities  are  numerous.  The  exposition 
of  them  will  be  lengthy.  We,  as  I  said  before,  have 
had  little  opportunity  to  prepare  for  this  proceeding 
which,  as  I  said,  began  before  daybreak  this  morning 
with  the  simultaneous  service  of  subpoenaes  on  a 
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large  number  of  peox)le  in  their  homes  before  they 
were  out  of  bed. 

The  law  on  the  privilege  against  self-incrimination 
is  a  complicated  subject.  The  case  of  Counselman  v. 
Hitchcock,  which  has  been  discussed  here  at  length, 
has  been  cited  at  least  a  hundred  times  according  to 
Shepard's  citator  since  that  decision.  We  have  had  no 
adequate  opportunity  to  examine  this  law.  We  have 
had  no  adequate  opportunity  to  organize  an  argu- 
ment based  upon  the  decisions  of  the  United  States 
Supreme  [200]  Court. 

The  Court:  Let  me  see.  Cannot  the  court  take 
judicial  notice  of  matters  of  common  knowledge  ? 

Mr.  McTernan :  I  believe  that  to  be  the  law  gen- 
erally. 

The  Court :  Is  it  not  a  matter  of  common  knowl- 
edge that  Mr.  Margolis  and  the  same  firm  that  is  here 
have  represented  other  people  charged  with  con- 
tempts of  Congress  in  connection  with  the  general 
proceeding  as  to  whether  or  not  they  w^ere  or  ever 
had  been  a  member  of  the  Communist  Party  ? 

Mr.  McTernan :  Your  Honor,  in  no  case  that  Mr. 
Margolis  has  acted,  in  no  case  in  which  our  firm  has 
acted,  as  to  which  you  refer,  the  alleged  contempts 
of  Congress,  has  it  involved  the  privilege  against  self- 
incrimination,  which  was  not  claimed. 

The  Court:  Have  you — are  you  suggesting  you 
have  not  heretofore  examined  Counselman  v.  Hitch- 
cock? [201] 

Mr.  McTernan:  I  am  not  suggesting  that.  I  am 
suggesting  that  there  is  considerable  law  in  the 
courts,   only  part  of  which  we  indicated  to  your 
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Honor  in  argument  this  afternoon,  which  show  that 
the  position  of  the  government  in  attempting  to  limit 
Counselman  v.  Hitchcock  is  not  well  taken.  We  are 
telling  you  that  as  lawyers  we  have  not  been  given  an 
adequate  opportunity  to  prepare  the  law  in  this  sub- 
ject since  this  matter  was  raised,  as  we  said  before, 
by  subpoena es  which  were  served  at  the  break  of  day, 
before  people  were  out  of  their  beds,  and  we  have 
had  so  much  to  do,  and  we  have  been  in  such  constant 
attendance  upon  either  this  court  or  outside  the  grand 
jury  room  advising  clients,  that  we  have  not  had  an 
opportunity  adequately  to  prepare  this  law,  and  we 
think  that  we  are  entitled  to  do  that  as  officers  of  this 
court  and  people  representing  clients  charged  with 
offenses  against  this  court  in  which  they  may  lose 
their  liberty. 

The  Court :  I  do  not  know  that  they  are  charged 
with  a  criminal  offense. 

Mr.  McTernan:  Whether  the  offense  is  criminal 
or  not  in  nature,  your  Honor,  the  fact  remains 

The  Court:  They  are  not  yet  charged  with  any- 
thing. 

Mr.  McTernan:  Counsel  has  just  stated  to  5^our 
Honor  that  they  have  not  answ^ered  the  questions 
which  the  court  directed  them  to  answer.  I  think  we 
can  take  notice  of  a  matter  of  common  knowledge, 
that  you  are  about  to  be  asked  to  [202]  confine  these 
people  to  jail,  either  for  a  definite  period  or  until 
they  answer  the  questions  which  have  been  put  to 
them.  These  people  have  been  routed  out  of  bed,  they 
even  haven't  had  a  chance  to  contact  their  families 
during  the  period  that  they  have  been  here. 
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The  Court:  They  have  had  opportunity  to  con- 
sult counsel,  have  they  not  % 

Mr.  McTernan:  They  have  had  an  opportunity 
to  consult  counsel,  yes.  I  have  told  you  the  limitations 
under  which  counsel  have  worked  all  day.  I  am  sure 
your  Honor  will  agree  that  there  are  few  situations 
in  which  lawyers  are  called  out  of  l^ed  to  handle  cases 
of  this  kind. 

The  Court:  It  depends  on  how  late  they  sleep, 
counsel. 

Mr.  McTernan :  The  question,  your  Honor,  is  how 
much  opportunity  they  have  had  to  prepare  them- 
selves to  research  the  law  and  to  equip  themselves  to 
defend  the  position  in  court  on  which  their  clients 
stand  the  risk  of  losing  their  liberties.  We  submit  to 
your  Honor  that  we  have  not  had  such  an  oppor- 
tunity. 

For  all  of  the  reasons  that  I  have  stated  to  you  be- 
fore, we  request  at  this  time  that  your  Honor  con- 
tinue this  proceeding  for  a  reasonable  period  to  per- 
mit counsel  to  prepare  themselves  and  to  permit  coun- 
sel and  the  defendants  to  appear  before  you  at  a  time 
when  they  are  fresh  and  not  exhausted  by  15  hours  of 
proceeding  before  this  court  or  before  [203]  the 
grand  jury. 

The  Court :  Well,  now,  the  proceedings  began  at 
10:00  o'clock  this  morning. 

Mr.  McTernan :  The  15-hour  period,  your  Honor, 
I  count  from  the  time  that  they  were  served  with 
subpoenas  and  I  fix  that  at  approximately  7:00 
o  'clock,  which  is  the  time  we  received  our  first  call. 
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The  Court:  I  see.  The  grand  jury  proceedings 
began  at  10:00  o'clock  this  morning? 

Mr.  McTernan:     I  don't  know.  I  assume  so. 

The  Court :  I  think  the  first  appearance  in  court 
here  was  around  10:30  or  a  quarter  of  11:00.  I  re- 
ceived the  matter  on  my  calendar  about  11 :30  or  25 
minutes  of  12 :00. 

Mr.  Margolis:  I  was  in  Judge  Yankwich's  court 
a  few  minutes  after  10:00. 1  was  here  at  10:00  o'clock 
but  looking  for  Judge  McCormick  and  finding  out 
what  the  situation  was,  and  Judge  Yankwich  or- 
dered us  to  wait  in  his  court  room  at  that  time,  and 
we  waited  there  for — I  don't  know  exactly  how  long; 
I  didn't  notice  the  exact  period  of  time — until  we 
came  into  your  Honor's  court. 

The  Court :  I  see.  Have  you  concluded  your  state- 
ment? 

Mr.  McTernan:     Yes,  I  have,  your  Honor. 

The  Court :  Do  you  wish  to  be  heard,  Mr.  Golds- 
chein  ? 

Mr.  Goldschein :  No,  I  think  the  court  knows  the 
situation.  The  members  of  this  grand  jury  have  also 
been  here  [204]  since  9:00  o'clock  this  morning.  They 
also  are  away  from  their  homes,  their  families  and 
their  business  on  the  business  of  the  government. 
They  too  are  tired,  just  as  counsel  on  the  other  side 
are — I  am  talking  about  counsel  for  the  government 
— and  I  assume  the  court  as  well. 

I  am  not  going  to  burden  the  court  with  any  lengthy 
argument  on  this.  I  think  the  court  knows  what  the 
situation  is.  This  grand  jury  is  obstructed  by  the  con- 
certed action  of  10  people  who  answer  categorically 
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in  the  same  way,  and  we  think,  may  it  please  the 
court,  in  order  for  the  grand  jury  to  continue  its 
business  that  some  reaction  is  required. 

The  Court:  Is  it  the  desire  of  the  grand  jury  to 
proceed  this  evening  ? 

Foreman  Ahlswede :     It  is,  your  Honor. 

The  Court :  Very  well.  The  motion  to  continue  is 
denied. 

Proceed. 

Direct  Examination 

By  Mr.  Goldschein: 

Q.  Mr.  Drummond,  were  you  in  the  grand  jury 
room  when  Henrj^  Steinberg  returned  to  the  grand 
jury  to  answer  the  questions  as  directed  to  him  by 
the  court  ?  A.     I  was. 

Q.  Were  you  present  and  did  you  take  down  the 
questions  that  were  propounded  to  him  and  the  an- 
swers he  made  ?  [205] 

A.     I  did.  ( 

The  Court:  Before  you  proceed,  counsel,  I  think 
I'd  better  also  make  the  statement  that  in  connec- 
tion with  the  matter  and  the  hours  that  the  court 
is  keepino',  under  the  rules  of  this  court,  with  the 
eight  judges,  there  is  a  rule  of  court  which  re- 
quires one  judge  to  handle  all  criminal  matters  for 
a  period  of  four  months  at  a  time.  It  so  happens 
that  I  have  been  designated  as  that  judge. 

It  so  happens  also  that  the  trials  that  are  set 
before  me  begin  tomorrow  morning  at  10:00  o'clock 
wnll  require  the  attendance  of  a  jury,  a  panel,  from 
which  a  jury  will  be  selected,  to  be  succeeded  imme- 
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diately  by  another  trial.  I  know  of  no  other  judge 
that  is  available  to  hear  this  matter  or  to  proceed 
with  it. 

I  know  also  that  the  business  of  the  government 
in  connection  with  other  criminal  matters,  in  con- 
nection with  the  convenience  of  juries,  witnesses, 
defendants,  lawyers  and  other  counsel,  require  me 
in  adherence  to  my  duty  to  proceed  with  the  trial 
of  those  cases  tomorrow. 

I  confess  that  I  would  much  prefer  to  be  doing 
other  things  that  be  sitting  here  so  late  at  night. 
I  confess  also  that  I  get  a  little  more  tired  now 
than  I  used  to  30  years  ago. 

That  is  all  T  have  to  say. 

Mr.  McTernan:  Your  Honor,  may  I  respect- 
fully point  this  [206]  out,  that  the  fact  that  the 
court  may  not  have  adequate  facilities  with  which 
otherwise  to  try  these  people  does  not  justify  or 
excuse  the  procedure  which  we  think  violates  their 
rights,  and  the  prolonging  of  this  proceeding  in 
this  fashion  is  denying  us  due  process  of  law. 

We  wish  the  record  to  show  that  so  that  our 
claim  will  be  absolutely  clear. 

The  Court:     Very  well. 

Q.  (By  Mr.  Goldschein)  :  Mr.  Drummond,  will 
you  please  read  the  questions  propounded  to  the 
witness  and  the  answers  he  gave. 

The  Court:     This  is  the  witness? 

Mr.  Goldschein:     Steinberg;  Henry  Steinberg. 

The  Witness:     Henry  Steinberg. 

''Q.  (By  Mr.  Goldschein)  :  Mr.  Henry  Stein- 
berg recalled.  Mr.  Steinberg,  I  want  to  ask  you 
the  questions  you  were  asked  this  morning. 
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"Mr.  Carter:  Let  us  have  the  reporter  read 
them. 

''Mr.  Goldschein:  All  right.  Now,  Mr.  Court  Re- 
porter, will  you  read  the  question  propounded  to 
the  witness  this  morning  which  the  court  directed 
him  to  answer. 

"(Question  read  as  follows: 

"  'Q.  Do  you  know  the  names  of  the  coimty 
officers  of  the  Los  Angeles  Comity  Communist 
Party?'  " 

"The  A¥itness:  I  refuse  to  answer,  sir,  on  the 
ground  it  maj^  tend  to  incriminate  me. 

"Mr.  Goldschein:     Now  read  the  next  question. 

"('Q.  Do  you  know  the  tahle  of  organization 
and  duties  of  the  officers  of  the  Communist  Party 
of  Los  Angeles  County  I') 

"The  Witness:  I  will  refuse  to  answer  that 
question,  sir,  on  the  basis  it  might  tend  to  in- 
<^riminate  me. 

"Q.  (By  Mr.  Goldschein):  You  recall  that 
the  court  instructed  you  to  answer  those  two  ques- 
tions ? 

"A..  I  refuse  to  answer  those  questions  on  the 
hasis  that  they  may  incriminate  me,  sir. 

"Q.  I  understand,  but  do  you  recall  that  the 
court  directed  you  to  answer  those  ? 

"A.     Yes,  sir. 

"Q.     And  you  still  refuse  to  answer? 

"A.  I  refuse  to  answer  those  questions  on  the 
basis  they  may  tend  to  incriminate  me,  yes  sir. 

"Mr.  Goldschein:  Step  outside  and  wait  there, 
please." 
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Mr.  Goldscliein :  Mr.  Steinberg  is  in  the  court 
room,  I  [208]  understand.  We  insist,  may  it  please 
the  court,  that  this  is  in  direct  violation  of  the 
instruction  of  the  court  and  requires  some  reac- 
tion to  compel  him  to  answer. 

The  Court:     What  is  your  motion? 

Mr.  Goldschein:  We  move  that  the  witness  be 
committed  to  jail  until  such  time  as  he  answers  the 
question. 

The  Court:     Proceed  with  the  next  witness. 

Mr.  McTernan :  Your  Honor,  with  reference  to 
presenting  a  defense,  are  we  going  to  hear  the 
motions  of  government  counsel  on  each  of  the  wit- 
nesses before  you  hear  from  the  defense! 

The  Court:  I  think  so.  I  think  it  will  save  time. 
Then  we  will  not  be  too  late  and  everyone  will  not 
be  too  tired. 

Mr.  McTernan:  Don't  let  my  silence  be  deemed 
acquiescence. 

Mr.  Goldschein:  May  it  please  the  court,  may 
the  court  reporter  read  all  the  questions  and  an- 
swers ? 

The  Court :  T  think  you  had  better  proceed  as  to 
each  one. 

Mr.  Goldschein:     All  right. 

Q.  What  is  the  next  witness  that  appeared  be- 
fore the  grand  jury,  Mr.  Drummond? 

A.    Margaret  Iris  Noble. 

Q.  Will  you  read  the  questions  propounded  to 
her  and  the  answers  she  gave,  please? 

A.  ^'Q.  (By  Mr.  Goldschein):  Mrs.  Margaret 
Iris  Noble  recalled.    Mrs.  Noble,  we  will  have  the 
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court  [209]  reporter  read  to  you  the  questions  that 
the  court  directed  you  to  answer. 

*']SJ^ow,  Mr.  Reporter,  will  you  read  them? 

"(Question  read  as  follows: 

"(•Q.  Do  you  know  the  names  of  the  county 
officers  of  the  Los  Angeles  County  Communist 
■Partyr) 

"The  Witness:  I  refuse  to  answer  that  ques- 
tion on  the  ground  that  it  might  incriminate  me. 

"Q.  (By  Mr.  Goldschein) :  You  recall,  Mrs. 
Noble,  that  the  court  directed  you  to  answer  that 
question  specifically,  do  you  not?  A.    Yes. 

"Q.  Will  you  answer  out  so  the  reporter  will 
hear  you? 

"A.  I  refuse  to  answer  that  question  on  the 
grounds  that  it  may  incriminate  me. 

"Q.  Do  you  recall,  Mrs.  Noble,  that  the  court 
just  directed  you  to  answer  that  question? 

"A.     Yes. 

"Q.    And  you  still  refuse? 

"A.  I  refuse  on  the  ground  that  it  might  in- 
criminate me. 

"Mr.  Goldschein:  Will  you  read  the  next  ques- 
tion please,  Mr.  Reporter?  [210] 

"(Question  read  as  follows: 

"('Q.  Do  you  know  the  table  of  organization 
of  the  Los  Angeles  County  Communist  Party?') 

"The  Witness:  I  refuse  to  answer  that  ques- 
tion on  the  groimd  that  it  might  incriminate  me. 

"Q.  (By  Mr.  Goldschein):  Do  you  recall  that 
the  court  directed  you  to  answer  that  question, 
Mrs.  Noble?  A.     Yes. 
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''Q.     And  you  still  refuse'?  A.     Yes. 

"Mr.  Goldschein:  Will  you  read  the  next  ques- 
tion? 

"(Question  read  as  follows: 

"CQ.     What  is  his  occupation?') 

"Q.  (By  Mr.  Goldschein):  What  is  your  hus- 
band's occupation? 

"A.  I  told  you  that  before.  He  is  a  free  lance 
writer. 

"Mr.  Goldschein:  Eliminate  that.  Will  you  read 
the  next  question? 

"(Question  read  as  follows: 

"CQ.    Do  you  know  Mr.  Ned  Sparks?') 

"The  Witness:  I  refuse  to  answer  that  ques- 
tion on  the  ground  that  it  might  incriminate  me. 

"Q.  (By  Mr.  Goldschein)  :  You  recall  that  the 
court  instructed  you  to  answer  that  question? 

"A.     Yes. 

"Q.    And  you  still  refuse? 

"A.     I  refuse  on  the  same  grounds. 

"Mr.  Goldschein:     What  is  the  next  question? 

"(Question  read  as  follows: 

"CQ.     Do  you  know  Mr.  Vincent  Russo?') 

"Mr.  Goldschein:     We  will  strike  that  question. 

"Q.  Mrs.  Noble,  you  are  still  refusing  to  an- 
swer ail  those  questions? 

"A.     I  refuse  on  the  groimds  that  I  have  given. 

"Mr.  Goldschein:  All  right.  Will  you  wait  in 
the  anteroom,  please,  Madam?" 

Mr.  Goldschein:  We  move,  may  it  please  the 
court,  that  the  witness  be  committed  to  the  cus- 
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tody  of  the  marshal  until  she  answers  these  ques- 
tions. 

The  Court:  Very  well.  Proceed  with  the  next 
one. 

Q.  (By  Mr.  Goldschein)  :  Will  you  read  the 
next,  please? 

A.     The  next  was  Wesley  Bissey. 

"Q.  (By  Mr.  Goldschein):  Mr.  Bissey,  have  a 
chair,  please,  sir.  Mr.  Wesley  Bissey  recalled.  Mr. 
Court  [212]  Reporter,  will  you  please  read  the 
questions  that  the  court  directed  Mr.  Bissey  to  an- 
swer? 

"f Question  read  as  follows: 

*'('Q.  Do  you  know  the  names  of  the  county 
officers  of  the  Los  Angeles  County  Communist 
Party?') 

"Q.  (By  Mr.  Goldschein):  Will  you  answer 
that  question,  Mr.  Bissey? 

*'A.  I  refuse  to  answer  that  question  on  the 
ground  that  it  will  incriminate  me. 

''Mr.  Goldschein:  Will  you  read  the  second 
question,  please,  sir? 

"(Question  read  as  follows: 

''('Q.  Do  you  know  the  table  of  organization 
of  the   Los  Angeles   County   Communist  Party?') 

"The  Witness:  I  refuse  to  answer  this  ques- 
tion on  the  groinid  that  it  may  incriminate  me. 

"Mr.  Goldschein:  Will  you  read  the  next  ques- 
tion, please,  Mr.  Reporter? 

"(Question  read  as  follows: 

"CQ.     Do  you  know  Mr.  Ned  Sparks?') 


ii 


ii 
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"The  Witness:  I  refuse  to  answer  this  ques- 
tion on  the  same  grounds. 

"(Question  read  as  follows: 

"CQ.     Do  you  know  Mr.  Vincent  Russo?') 

"Mr.  Goldschein:    We  will  eliminate  that.  [213] 

"Q.  Mr.  Bissey,  you  recall  that  the  court  di- 
rected you  specifically  to  answer  those  three  ques- 
tions? A.     I  do. 

"Q.     And  you  still  persist  in  your  refusal? 
A.     I  stated  my  reasons,  sir. 
Q.     And  you  won't  answer  them? 
A.     I  refuse  to  answer  them  on  the  grounds 
that  they  might  incriminate  me. 

"Mr.  Goldschein:  All  right,  sir.  Will  you  wait 
in  the  anteroom,  please?" 

Q.  Will  you  read  the  questions  asked  of  the 
next  witness? 

A.     The  next  one  is  Ben  Dobbs. 

Mr.  Goldschein:  Excuse  me,  Mr.  Court  Re- 
porter. 

Your  Honor,  I  didn't  make  the  motion  at  the 
end  of  the  reading  of  the  testimony  of  the  last  wit- 
ness. We  respectfully  move  that  the  witness  be 
committeed  until  such  time  as  the  questions  are 
answered. 

The  Court:     Very  well.   Proceed. 

Q.  (By  Mr.  Goldschein)  :  Will  you  read  the 
•questions  propounded  and  the  answers  given  by 
the  next  witness,  please? 

A.     "Mr.  Goldschein:     Mr.  Ben  Dobbs  recalled. 

"Mr.  Court  Reporter,  will  you  please  read  the 
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questions  that  the  court  instructed  Mr.  Dobbs  to 
answer  ? 

''(Question  read  as  follows: 

"f'Q.  Do  you  know  the  names  of  the  County 
officers  of  the  Los  Angeles  County  Communist 
Party?') 

''The  Witness:  I  refuse  to  answer  that  question 
on  the  gronnd  it  may  tend  to  incriminate  me. 

"Mr.  Goldschein:  Mr.  Reporter,  will  you  read 
the  next  question,  please? 

"(Question  read  as  follows: 

"CQ.  Do  you  know  the  table  of  organization 
of  the  Los  Angeles  County  Commimist  Party?*) 

"The  Witness:  I  refuse  to  answer  that  question 
on  the  ground  it  may  incriminate  me. 

"Mr.   Goldschein:     The  next,  Mr.  Reporter. 

"(Question  read  as  follows: 

"CQ.     AVhat  is  your  occupation,  sir? 

"('A.     I  am  an  organizer. 

"CQ.     For  what  organization?') 

''The  Witness:  I  refuse  to  answer  that  question 
on  the  grounds  that  it  may  incriminate  me. 

"Mr.  Goldschein:     Now  read  the  next  question. 

"(Question  read  as  follows: 

"CQ.     Do  you  know  Mr.  Ned  Sparks?')    [215] 

"The  Witness:  I  refuse  to  answer  that  question 
on  the  same  ground. 

"Mr.  Goldscliein:     Was  there  another  question? 

"(Question  read  as  follows: 

"CQ.     Do  you  know  Mr.  Vincent  Russo?') 

"Mr.  Goldschein:     We  will  eliminate  Mr.  Russo. 

"Q.    Mr.  Dobbs,  this  morning  or  this  afternoon 
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wheri  you  were  before  this  grand  jury  you  were 
asked  the  question,  'Do  you  know  Mr.  Vincent 
Russo?'  and  you  claimed  your  privilege  against 
self-incrimination.  A.     I  did. 

''Q.  You  don't  know  Mr.  Vincent  Russo,  do 
you  ?  A.     No. 

"Q.  And  you  had  no  basis  for  claiming  the 
])rivilege  of  self-incrimination  on  that  question,  did 
you,  because  you  didn't  know  Mr.  Vincent  Russo? 

"A.  I  refused  to  answer  that  question  because 
of  tlie  fear  it  might  incriminate  me.  Now,  since 
then  Mr.  Russo  has  been  identified  to  me  and  I 
can  say  I  don't  know  him. 

''Mr.  Goldschein:  I  see.  All  right.  Was  there 
another  question  that  the  court  instructed  the  wit- 
ness to  answer,  Mr.  Court  Reporter? 

"The  Reporter:     No.  [216] 

"Q.  (By  Mr.  Goldschein):  Mr.  Dobbs,  you  re- 
call that  the  court  directed  you  to  answer  those 
questions'?  A.     I  do,  sir. 

"Q.  And  you  persist  in  your  refusal  to  answer 
them?  A.     I  do,  sir. 

"Mr.  Goldschein:  All  right,  sir.  Will  you  wait 
in  the  adjoining  room?" 

Mr.  Goldschein:  We  move,  may  it  please  the 
court,  that  the  witness  be  committed  until  such  time 
as  he  answers  the  question. 

The  Court:    Very  well.   Proceed. 

Q.  (By  Mr.  Goldschein) :  Mr.  Court  Reporter, 
AvilJ  you  p  I  ease  read  the  questions  propounded  to 
the  next  witness  and  the  answers  he  gave? 

A,     The  next  witness  is  Delphine  Murphy  Smith. 
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"Mr.  Goldschein:  Will  you  take  a  chair,  please, 
Madam?  Mrs.  Delphine  Murphy  Smith  recalled. 
Will  you  please,  Mr.  Court  Reporter,  read  the 
question  put  to  Mrs.  Smith  that  the  court  ordered 
her  to  answer? 

" (Question  read  as  follows: 

"CQ.  Do  you  know  the  names  of  the  County 
Officers  [217]  of  the  Los  Angeles  County  Commu- 
nist Party?') 

''Q.  (By  Mr.  Goldschein) :  Will  you  answer 
that  question,  please,  Madam? 

"A.  No.  I  still  refuse  to  answer  on  the  same 
ground. 

"Mr.  Goldschein:  Will  you  read  the  next  ques- 
tion, Mr.  Reporter? 

"(Question  read  as  follows: 

"  ( '  Q.  Do  you  know  the  table  of  organization 
of  the  Los  Angeles  Communist  Party?') 

"The  AVitness:  I  still  refuse  to  answer  on  the 
same  ground. 

"Mr.   Goldschein:     What  is  the  next  question? 

"(Question  read  as  follows: 

"CQ.     What  does  your  husband  do?') 

"The  Witness:  I  will  answer  that  question. 
My  husband  is;  a  steel  worker. 

"Q.  (By  Mr.  Goldschein)  :  Then  the  answer  to 
that  question  in  no  way  incriminates  you,  does  it? 

"A.     No. 

"Q.  And  you  had  no  basis  for  claiming  it  this 
morning,  did  you? 

"A.  I  refuse  to  answer  that  on  the  basis  it  may 
incriminate  me. 
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"Q.     I  know  you  did,  but  you  had  no  basis'?  [218] 

'.    "A.     No,    1    refuse    to    answer    your    question 

» 

now. 

"Mr.  Goldschein:  All  right.  Will  you  read  the 
next  question? 

"(Question  read  as  follows: 

"('Q.     Do  you  know  Mr.  Ned  Sparks?') 

"The  Witness:  I  refuse  to  answer  that  question 
on  the  ground  it  might  incriminate  me. 

"Q.  (By  Mr.  Goldschein)  :  Mrs.  Smith,  you  re- 
call that  the  court  directed  you  specifically  to  an- 
swer those  questions?  A.     Yes,  I  do. 

"Q.     And  you  still  persist  in  your  refusal? 

"xl.     I  do. 

"Mr.  Goldschein:  All  right,  Mrs.  Smith,  will 
you  wait  in  the  anteroom,  please? 

"The  Witness:    Yes." 

Mr.  Goldschein:  We  move,  may  it  please  the 
court,  that  the  witness  be  committed  until  the  ques- 
tions are  answered. 

Q.  Will  you  read  the  questions  and  answers  of 
the  next  witness,  please? 

A.     The  next  witness  is  Miriam  Brooks  Sherman. 

"Mr.  Goldschein:  Mrs.  Miriam  Brooks  Sher- 
man recalled.  Mr.  Court  Reporter,  will  you  please 
read  to  Mrs.  Sherman  the  questions  that  the  court 
directed  that  she  should  answer? 

"(Question  read  as  follows: 

"CQ.  They  want  to  know  from  you  whether 
or  not  you  know  the  names  of  the  county  officers 
of  the  Los  Angeles  County  Communist  Party.') 
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**Q.  (By  Mr.  Goldschein) :  Will  you  answer 
that  question,  please,  Madam? 

"A.  I  still  refuse  to  answer  on  the  ground  it 
might  incriminate  me. 

*'Mr.  Goldschein:     The  next  question. 

"(Question  read  as  follows: 

"  ('Q.     Do  you  know  Mr.  Ned  Sparks r) 

'*Q.  (By  Mr.  Goldschein):  Will  you  answer 
that  question,  Mrs.  Sherman? 

''A.  I  also  refuse  to  answer  that  question  on 
the  same  ground. 

*'Mr.  Goldschein:  And  the  next  question,  Mr. 
Court  Reporter. 

"(Question  read  as  follows: 

"CQ.    Are  j^ou  employed? 

"('A.    Yes,  I  am  employed.  I 

"('Q.    Where?') 

"The  Witness:  I  refuse  to  answer  that  question 
on  the  ground  it  might  incriminate  me. 

"Mr.  Goldschein:  Was  the  witness  instructed 
to  answer  the  question  with  reference  to  the  table 
of  organization  of  the  Communist  Party? 

"The  Reporter:     That  was  not  asked. 

"Mr.  Carter:     Let  me  ask  one  question. 

"Q.  Are  you  presently  employed  by  the  federal 
government  ? 

"A.  I  refuse  to  answer  that  question  on  the 
ground  that  it  may  incriminate  me. 

"Q.  (By  Mr.  Goldschein):  Mrs.  Sherman,  you 
recall  that  the  court  directed  you  to  return  to  this 
grand  jury  room  and  answer  the  questions? 

"A.    Yes,  I  do. 
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^'Q.     And  you  persist  in  your  refusal"? 

"A.     I  do. 

''Mr.  Goldschein:  All  right.  Will  you  wait  in 
the  anteroom,  please? 

Mr.  Goldschein :  We  ask,  may  it  please  the  court, 
that  the  witness  be  committed  until  she  answers  the 
questions  ? 

The  Court:     Proceed. 

Q.     (By  Mr.  Goldschein) :     The  next  witness. 

A.     The  next  witness  was  Phillip  Bock. 

"Mr.  Goldschein:  Mr.  Bock,  will  you  take  a 
chair,  please?   Mr.  Phil  Bock  recalled. 

"Mr.  Court  Reporter,  will  you  please  read  to  [221] 
Mr.  Bock  the  questions  that  the  court  directed  him 
to  answer? 

"(Question  read  as  follows: 

"CQ.  Do  you  know  the  names  of  the  county 
officers  of  the  Los  Angeles  County  Communist 
Party?') 

"Q.  (By  Mr.  Goldschein):  Will  you  answer 
that  question,  please,  sir? 

"A.  I  refuse  to  answer  that  question  on  the 
ground  that  it  may  tend  to  incriminate  me. 

"Mr.  Goldschein:  Will  you  read  the  next  ques- 
tion ? 

"(Question  read  as  follows: 

"CQ.  Do  you  know  the  table  of  organization  of 
the  Los  Angeles  County  Communist  Party?') 

"Q.  (By  Mr.  Goldschein):  Will  you  answer 
the  question,  Mr.  Bock? 

"A.  I  refuse  to  answer  that  question  on  the 
ground  that  it  might  tend  to  incriminate  me. 


162        S.  E.  Kasinowitz  and  L.  A.  Dor  an  vs, 

''Mr.  Goldschein :  Mr.  Reporter,  will  you  please 
read  tlie  next  question  the  court  ordered  the  wit- 
ness to  answer? 

"(Question  read  as  follows: 

"  (' Q.     What  is  your  occupation,   sir  ? 

"('A.     I  am  an  organizer? 

"CQ.     For  whom?')   [222] 

"Q.  (B,y  Mr.  Goldschein):  Will  you  answer 
that  question,  Mr.  Bock? 

"A.  I  refuse  to  answer  that  question  on  the 
ground  that  it  may  tend  to  incriminate  me. 

"Q.  Mr.  Bock,  of  course  you  recall  that  the 
court  directed  you  just  a  few  minutes  ago  to  an- 
swer those  questions,  do  you  not? 

"A.     Yes,  sir. 

"Q.     And  you  persist  in  your  refusal? 

*'A.    Yes,  sir. 

"Mr.  Goldschein:  All  right,  sir.  Will  you  wait 
in  the  anteroom?" 

Mr.  Goldschein:  May  it  please  the  court,  we 
move  that  the  witness  be  committed  until  such  time 
as  the  questions  are  answered. 

The  Court:     Proceed  with  the  next  one. 

Q.     (By  Mr.  Goldschein):     Will  you  proceed? 

A.     The  next  one  was  Dorothy  Baskin  Forest. 

"Mr.  Goldschein:  Will  you  take  the  chair,  please, 
Mrs.  Forest.  Mr.  Court  Reporter,  will  you  please 
read  to  Mrs.  Forest  the  two  questions  the  court 
directed  her  to  answer? 

"(Question  read  as  follows: 

"CQ.     Bo  you  know  the  names  of  the  county 
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officers  of  tho  Los  Angeles  County  Communist 
Party?') 

'*Q.  (By  Mr.  Goldschein)  :  Will  you  please  an- 
swer that  question,  Mrs.  Forest? 

^'A.  I  refuse  to  answer  the  question  on  the 
ground  it  might  incriminate  me. 

"Mr.  Goldschein:  Mr.  Reporter,  the  next  one, 
please. 

"(Question  read  as  follows: 

"CQ.  Do  you  know  the  table  of  organization 
and  duties  of  the  officers  of  the  Los  Angeles  County 
Communist  Party?') 

"Q.  (By  Mr.  Goldschein):  Will  you  answer 
that  question,  please,  Mrs.  Forest? 

"A.  I  refuse  to  answer  that  question  on  the 
ground  it  might  incriminate  me. 

"Q.  Mrs.  Forest,  you  recall  that  the  court  just 
a  few  minutes  ago  directed  specifically  to  answer 
those  two  questions?  A.     I  remember. 

"Q.     Won't  you  please  answer  them? 

"A.  I  refuse  to  answer  on  the  ground  that  it 
miglit  incriminate  me. 

"Q.     You  persist  in  your  refusal? 

"A.     I  do.  [224] 

"Mr.  Goldschein:  All  right.  Will  you  wait  in 
the  next  room,  please?" 

Mr.  Goldschein:  May  it  please  the  court,  we 
m.ove  ^"he  witness  be  committeed  until  such  time  as 
the  questions  are  answered. 

The  Court:     Next  witness. 

Q.  (By  Mr.  Goldschein) :  Will  you  proceed 
with  the  next  one? 
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A.     The  next  one  is  Samuel  Harry  Kasinowitz. 

''Mr.  Goldschein:  Mr.  Kasinowitz,  will  you  take 
the  seat  there?  Samuel  Harry  Kasinowitz  recalled. 
Mr.  Reporter,  will  you  please  read  to  the  witness  the 
questions  that  court  directed  him  to  answer? 

"(Question  read  as  follows: 

"CQ.  Do  you  know  the  names  of  the  county 
officers  of  the  Los  Angeles  Communist  Party?') 

"Q.  (By  Mr.  Goldschein):  Will  you  answer 
that  question,  Mr.  Kasinowitz? 

"A.  No,  sir.  I  will  have  to  refuse  to  answer  that 
question  on  the  same  ground  that  I  refused  before, 
that  it  might  incriminate  me. 

"Mr.  Goldschein:  Will  you  read  the  next  ques- 
tion, please,  sir? 

"(Question  read  as  follows:   [225] 

"CQ.  Do  you  know  the  table  of  organization 
of  the  Los  Angeles  County  Communist  Party?') 

"The  Witness:     My  answer  is  the  same. 

"Q.  (By  Mr.  Goldschein):  Will  you  answer 
that? 

"A.  I  say  my  answer  is  the  same  as  to  the  pre- 
vious question,  that  by  answering  that  question  I 
might  incriminate  myself. 

"Q.  Will  you  answer  that  question  the  court 
reporter  read  to  you? 

"A.  I  will  have  to  refuse  to  answer  that  ques- 
tion on  the  ground  that  that,  too,  might  incrimi- 
nate me. 

"Q.  Mr.  Kasinowitz,  the  court  just  a  few  min- 
utes ago  directed  you  to  answer  those  questions, 
do  vou  recall  that?  A.    Yes,  sir. 
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''Mr.  Goldschein:  All  right,  sir.  Will  you  wait 
m  the  next  room*?" 

The  Court:  What  were  those  questions,  the 
table  of  organization  and  names  of  the  county  offi- 
cers? 

The  Witness:    Yes,  your  Honor.   Two  questions. 

The  Court:    Very  well. 

Mr.  Goldschein:  May  it  please  the  court,  we 
move  the  witness  be  committed  until  such  time  as 
the  questions  are  answered.  [226] 

The  Court:     Proceed  with  the  next  one. 

Q.  TBy  Mr.  Goldschein)  :  Will  you  do  so,  Mr. 
Reporter  ? 

A.  The  next  witness  is  Frank  Edward  Alex- 
ander. 

"Mr.  Goldschein:  Will  you  take  a  chair,  Mr. 
Alexander?  Frank  Edward  Alexander  recalled.  Mr. 
Court  Reporter,  will  you  please  read  the  questions 
that  the  court  ordered  Frank  Edward  Alexander 
to  answer? 

"(Question  read  as  follows: 

"CQ.  Do  you  know  the  names  of  the  county 
officers  of  the  Los  Angeles  County  Communist 
Party?') 

"Q.  (By  Mr.  Goldschein) :  Will  you  answer 
that  question,  please,  sir? 

"A.  I  refuse  to  answer  on  the  ground  that  it 
might  incriminate  me. 

"Mr.  Goldschein:  Will  you  read  the  next  ques- 
tion ? 

"(Question  read  as  follows: 

"CQ.     Do  you  know  the  table  of  organization 
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and  the  duties  of  the  county  officers  of  the  Los 
Angeles  County  Communist  Party?') 

"Q.  (By  Mr.  Goldschein) :  Will  you  answer 
that  question,  please,  sir? 

**A.  Likewise  I  refuse  to  answer  that  on  the 
ground  that  it  may  incriminate  me. 

**Mr,  Goldschein:  The  next  question,  Mr.  Re- 
porter, 

' '  The  Reporter :     That  is  all. 

"Q.  (By  Mr.  Goldschein):  Do  you  recall  that 
the  court  just  a  few  minutes  ago  directed  you  to 
answer  those  questions?  A.     I  do. 

'^Q.  And  you  persist  and  still  persist  in  your 
refusal  to  answer  those  questions? 

*'A.  On  the  ground  that  it  might  incriminate 
me. 

"Mr.  Goldschein:  All  right.  Will  you  wait  in 
the  next  room,  please?" 

Mr.  Goldschein:  We  move,  may  it  please  the 
court,  that  the  witness  be  committeed  until  such 
time  as  the  questions  are  answered. 

The  Court :     That  is  all  of  the  ten  witnesses  ? 

The  Witness :     That  is  all  the  witnesses. 

The  Court :  Very  well.  Do  you  wish  to  be  heard, 
Mr.  Margolis? 

Mr.  Margolis:  Mr.  McTernan  has  something  to 
say. 

Mr.  McTernan :  Your  Honor  please,  I  take  it 
that  we  have  just  listened  to  something  in  the  na- 
ture of  a  presentment.  I  renew  my  motion  for  a 
continuance  on  all  the  grounds  stated,  and  point  out 
to  your  Honor  that  it  is  now  approximately  [228] 
11:15  o'clock. 
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The  Court:     11:10  by  this  clock. 

Mr.  McTernan:     My  watch  says  11:15. 

The  Court:  Not  that  five  minutes  makes  any 
difference. 

Mr.  McTernan:  At  this  hour  it  is  de  minimis,  I 
Avould  say,  your  Honor. 

I  renew  my  motion  on  all  of  the  grounds  already 
stated  to  your  Honor. 

The  Court:  The  motion  for  a  continuance  is 
denied. 

Mr.  McTernan:  Now,  if  the  court  please,  on 
behalf  of  each  of  the  defendants  named  in  the 
presentment  which  has  just  been  read  orally,  we 
challenge  the  grand  jury  of  the  District  Court  of 
the  United  States,  for  the  Southern  District  of 
California,  Central  Division,  on  the  following 
grounds : 

The  grand  jury  now  sitting  in  said  district  and 
division  before  whom  the  defendants  have  been 
subpoenaed  to  appear  and  have  been  interro- 
gated  

Tlie  Court:  Are  these  different  grounds  than 
those  heretofore  assigned  in  your  written  mo- 
tion'^ 

Mr.  McTernan:  This  is  a  challenge  to  the  grand 
jury,  your  Honor,  which  will  be  virtually  identical 
with  the  challenge  heretofore  made  in  another  con- 
nection. 

The  Court:  If  it  is  the  same  grounds  which 
have  heretofore  been  reduced  to  writing,  I  do  not 
think  it  will  be  [229]  necessary  for  you  to  repeat 
them. 
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Mr.  McTernan:  Very  well.  The  record  at  this 
point  will  incorporate  our  challenge  in  full  so  that 
our  record  in  this  matter  will  be  complete? 

The  Court:     As  if  they  had  been  read. 

Mr.  McTernan :     Thank  you. 

The  Court :  And  that  is  the  written  motion  filed 
this  morning  on  all  the  grounds  set  forth  therein; 
that  is,  paragraphs  1,  2,  3  and  the  remainder  of 
the  motion. 

Mr.  McTernan:  The  challenge  to  the  grand 
jury,  your  Honor,  is  contained  in  paragraph  num- 
bered 1  and  the  paragraph  immediately  following 
Avhich  bears  no  number  but  not  in  the  paragraphs 
which  bear  the  numbers  2  and  3. 

The  Court:  Very  well.  You  wish  it  limited  to 
paragraph  numbered  1  and  the  unnumbered  para- 
graph following  it  but  preceding  2? 

Mr.  McTernan :  Yes.  The  challenge  to  the  grand 
jury  panel,  your  Honor,  is  set  forth  in  paragraph 
numbered  1  and  the  paragraph  which  immediately 
follows. 

First  I  will  make  that  challenge  and  ask  you 
for  an  opportunity  to  call  witnesses.  The  first 
witness  will  be  the  jury  commissioner  for  the  Dis- 
trict Court. 

The  Court:  The  challenge  is  overruled  on  the 
basis  of  my  ruling  this  morning,  that  the  witness 
lias  no  legal  standing  to  challenge  the  composition 
of  the  grand  jury  before  [230]  whom  he  is  called. 

Mr.  McTernan:  We  now  move  to  dismiss  the 
proceedings  on  the  grounds  set  forth  in  paragraphs 
numbered  2  and  3  of  the  motion. 
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The  Court:  And  which  may  be  incorporated  in 
the  record  without  repeating  them  haec  verba  at 
this  time. 

Mr.  McTernan:     Thank  you. 

Now^  in  this  connection,  your  Honor,  I  would 
like  to  point  out  a  few  facts  which  stand  out  rather 
plainly  from  the  record  that  has  been  adduced  over 
the  liours  today.  It  is  illustrated^  in  a  sense,  by  the 
phony  Vincent  Russo  question  that  so  much  was 
made  of  this  afternoon  and  which  has  been  politely 
dropped  before  the  grand  jury  this  afternoon,  or 
this  evening,  rather.  This  Special  Assistant  to  the 
United  States  Attorney  General  was  not  seeking 
information,  nor  was  the  grand  jury  seeking  in- 
formation, concerning  the  defendant's  knowledge 
of  Vincent  Russo.  They  w^ere  engaging  in  a  gentle 
cat-and-mouse  game  with  these  defendants  in  order 
to  trap  them  into  something  which  might  some- 
how abridge  their  constitutional  rights  or  destroy 
the  basis  upon  which  they  mj'^ht  claim  thei^i.  And 
in  every  instance  where  the  Vincent  Russo  ques- 
tion, which  your  Honor  was  forced  to  hear  earlier 
this  evening  and  this  afternoon,  and  which  your 
Honor  was  required  through  the  motions  made  by 
the  Special  Assistant  to  the  Attorney  General  to 
issue  orders  on,  have  now  been  abandoned,  [231] 
and  we  submit  that  this  illustrates  the  purpose  of 
this  whole  proceeding  before  the  grand  jury. 

These  Attorney  Generals  and  United  States  At- 
torneys and  this  grand  jury  which  sits  here  and 
insists  that  this  matter  be  heard  tonight,  regard- 
I  less  of  whether  or  not  these  people  have  been  ade- 
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quately  represented,  are  not  seeking  information, 
your  Honor.  This  is  a  political  attack,  and  this  is 
an  attack  upon  the  Communist  Party  of  Los  An- 
geles County,  which  is  part  of  the  nationwide  at- 
tack which  these  gentlemen,  through  their  boss, 
Tom  Clark,  had  announced  some  years  ago  and 
which  the}^  are  carrying  out  step  by  step. 

We  say  that  people  of  this  coimtry,  under  the 
Constitution  and  particularly  the  First  Amendment, 
have  a  right  to  their  political  views,  and  they  have 
a  right  to  speak  these  political  views,  and  they 
have  a  right  to  organize  into  their  political  views, 
and  it  has  been  recognized  by  the  courts  of  this 
land  that  the  right  of  organization,  of  assembly 
and  association  or  affiliation,  is  one  of  the  primary 
methods  by  which  speech  today  can  be  made  ef- 
fective. 

This  is  a  right  which  has  been  recognized  by  one 
"Federal  judge.  Judge  Swaggert,  in  a  district  in  the 
middle  west — I  am  sorry  I  don't  have  the  cita- 
tion; this  is  one  of  the  things  that  counsel  haven't 
been  able  to  do  because  of  the  rush  of  things — 
but  this  case  involved  an  attack  by  the  police, 
who  were  also  claiming  that  they  were  seeking 
information  on  [232]  union  meetings  were  were 
held  privately  in  homes,  and  one  of  the  things 
which  the  police  said  that  they  were  trying  to 
assert  by  virtue  of  these  raids  was  the  names  of 
people  who  belonged  to  the  organization,  because 
some  possible  illegality  might  be  involved. 

The  court,  by  injunction,  restrained  the  police 
from  this  kind  of  interference  with  the  right  of 
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organization  because,  the  court  said,  that  this  was 
one  of  the  fundamental  rights  which  was  guar- 
anteed by  our  First  Amendment  and  that  the  right 
to  organize  and  the  right  to  belong  to  organizations 
through  a  program,  political  or  social  in  nature, 
could  be  effectuated  or  spoken  about,  that  this  right 
was  a  right  which  could  be  exercised  privately  as 
well  as  publicly,  that  people  didn't  have  to  join 

The  Court:  I  notice  counsel  paying  some  atten- 
tion to  some  uniformed  officers  who  came  in.  I 
see  a  great  many  more  people  here  this  evening 
than  this  afternoon.  This  is  a  public  hearing  and 
anybody  has  a  right  to  come  in. 

Mr.  Mcl^ernan :  Yes.  My  attention  was  directed 
to  them — they  came  in  behind  me — by  your  Honor's 
attention  to  them,  and  so  I  turned  around  to  find 
out  Avhat  was  happening.  The  clanking  of  chains 
always  attracts  my  attention. 

The  Court :     I  heard  no  chains. 

Mr.  McTernan:  I  heard  metal  clanking.  It 
sounded  like  chains  to  me.  [233] 

The  Court:  Do  any  of  the  officers  who  came  in 
the  room  have  any  chains'? 

An  Officer:     No,  sir.   We  do  not,  your  Honor. 

The  Court:     Very  well. 

Let  us  pursue  that.  I  do  not  like  to  leave  that 
implication  in  the  record,  that  this  court  here  is 
dangling  some  chains  over  counsel's  head  or  other- 
wise. 

Mr.  Mc'J^ernan :  No,  your  Honor.  I  had  no  such 
intention  in  mind.  I  had  no  such  implication  in 
mind. 
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The  Court:  Did  you  or  did  you  not  hear  any 
clanking'  of  chains'? 

Mr.  McTernan :  I  heard,  as  I  said,  a  clanking  of 
metal  which  I  said  sounded  like  chains.  I  didn't 
know  the  court  had  anything  to  do  with  the  pres- 
ence of  these  individuals. 

The  Court:  I  have  iiothina;  to  do  with  the  T)res- 
ence  of  those  individuals,  counsel,  and  I  resent  your 
implication  and  I  think  it  is  highly  improper.  I 
just  stated  that  this  is  a  public  hearing  and  any- 
one has  a  right  to  come  in  here  who  desires  it. 
My  point  is  that  you  have  stated  for  the  purposes 
of  the  record  and  in  the  record  that  you  heard  a 
noise  like  the  clanking  of  chains. 

•\Ir.  McTernan :  Yes,  I  did  say  that,  but  I  didn't 
attribute  it  to  the  court  or  connect  the  court  with 
it  in  any  way  and  I  didn't  intend  to  do  so. 

The  Court:     What  was  the  noise  you  heard'? 

Mr.  McTernan :  I  heard  the  clanking  of  metal 
v^hich  I  [234]  said  sounded  like  chains  to  me.  I 
thought  I  saw,  as  I  turned  around — each  of  them  i 
were  walking  towards  the  rear  of  the  room — that 
they  had  handcuffs  strapped  to  their  uniforms.  I 
Perhaps  it  was  that  noise  or  perhaps  it  was  some 
other  kind  of  metal,  but  I  want  it  clear  in  the 
recoi'd  that  I  have  made  no  charge  against  the 
court,  either  directly  or  indirectly,  with  reference 
to  the  appearance  of  the  uniformed  officers  in  court. 

The  Court:     Very  well. 

Mr.  McTernan :  I  was  saying,  at  the  time  they 
entered,  tlie  court  held  in  this  case,  decided  by 
Judge  Swaggert,  that  citizens  of  this  country  under 
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the  First  Amendment  do  have  the  right  to  organ- 
ize privately,  to  assemble  privately,  and  not  to  be 
held  to  account  for  it  by  investigations  of  law  en- 
forcement officers,  and  that  this  is  a  right 

The  Court:  Those  were  investigations  that  were 
made  in  their  homes  1  Were  they  subpoenaed  before 
a  grand  jury? 

Mr.  McTernan:  No,  they  were  not  subpoenaed  be- 
fore a  grand  jury. 

The  Court:  I  think  the  distinction  ends  there, 
counsel. 

Mr.  McTernan:  I  am  sorry  that  I  can't  agree 
with  you,  your  Honor.  The  principle  as  to  the 
right  of  people  to  be  secure  in  the  privacy  of  their 
beliefs  and  their  associations  extends  to  them  wher- 
ever they  go. 

This  is  a  right  which  attaches  to  the  fact  that 
they  are  [235]  under  the  jurisdiction  of  the  United 
States  and  that  the  First  Amendment  applies  to 
them,  and  it  doesn't  make  any  difference  whether 
they  are  in  their  homes  or  in  the  grand  jury  room. 
The  right  to  be  private  in  this  sphere  protects  them 
wherever  they  are,  and  this  is  the  point  in  the  case 
and  it  is  the  point  of  my  argument. 

The  Court :     Very  well. 

Mr.  McTernan:  Similarly,  and  again  I  do  not 
have  the  precise  citation,  but  I  would  like  an  op- 
portimity  to  supply  it  to  you,  a  decision  by  the 
highest  court  of  Massachusetts  in  Bow  v.  Secre- 
tary of  the  Commonwealth,  in  which  this  right  of 
association  and  organization  again  was  asserted 
and  recognized  by  the  court  as  the  rights  of  citi- 
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zens  to  be  free  of  being  held  to  account  by  inves- 
tigations of  law-enforcement  officers  and  other 
agents  of  government — this  right  was  asserted  and 
defended  and  recognized  by  the  court. 

The  importance  of  it,  your  Honor,  is  that  this 
is  the  way  in  which  today  people  can  speak. 

The  Court:  Let  me  see.  You  are  not  arguing 
now  that  they  would  be  incriminated  if  they  an- 
swered these  questions? 

Mr.  McTernan:  This  is  not  the  point  I  am  ad- 
dressing myself  to. 

The  Court:  You  are  arguing  now  that  in  any 
event  the  government  has  not  the  right  to  ask 
these  questions? 

Mr.  McTernan:  That  is  correct.  And  that  this 
point  is  [236]  as  important  to  the  guarantees  of 
free  speech  and  the  First  Amendment  to  the  Con- 
stitution as  the  rights  of  the  book  publisher  to  be 
free  of  prior  censorship,  such  as  announced  in  the 
case  of  Near  v.  Minnesota,  or  the  right  of  people 
to  speak  through  picketing,  such  as  was  recog- 
nized in  Thornhill  v.  Alabama,  the  right  of  people 
to  issue  leaflets,  to  gather  in  meetings,  to  do  this 
speaking  in  the  various  ways,  sound  trucks,  radio, 
nrid  so  forth,  that  have  been  recognized  by  our 
courts  as  agencies  or  instrumentalities  of  speech. 
And  that  this  right,  too,  the  right  to  organize  into 
political  parties,  into  organizations  around  the  issues 
of  the  day,  is  a  right  that  is  inextricably  inter- 
twined with  the  right  of  free  speech,  and  that  unless 
people  can  be  free  in  the  exercise  of  this  right,  par- 
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ticularly  free  of  inquisition  by  law-enforcement  of- 
ficers and  ^rand  juries,  the  right  is  as  nothing. 

The  Court:  The  witnesses  did  not  advance  any 
of  those  reasons  as  a  ground  for  refusing  to  an- 
swer the  questions.  The  witnesses  only  advanced 
the  argument  that  they  refused  to  answer  on  the 
ground  that  they  might  incriminate  themselves. 

Mr.  McTernan:  That  is  correct,  but  in  defend- 
ing them  we  are  raising  the  power  of  the  govern- 
ment to  ask  the  questions  which,  if  the  govern- 
ment did  not  have  the  power  to  ask  the  questions, 
we  assert  that  they  cannot  be  adjudged  in  con- 
tempt because  if  there  was  no  power  to  ask  then 
there  is  no  [237]  power  in  the  court  to  compel  an 
answer,  and  iheve  is  therefore  no  power  in  the 
court  to  punish  for  failure  to  answer  when  the 
court's  command  has  been  given. 

I  want  to  discuss  this  in  the  historical  con- 
text and  terms  of  the  attack  on  the  Communist 
Party.  First  I  want  to  point  out  that  these  ques- 
tions which  have  been  put  here  amply  support  our 
view  that  this  is  the  kind  of  political  attack  which 
we  claim  it  is,  and  that  the  right  of  free  speech 
and  free  organization  has  been  attacked,  that  that 
is  the  thing  which  is  really  under  attack.  These 
people,  singularly  enough,  ten  of  them,  are  called 
,here  and  identical  questions  are  put  to  each.  What 
are  the  names  of  the  officers?  What  is  the  table 
of  organization,  whatever  that  may  mean? 

The  Court:     No,  they  were  not  asked  that. 

Mr.  McTernan:  Do  you  know  the  table  of  or- 
ganization? 
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The  Court:     That  is  right. 

Mr.  McTernan:  And  do  you  know  Ned  Sparks, 
whom  we  have  tried  to  show  earlier,  and  will  re- 
peat our  offer  to  prove  as  this  hearing  progresses, 
is  reputed  in  this  community  to  be  an  officer  of 
the  Los  Angeles  County  Communist  Party. 

Nc»w  these  questions  on  their  face,  your  Honor, 
T  submit  are  questions  which  bespeak  an  attack 
upon  an  organization.  These  grand  juries  are  sup- 
posed to  be  here  investigating  the  commission  of 
crime  with  a  view  to  bringing  a  true  bill,  and  this, 
as  I  understand  it,  is  their  only  function.  [238] 

These  witnesses  are  asked  not  any  specific  unlaw- 
ful acts ;  they  are  asked  to  identify  officers,  they  are 
asked  to  identify  organizational  charts — I  assume 
the  table  of  organization  means  something  like 
that — they  are  asked  to  identify  one  of  the  officers 
of  the  Communist  Party.  This  is  an  attack  upon 
the  Communist  Party.  This  is  an  effort  to  engage 
in  a  tactic  which  was  advertised  by  the  superior 
of  these  gentlemen,  Mr.  Tom  Clark,  the  Attorney 
General,  the  government  tactic  of  attacking  Com- 
munists by  exposure. 

The  members  of  Mr.  Tom  Clark's  party  don't 
have  to  stand  up  and  be  counted,  and  the  mem- 
bers of  Mr.  Dewey's  party  don't  have  to  stand  up 
and  be  counted,  but  for  some  reason  the  members 
of  the  Communist  Party  have  to  stand  up  and  be 
counted,  to  use  the  colloquialism,  and  this  is  the 
government's  tactic,  and  this  is  the  government's 
purpose,  and  so  we  will  go  around  the  country, 
Special   Assistants  to   the   Attorney  General,   and 
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get  loyalty  cheeks,  first  Denver,  then  Cleveland, 
then  Los  An<?eles — Los  Angeles  was  announced  by 
Mr.  Clark — going  around  making  the  Communists 
stand  up  and  be  counted,  and  the  first  Communists 
to  stand  up  and  be  counted  will  be  the  officers  and 
the  people  whose  names  fill  in  the  organizational 
chart. 

Why?  Because  Tom  Clark  announced  quite  some 
time  ago  to  Congress,  he  advised  Congress,  don't 
outlaw  this  party,  he  said,  that  would  be  uncon- 
stitutional, that  would  be  a  bill  of  [239]  contain- 
ment, but  let  us  make  them  stand  up  and  be 
counted.   Let  iis  use  the  weapon  of  exposure. 

And  so  in  an  effort  to  stifle  political  expression 
in  this  country,  in  an  effort  to  drive  people  under- 
ground, to  force  them  out  of  their  political  views, 
to  put  a  penalty  on  the  expression  of  their  political 
views,  the  government  is  engaging  in  this  political 
purpose  of  sujjpressing  a  political  party  by  this 
tactic  of  exposure. 

And  how  have  they  done  it.  They  have  built 
up  this  very  well  in  the  community,  that  being 
a  Communist  is  to  be  a  Pariah,  that  if  you  belong 
to  this  particular  political  party  you  are  a  social 
outcast,  you  can't  work  for  the  government,  pri- 
vate blacklists  are  encouraged  by  legislative  com- 
mittees, if  not  by  executive  officers,  people  in  the 
executive  branch  of  the  government,  the  FBI  and 
other  branches  of  the  Department  of  Justice  en- 
courages the  private  employment  blacklists  by  its 
activity  in  private  industry  throughout  the  coun- 
try, and  so  it  having  been  created  in  the  public 
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111  ind  that  to  bo  a  member  of  the  Coimnunist  Party 
is  to  be  a  Pariah,  is  to  be  someone  who  is  no  longer 
entitled  to  earn  a  lining,  no  longer  entitled  to  have 
a  family — and  we  have  in  the  Denver  situation,  for 
example,  members  of  this  very  office  standing  up 
before  the  Federal  Court  there  and  saying  that 
X)eople  who  are  communists  and  have  families  should 
have  their  families  taken  away  from  them  so  that 
they  can  go  to  jail  for  standing  on  [240]  their 
constitutional  rights,  people  who  are  Communists 
should  have  their  families  taken  away  from  them 
because  they  are  Communists — this  is  the  purpose 
of  this  investigation,  your  Honor,  and  this  purpose 
is  to  deprive  people  who  may  be  connected  with 
this  organization  in  any  way  of  the  right  of  free 
s])eecli,  of  the  right  of 

The  Court:  Mr.  McTernan,  the  tenor  of  your 
argument  is  that  the  answers  to  this  question  will 
not  incriminate  these  people,  if  I  understand  your 
nrgiiment  correctly  now. 

^Ir.  McTernan :  Well,  your  Honor,  we  tried  to 
make  this  very  clear  this  afternoon,  and  while  I 
am  uot  addressing  myself  now  to  the  self-incrimi- 
nation i^oiut,  I  would  like  to  address  myself  to 
your  Honor's  question,  because  it  does  underlie 
much  of  our  defense. 

It  is  our  position  that  people  in  this  country 
have  a  risrht  to  belong  to  the  Communist  Party, 
and  that  the  Communist  Party  is  a  lawful  party. 
These  gentlemen  will  echo  this.  But,  on  the  other 
hand,  what  are  they  doing?  This  investigating 
agency  is  engaging  in  a  private  blacklist.    Their 
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bosses  aro  denouncing  the  Communist  Party  as  a 
subversive  and  unlawful  organization  under  the 
executive  order,  so  that  people  cannot  belong  to  the 
Commimist  Party  and  be  employed  by  government. 
They  are  bringing  indictments  in  New  York  against 
people  solely  on  the  basis  that  they  belong  to  the 
Communist  Party,  and  they  are  complaining,  and 
they  assert  in  their  indictments,  [241]  that  the  Com- 
munist Party  is  an  organization  devoted  to  y)ur- 
poses  which  violate  the  Smith  Act. 

Now  we  say,  your  Honor,  that  the  government 
should  be  on  one  side  of  this  thing  or  the  other, 
but  in  this  kind  of  a  proceeding  it  is  attempting 
to  be  on  lioth  sides.  It  wants  to  be  free  in  New 
York  to  indict  people  solely  because  they  are  mem- 
bers of  the  Communist  Party,  and  it  wants  to  ])e 
free  here  to  expose  people  who  are  members  of  the 
Communist  Party,  with  all  of  the  social  and  eco- 
nomic limitations  which  that  implies  and  carries 
with  it,  and  blandly  assert  to  the  court,  why  there 
is  nothing  unlawful  in  being  a  member  of  the  Com- 
munist Party,  there  is  no  statute  which  says  the 
Communist  Party  is  unlawful. 

This  is  a  completely  inconsistent  and  intellec- 
tually dishonest  position,  your  Honor.  These  peo- 
ple should  take  one  position  or  the  other.  If  the 
Communist  Party  is  an  organization  which  advo- 
cates or  has  for  its  purposes  the  things  outlawed 
by  the  Smith  Act,  then  membership  in  the  Commu- 
nist Party,  as  the  Smith  Act  says,  is  a  crime. 
And  then  any  question  which  tends  to  connect  a  wit- 
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}]ess  with  that  party  would  tend  to  incriminate 
him. 

If,  on  the  other  hand,  the  Communist  Party  is 
:!iot  dedicated  to  those  unlawful  purposes,  it  is  not 
an  organization  which  violates  the  Smith  Act,  then 
membership  in  it  is  not  a  crime  and  then  these 
questions  concerning  membership  would  [242]  not 
tend  to  incriminate  them. 

But,  your  Honor,  the  government  is  taking  half 
of  one  position  and  half  of  the  other,  and  they 
are  inconsistent,  and  they  don't  stand  together. 

Now,  there  is  nothing  inconsistent  in  what  we 
are  saying.  Wliat  we  are  saying  is  that  people 
have  a  right  properly  to  belong  to  this  organiza- 
tion, to  engage  in  its  activities,  and  they  commit 
no  crime. 

We  also  say  that  when  the  government  charges 
them  with  crime,  as  administrative  findings  of 
.criminal  activity,  prosecutes  people  for  membership 
in  this  organization,  then  there  is  a  reasonable 
likelihood,  if  I  may  use  the  language  of  the  court 
in  the  Counselman  case  and  the  Weisman  case, 
the  Cantor  case,  and  numerous  others,  of  penalty 
and  danger  to  follow  from  giving  any  answer  which 
would  connect  them  with  that. 

Now  we  have  gotten  somewhat  away  from  the 
point  that  I  began  on  with  reference  to  the  po- 
litical purpose  of  this  grand  jury  investigation. 
The  fact  that  it  is  an  unlawful  purpose,  a  purpose 
which  invalidates  the  very  act  and  which  therefore 
renders  their  action  here  today  a  nullity,  and  which 
disables   either  the   law-enforcement   officers   from 
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presenting  to  this  court  charges  upon  which  they 
may  be  convicted  and  deprived  of  their  liberty, 
and  gives  the  court  no  jurisdiction  to  punish  them 
or  otherwise  penalize  them  for  not  having  answered 
the  questions  ^^'hich  they  are  charged  with  not  hav- 
ing [243]  answered. 

Now  part  and  parcel  of  that  is  also  the  equal 
})rotection  point,  which  I  have  mentioned  to  your 
Honor  earlier.  This  design  on  the  part  of  the  law- 
enforcement  agency,  we  assert,  is  not  simply  an 
accidental,  fortuitous  circumstance  that  some  people 
are  prosecuted  and  other  people  are  not.  What  we 
are  raying,  your  Honor,  is  that  there  is  a  deliberate 
plan,  an  intentional  drive  on  the  part  of  the  law- 
enforcement  officers,  the  Department  of  Justice, 
to  use  the  majesty  of  the  law,  the  authority  of 
this  court,  the  grand  jury,  against  one  political 
])arty  only,  against  one  form  of  political  expression 
only,  and  tliat  only  because  the  people  happen  to  be 
holding  their  office  and  misusing  it  in  this  respect 
disagree  with  the  political  views  and  the  organiza- 
tional objectives  of  this  party. 

This  is  not  a  claim  that  the  law  is  being  enforced 
only  partially,  this  is  not  a  claim  that  you  didn't 
prosecute  or  you  didn't  ask  John  Doe  these  ques- 
tions, so  why  do  you  ask  me,  it  is  not  that  kind  of 
situation  at  all,  or  that  there  are  ten  murderers 
who  go  free  for  every  one  that  is  charged  with 
crime.  That  is  not  our  point.  Our  point  is  that 
this  is  a  systematic  plan  for  breaking  up  the  Com- 
munist Party  by  virtue  of  the  device  of  grand  jury 
hearings  trying  to  indulge  in  the  technique  which 
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the  Attorney  General  himself  has  announced,  the 
technique  of  exposure,  the  technique  of  making 
Pariahs  out  ot  people,  all  to  stifle  political  expres- 
sion. 

For  these  reasons,  and  for  the  reason  stated  in 
connection  with  the  grand  jury  panel,  we  urge  that 
these  proceedings  be  dismissed. 

In  connection  with  our  point  of  self-incrimina- 
tion, your  Honor,  we  wish  to  develop  a  record  which 
is  the  same  as  the  record  which  was  developed  some 
hours  ago  in  connection  with  the  motions  at  that 
time  that  your  Honor  direct  these  defendants,  who 
were  then  witnesses,  to  answer.  I  don't  want  to 
repeat  it  if  it  is  not  necessary. 

The  Court:  Your  motion  is  to  make  a  part  of 
the  record  in  connection  with  this  proceeding  all 
of  the  objections  and  grounds  and  reasons  which 
you  urged  at  that  time? 

Mr.  McTernan :  All  of  the  evidence,  your  Honor, 
and  all  of  the  stipulations  and  all  of  the  offers  of 
proof. 

The  Court:  They  may  be  deemed  to  have  been 
offered  at  this  time  with  the  same  force  and  effect 
as  if  they  were  here  repeated  haec  verba. 

Mr.  McTernan:     Thank  you. 

Now  T  do  not  wish  to  argue  extensively  the  cases 
on  self-incrimination.  I  would  like  to  say  a  few 
words  about  them  in  order  to  complete  the  record. 

The  Court:     What  are  the  cases? 

Mr.  McTernan:  The  cases  are  Counselman  v. 
Hitchcock. 
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The  Court:  I  think  that  has  been  developed 
enough.  [245] 

Mr.  McTernan:  I  didn't  intend,  when  your 
Honor  interrupted  me,  to  discuss  cases  specifically. 
I  simply  wanted  to  give  an  overall  summary  with 
reference  to  them  which  I  think  will  set  the  basic 
theme  of  our  point  on  self-incrimination,  and  it 
Avill  take  me  only  a  few  minutes. 

The  Court:  Is  it  any  different  than  the  basic 
theme  which  was  developed  and  stated  repeatedly 
this  afternoon  by  Mr.  Margolis  and  I  think  was  sev- 
eral times  stated  by  you? 

Mr.  McTernan:  I  think  that  the  thing  that  has 
to  be  emphasized,  your  Honor,  is  the  fact  that  the 
questions  cannot  be  viewed  standing  alone,  and  this 
T  think  is  the  problem  which  we  find  in  presenting 
it  to  your  Honor  and  also  in  the  argument. 

The  Court:  I  think  you  made  that  point  this 
afternoon,  and  you  offered  in  evidence  the  indict- 
ment in  the  Foster  case  and  the  other  cases,  and 
the  general  attitude  which  you  said  was  expressed 
by  the  Attorney  General.   I  imderstand  your  point. 

Mr.  McTernan:  In  other  words,  that  the  ques- 
tions have  to  be  considered  in  the  light  of  the  set- 
ting, which  includes  the  New  York  indictment,  the 
statements  of  the  Attorney  General,  and 

The  Court :  I  understand  your  point  thoroughly, 
and  I  gave  consideration  to  it  and  ruled  upon  it 
This  afternoon. 

Mr.  McTernan :  Yes.  What  we  claim  is  the  two- 
faced  [246]  position  of  the  Department  of  Justice, 
in  one  case  saying  that  membership  is  a  crime  and 
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in  an  other  case  saying  it  isn't  a  crime,  simply 
because  there  is  no  statute  specifically  so  pro- 
viding. 

Now  in  connection  with  the  presentation  of  the 
defendants,  apart  from  the  motion  to  dismiss,  I 
would  like  to  call  your  Honor's  attention  to  the 
fact  that  we  urge  that  the  asking  of  these  ques- 
tions is  beyond  the  power  of  the  grand  jury  and 
the  command  of  the  court  to  answer  or  the  punish- 
m.ent  of  witnesses  for  not  having  answered  is  be- 
yond the  jurisdiction  of  the  court  because  it  in- 
fringes the  rights  of  these  people  under  the  First 
Amendment  of  the  Constitution  of  the  United 
States. 

The  Court:  I  think  you  have  developed  that 
point.  You  have  spent  about  20  minutes  on  that 
First  Amendment  just  a  little  while  ago. 

Mr.  McTernan :  I  offered  it,  your  Honor,  in  con- 
nection with  a  motion  to  dismiss. 

I  also  want  to  be  sure  that  there  is  no  technical 
distinction  between  what  I  offer  in  support  of  a 
motion  to  dismiss  and  what  I  offer  in  connection 
with  what  might  be  properly  called  the  merits  of 
the  matter,  and  I  want  to  be  sure  that  that  point 
is  considered. 

The  Court:  It  may  be  deemed  that  everything 
you  have  said  in  connection  with  the  proceeding 
shall  be  token  in  support  [247]  of  whatever  you 
may  call  a  motion  to  dismiss  or  on  the  merits  or  for 
a  continuance,  or  whatever  else  you  may  desire  to 
designate  it.  They  have  all  been  considered  as  gen- 
eral objections  to  the  proceedings  and  now  as  gen- 
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eral  objections  to  the  motion  of  counsel  for  the 
government. 

Mr.  McTernan:    Yes. 

Now  in  the  course  of  that  argument,  your  Honor, 
T  made  reference  to  a  number  of  facts.  We  obvi- 
ously at  this  hour  of  night  will  be  unable  to  prove 
the  facts  which  were  asserted  in  my  argument. 

The  Court :    You  made  an  offer  of  proof. 

Mr.  McTernan :  The  offer  of  proof  which  I  made 
did  not  include  those  facts,  and  what  I  would  like 
to  do,  in  order  to  shorten  the  time,  is  to  have  the 
references  to  facts,  such  as  the  position  and  policy 
of  the  Attorney  General,  and  so  forth,  stand  also 
in  connection  with  this  motion. 

The  Court:  That  was  also  included  in  the  offer 
of  proof  and  I  have  just  made  an  order  that  it  may 
be  deemed  to  be  part  of  this  record. 

Mr.  McTernan:  Your  Honor,  I  don't  want  to  be- 
labor the  point.  There  is  a  difference.  Some  of  the 
things  which  I  said  on  the  argument  were  not  con- 
tained in  the  offer  of  proof  made  this  afternoon,  and 
may  the  statements  which  I  made  during  the  ar- 
gument stand  as  offers  of  proof  of  those  facts'? 

The  Court:  They  may  so  stand,  and  are  re- 
jected. [248] 

Mr.  McTernan:  May  I  be  excused  for  just  a  mo- 
rnenc  to  confer  with  counsel  I 

The  Court:     Surely. 

(Conference  between  defense  counsel.) 

Mr.  McTernan:  Your  Honor,  may  this  record 
also  include  the  statements  which  were  made  pri- 
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vately  m  chambers  to  you  by  each  of  the  defend- 
ants at  the  time  they  were  before  you? 

The  Court:     As  private  statements? 

Mr.  McTernan:    Yes,  your  Honor. 

The  Court:  You  offer  them  now  as  private 
statements  or  as  public  statements'? 

Mr.  McTernan:  No,  as  private  statements.  We 
ask  you  to  consider  them  in  this  connection  in  the 
same  way  that  you  considered  them  in  chambers. 

The  Court:  Very  well.  Those  statements  were 
])rivate  statements  made  to  the  court  and  will  be 
deemed  to  be  such,  unless  and  until  the  defendants 
themselves  desire  to  disclose  them. 

Mr.  McTernan:     Yes.  [249] 

Now  I  have  just  one  simple  point  to  make  in  clos- 
ing. 
*  *  *  * 

Mr.  Goldschein:  It  is  a  peculiar  coincidence,  if 
it  is  a  coincidence,  that  of  ten  clients  of  Mr.  McTer- 
nan's,  the  last  five  of  which  are  asked  questions  that 
they  don't  know  the  answers  to,  namely,  do  you  know 
Mr.  Vincent  Russo,  and  all  five  that  are  asked  that 
question  categorically  say, ' '  I  refuse  to  answer  on  the 
ground  that  it  may  tend  to  incriminate  me. ' '  That  is 
a  most  unusual  happening  for  five  people  picked  at 
random  and  asked  the  same  question,  all  five  of  whom 
are  advised  hy  the  same  lawyer.  And  they  talk  a])out 
a  mousetrap. 

The  right  to  political  views  has  been  discussed 
here  at  length,  and  yet  the  political  views  of  none  of 
these  witnesses  have  been  asked  by  the  grand  jury. 
No  witness  before  that  grand  jury  has  been  asked 
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his  political  views.  And  yet  the  courts  have  held  that 
there  isn't  any  reason  why  you  can't  ask  the  political 
views  of  a  witness  before  the  grand  jury  in  any  kind 
I  of  an  investigation  that  it  is  pertinent  to. 

Why,  may  it  please  the  court,  a  case  right  in  point 
on  that  question,  and  in  point  of  time  as  well,  is  the 
case  of  Abrams  v.  United  States  in  64  F.  (2d). 

The  Court:  I  do  not  think  that  they  have  been 
asked  their  political  views. 

Mr.  Goldschein :     That  is  right. 

The  Court :  So  I  do  not  care  to  hear  any  authority 
on  that  subject. 

Mr.  Goldschein :  I  was  only  relating  it  for  the  co- 
incidence in  connection  with  it. 

The  Court:     I  see. 

Mr.  Goldschein:  The  question  in  that  case  was 
Thomas  E.  Dewey,  and  the  question  that  he  asked 
the  witness  was,  ''Are  you  a  Democrat  captain  in 
some  particular  ward  or  district,"  and  the  witness 
refused  to  answer,  and  the  question  went  up,  and  they 
held  that  the  question  was  a  proper  one. 

I  merely  cite  that  because  of  the  coincidence  in 
connection  with  the  particular  question  on  politics. 

I  have  examined  the  cases  at  great  length  over 
some  time  and  I  know  of  no  court  at  any  time  that 
has  gone  further  to  protect  the  constitutional  rights 
of  the  witnesses  who  appeared  [252]  before  this 
grand  jury  than  this  court  has  done.  I  know  of  no 
court,  I  know  of  no  district,  where  the  court  cate- 
gorically took  each  witness  in  his  chambers  to  let 
that  witness  tell  him  privately,  out  of  the  hearing 
of  either  counsel,  what  that  statement  is,  what  the 
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answer  is  that  would  tend  to  incriminate  him  for  the 
violation  of  a  Federal  offense,  and  in  this  court  to- 
night ten  witnesses  were  categorically,  one  after  the 
other,  taken  in  chambers. 

They  talk  about  constitutional  rights.  At  no  time 
did  they  ever  talk  of  the  rights  of  the  grand  jury 
whose  duty  it  is  to  protect  the  community  against 
law  violators,  and  the  right  of  the  grand  jury  to  make 
inquisitorial  investigations. 

Now  I  think  during  the  course  of  the  evening  we 
have  expressed  our  views.  I  think  the  right  of  the 
Attorney  General  to  order  these  investigations  is  a 
proper  one,  the  right  to  enforce  the  laws  of  this 
country  is  a  duty,  and  we  expect  to  carry  on  just  as 
Ave  have  in  the  past. 

The  Court:  Is  it  your  position  that  this  is  a  civil 
contempt  or  a  criminal  contempt  ? 

Mr.  Goldschein :  The  contempt  will  be  determined 
by  the  action  of  the  court.  The  plea  of  the  government 
is  that  these  people  be  confined  in  jail  until  they 
answer  the  questions  before  the  grand  jury. 

The  Court :     I  understand  your  position. 

Mr.  Goldschein:     It  is  civil  contempt.  [253] 

Mr.  McTernan :  Your  Honor,  we  can't  agree  with 
the  position  of  counsel  on  that  subject.  Again  w^e 
speak  at  a  great  disadvantage.  It  wasn't  until  some- 
where around  11:00  o'clock  tonight,  and  it  is  only 
about  an  hour  ago,  that  we  knew  that  the  government 
was  going  to  ask  this  court  to  commit  these  people, 
who  were  routed  out  of  bed  by  these  subpoenaes  this 
morning. 

The  Court :     Counsel,  if  you  have  a  new  point  let 


United  States  of  America  189 

us  get  to  the  new  point,  but  let  us  not  keep  repeating 
routing  out  of  bed,  what  you  have  learned  today,  and 
that  you  have  worked  hard.  We  have  all  vforked  hard, 
and  we  realize  that  you  are  entitled  to  have  an  op- 
portunity to  represent  your  clients  and  to  present 
your  points.  This  court  has  taxed  its  strength  and 
its  time  as  much  as  anyone  else,  but  please  do  not 
repeat  yourself.  If  you  have  a  new  point  to  argue, 

will  you  argue  your  new  point. 

*  *  «■  * 

Mr.  McTernan :  Now  either  these  people  are  shoot- 
ing towards  a  crime  connected  with  the  membership 
in  the  Communist  Party,  or  they  are  just  engaging  in 
a  cat-and-mouse  game,  they  are  just  playing  around 
with  this  sort  of  thing,  your  Honor,  and  misusing  the 
processes  of  this  court. 

The  Court :  Counsel,  have  you  a  new  point  ?  You 
made  all  those  points  before. 

Mr.  McTernan:     I  think  this  is  a  new  point. 

The  Court :  That  is  not  new.  You  have  made  that 
statement  before.  If  you  have  a  new  point,  let  us 
hear  it. 

Mr.  McTernan :  I  have  a  j^oint,  Imt  if  your  Honor 
doesn't  want  me  to  finish  it 

The  Court:  What  is  your  point,  without  repeti- 
tion of  all  of  the  things  or  various  things  you  have 

said  heretofore  ? 

*  *  *  * 

The  Court :     Very  well.  Is  every])ody  through  of- 
fering points  and  suggestions  now?  (No  response.) 
Are  you  ready  for  the  ruling  % 
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Mr.  Goldschein:    Ready  for  the  ruling,  sir. 

Mr.  Margolis:    Yes,  your  Honor. 

The  Court:  As  your  name  is  called,  will  you 
please  come  forward  and  stand  back  of  the  bar  here. 

Mrs.  Noble. 

Mr.  Bissey. 

Mr.  Dobbs. 

Mrs.  Smith. 

Mrs.  Sherman. 

Mr.  Bock. 

Mr.  Kasinowitz. 

Mrs.  Forest. 

Mr.  Alexander. 

And  Mr.  Steinberg. 

Mrs.  Noble,  it  is  the  judgment  of  the  court  that 
you  ire  found  guilty  of  contempt  of  this  court  for 
lefusal  to  obey  a  lawful  order  of  the  court,  to  wit, 
a  direction  to  you  to  answer  three  questions  which 
were  put  to  you  before  the  grand  jury.  Those  three 
questions  were:  Do  you  know^  the  names  of  the 
county  officers  of  the  Los  Angeles  County  Commu- 
nist Party?  Do  you  know  the  table  of  organization 
and  duties  of  the  Los  Angeles  County  Communist 
Party?  And  do  you  know  Ned  Sparks? 

It  is  the  judgment  and  sentence  of  the  court  that 
you  be  committed  to  the  custody  of  the  Attorney 
General,  acting  through  the  United  States  Mar- 
shal, until  such  time  as  you  shall  answer  these  ques- 
tions, and  you  shall  forthwith  be  committed. 

Mr.  Bissey,  it  is  the  judgment  of  the  court  that 
you  are  found  guilty  of  contempt  of  this  court  for 
failure  to  answer  a  lawful  order,  namely,  an  order 
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heretofore  made  directing  you  to  answer  two  ques- 
tions befoi'e  the  grand  jury,  to  wit:  Do  you  know 
the  names  of  the  county  officers  of  the  Los  Angeles 
Count}^  Communist  Party?  Do  you  know  the  table 
of  organization  [259]  and  duties  of  the  Los  Angeles 
County  Communist  Party? 

It  is  the  sentence  of  the  court  on  that  judgment 
that  you  be  committed  to  the  custody  of  the  Attor- 
ney General  until  such  time  as  you  shall  answer 
those  questions. 

Mr.  Dobbs,  it  is  the  judgment  of  the  court  that 
you  are  found  guilty  of  contempt  of  this  court  for 
failure  to  answer  a  lawful  order  thereof,  to  wit, 
the  order  of  the  court  heretofore  made  upon  you 
to  answer  four  questions  put  to  you  by  the  attorneys 
for  the  government  before  the  grand  jury.  Those 
four  questions  are:  Do  you  know  the  names  of  the 
county  officers  of  the  Los  Angeles  County  Commu- 
nist Party?  Do  you  know  the  table  of  organization 
and  duties  of  the  Los  Angeles  County  Communist 
Party?  Do  you  know  Ned  Sparks?  And  for  whom 
iire  you  an  organizer? 
d  It  is  the  sentence  of  this  court  on  that  judgment 
that  you  be  committed  to  the  custody  of  the  Attor- 
ney General  until  you  shall  answer  those  questions, 
and  you  will  stand  forthwith  committed. 
I  Mrs.  Smith,  it  is  the  judgment  of  this  court  that 
you  are  found  guilty  of  contempt  of  this  court  for 
failure  to  obey  a  lawful  order  thereof,  to  wit,  the 

j  orde]*  of  this  court  heretofore  made  directing  you 

i 

I   (o   answer  two   questions   before   the   grand  jury, 
namely:  Do  you  know  the  names  of  the  county  offi- 
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cers  of  the  Los  Angeles  County  Communist  Party? 
Do  you  know  Ned  Sparks  ?  [260] 

For  this  contempt  it  is  the  sentence  of  the  court 
on  that  iudgment  that  you  be  committed  to  the  cus- 
tody of  the  Attorney  General  and  forthwith  com- 
mitted to  the  custody  of  the  marshal  until  you  shall 
answer  those  questions. 

Mrs.  Sherman,  it  is  the  judgment  of  the  court! 
that  you  are  guilty  of  contempt  for  failure  and  re- 
fusal to  obey  a  lawful  order  of  this  court,  to  wit, 
an  order  directed  to  you  to  answer  four  questions 
before  the  grand  jury,  those  questions  being:  Pn 
you  know  the  names  of  the  county  officers  of  the 
Los  Angeles  County  Communist  Party?  Do  you 
know  the  table  of  organization  and  duties  of  the 
Los  nAgeles  County  Communist  Party  ?  Do  you  know 
Ned  Sparks?  And  by  whom  are  you  employed? 

It  is  the  sentence  of  the  court  on  that  judgment 
that  you  stand  committed  to  the  custody  of  the  At- 
torney General  until  you  shall  answer  those  ques- 
tions, and  you  \7ill  be  forthwith  and  are  now  com- 
mitted. 

Mr.  Bock,  it  is  the  judgment  of  the  court  that 
you  are  guilty  of  contempt  of  the  processes  of  this 
court  for  your  refusal  and  failure  to  obey  a  lawful 
order  thereof,  to  wit,  the  order  directed  to  you  to 
answer  three  questions  put  to  you  before  the  grand 
jury,  to  wit:  Do  you  know  the  names  of  the  county 
officers  of  the  Los  Angeles  County  Communist 
Party?  Do  you  know  the  table  of  organization  and 
duties  of  the  Los  Angeles  County  Communist 
Party?  For  whom  are  you  an  organizer?  [261] 
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For  this  contempt  it  is  the  sentence  of  the  court 
on  that  judgment  that  you  shall  stand  forthwith 
11  committed  to  the  custody  of  the  Attorney  General 
until  you  shall  answer  those  questions.  The  de- 
fendant will  stand  committed  in  the  custody  of  the 
marshal. 

Mr.  Kasinowitz,  it  is  the  judgment  of  the  court 
jthat  you  are  tound  guilty  of  a  contempt  of  this 
jeourt  for  failure  and  refusal  to  obey  a  lawful  order 
lof  this  court,  to  wit,  an  order  of  this  court  directed 
ito  you  to  answer  two  questions  pending  before  the 
grand  jury,  which  questions  are:  Do  you  know  the 
I  names  of  the  county  officers  of  the  Los  Angeles 
County  Communist  Party?  Do  you  know  the  table 
of  organization  and  duties  of  the  Los  Angeles 
County  Communist  Party? 

It  is  the  sentence  of  the  court  on  that  judgment 
that  you  stand  committed  to  the  custody  of  the  At- 
torney General  until  you  shall  answer  those  ques- 
tions, and  3^ou  shall  be  forthwith  and  are  com- 
mitted. 

Mrs.  Forest,  it  is  the  judgment  of  the  court  that 
you  are  guilty  of  contempt  of  the  processes  of 
this  court  for  failure  and  refusal  to  obey  a  lawful 
order  of  this  court,  to  wit,  an  order  of  this  court 
directing  you  to  answer  two  questions  before  the 
grand  jury,  namely:  Do  you  know  the  names  of 
the  county  officers  of  the  Los  Angeles  County  Com- 
mimist  Party?  Do  you  know  the  table  of  organiza- 
tion and  duties  of  the  Los  Angeles  County  Com- 
munist Party?  [262] 

It  is  the  sentence  of  the  court  on  that  judgment 
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that  you  stand  forthwith  committed  to  the  custody 
of  the  Attorney  General  until  you  shall  answer 
those  questions.  You  will  stand  committed. 

Mr.  Alexander,  it  is  the  judgment  of  this  court 
that  you  are  guilty  of  a  contempt  thereof  in  that 
you  have  refused  to  obey  a  lawful  order  of  this 
court,  namely,  an  order  directing  you  to  answer  two 
questions  before  the  grand  jury,  those  questions  be- 
ing: Do  you  know  the  names  of  the  county  officers 
of  the  Los  Angeles  County  Communist  Party?  Do 
you  know  the  table  of  organization  and  duties  of  the 
Los  Angeles  County  Communist  Party? 

It  is  the  sentence  of  the  court  on  that  judgment  i 
that  you  stand  committed  to  the  custody  of  the  At- 
torney General  until  you  shall  answer  those  ques- 
tions and  you  will  be  forthwith  committed. 

Mr.  Steinberg,  it  is  the  judgment  of  the  court 
that  you  are  guilty  of  a  contempt  of  this  court  ini 
that  you  have  failed  and  refused  to  obey  a  lawful 
order  of  this  court,  namely,  an  order  directing  you 
to  answer  two  questions  before  the  grand  jury, 
which  questions  are:  Do  you  know  the  names  of 
the  county  officers  of  the  Los  Angeles  County  Com- 
munist Party?  Do  you  know  the  table  of  organiza- 
tion and  duties  of  the  Los  Angeles  County  Com- 
munist Party? 

It  is  the  sentence  of  the  court  on  that  judgment 
that  [263]  you  stand  committed  to  the  custody  of  the 
Attorney  General  until  you  shall  answer  those  ques- 
tions, and  will  will  stand  forthwith  committed. 

Mr.  McTernan:  Your  Honor,  may  I  direct  two 
matters  to  your  attention  ?  Two  of  the  ladies  whom 
you  have  ordered  committed  are  mothers  of  chil- 
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Idren.  Mrs.  Forest  is  the  mother  of  a  4-year-old 
jchild.  Her  husband  is  working  outside  of  Los  An- 
igeles  a  considerable  distance,  and  she  needs  time  to 
jjnake  arrangements  for  the  care  of  that  child. 

Mrs.  Sherman  is  the  mother  of  two  children,  one 
il2  years  old  and  the  other  4  years  old.  Her  hus- 
jband  is  living  with  her,  but  has  to  work  in  order  to 
meet  the  family  budget,  and  she  needs  time  also 
|to  arrange  for  her  children's  care. 

The  Court:  Is  there  any  objection  to  the  stay 
]of  execution  to  Mrs.  Sherman  and  Mrs.  Forest  for 
24  hours? 

Mr.  Goldschein :     None,  your  Honor. 

The   Court:    Very  well.    The   execution  of  the 

sentence  as  to  Mrs.  Forest  and  Mrs.  Sherman  will 

|be  stayed  until  Wednesday,  October  27th,  at  12:00 

o'clock  noon.   The  other  defendants  will  stand  com- 

jmitted   and   forthwith  taken  into  custody  of  the 

^marshal.  [264] 
I*  *  *  * 

IREPORTER'S  TRANSCRIPT  OF  WITNESSES' 
j  STATEMENTS  TO  COURT  IN  CHAMBERS 

Los  Angeles,  California 
October  25,   1948 

STATEMENT  OF  WITNESS  MARGARET 
IRIS  NOBLE 

(The    following    proceedings    were    had    in 
chambers,  as  follows:) 

The  Court:  The  record  will  show  that  we  have 
recessed  to  chambers  and  that  there  is  present 
Mr.  Hayden,  the  bailiff,  Mr.  Horn,  the  Clerk,  and 
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the  court  reporter,  Mr.  Wahlberg,  and  Mrs.  Noble, 
the  wdtness. 

Now  do  you  desire  to  make  a  statement? 

Mrs.  Noble:  Yes.  I  want  to  make  a  statement 
that  the  reasons  I  refuse  to  answer  the  questions 
in  the  grand  jury  room  were  because  I  felt  that  the 
answer  to  those  questions  would  tend  to  link  me 
up  with  the  Communist  Party,  which  is  a  party 
which  the  Attorney  General  has  declared  to  be  a 
party  of  force  and  violence. 

The  Court:  Is  there  any  other  statement  that 
3^ou  wish  to  make?  If  so,  I  mil  hear  it.  Is  that 
the  only  reason  you  have? 

Mrs.  Noble:     Yes. 

The  Court:     That  is  not  sufficient.    It  is  no  ex- 
planation. We  will  resume  in  open  court.  [3] 
•*  *  *  * 

STATEMENT  OF  WESLEY  BISSEY 

(The    following    proceedings    were    had    in 
chambers,  as  follows:) 

The  Court:     The  record  will  show  that  Mr.  Bis- 
sey,  the  witness,  is  here,  the  Clerk,  Mr.  Horn,  Mi 
Wahlberg,    the    reporter,    and    Mr.    Hayden,    the 
bailiff. 

Mr.  Bissey,  you  heard  your  counsel's  statement 
that  you  desire  to  make  a  statement  privately  to 
the  court  in  support  of  your  contention  that  th^ 
answer  to  these  questions  might  incriminate  you? 

Mr.  Bissey:     Yes,  sir. 

The  Court:     I  will  hear  now  the  statement  yoi 
desire  to  make. 
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,  Mr.  Bissey:  Well,  your  Honor,  I  feel  that  an- 
Iswering  these  questions  might  tend  to  link  me 
with  an  organization  which  the  government  seems 
*lto  believe  is  committed  to  the  violence  and  over- 
throw of  our  existing  government. 

The  Court:  Those  are  the  grounds  which  your 
'  I  counsel  has  urged.  Do  you  have  some  other  ground 
other  than  that  which  has  been  urged  in  open 
court  here,  I  mean  something  that  is  personal  to 
youf  If  you  do,  I  will  hear  it,  something  you 
would  not  care  to  state  openly. 

Mr.  Bissey:  Well,  your  Honor,  I  agree  whole- 
heartedly with  the  position  of  my  counsel  in  this 
respect.  It  appears  to  me,  on  the  basis  of  things 
that  have  happened  in  the  recent  [4]  past,  that  it 
is  quite  apparent  that  these  questions  are  for  the 
purpose  of  linking  me  with  an  organization  that 
the  government's  position  seems  to  think  is  com- 
mitted to  force  and  violence.  This  being  true,  I 
personally  believe  that  answering  these  questions 
would  tend  to  incriminate  me,  excepting  the  ques- 
tion in  relation  to  the  one  gentleman,  whose  name 
I  don't  recall  just  now. 

The  Court:     Mr.  Russo? 

Mr.  Bissey:     Mr.  Russo,  as  was  pointed  out. 

The  Court :  You  are  willing  to  answer  that  ques- 
tion? 

Mr.  Bissey :  Well,  it  was  only  in  the  development 
of  the  discussion  in  your  courtroom  that  I  learned 
that  Mr.  Russo  was  sitting  at  the  table  there. 

The  Court :  Do  you  have  any  other  statement  to 
make? 
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Mr.  Bissey:     No,  sir. 

The  Court:     Very  well.   We  will  resume  in  opei 

court. 

*  *  *  * 

STATEMENT  OF  WITNESS  BEN  DOBBS 

(The    following    proceedings    were    had    in: 
chambers,  as  follows:) 

The  Court:     Let  the  record  show  that  there  are 
present   the   witness,   Mr.   Dobbs;   Mr.   Horn,   the; 
Clerk;  Mr.  Wahlberg,  the  reporter,  and  Mr.  Hay- 
den,  the  Bailiff. 

Mr.  Dobbs,  in  the  statement  you  made  to  youn 
counsel  I  [5]  understand  that  you  desire  to  make 
a  statement  to  the  court  at  this  time  as  to  any  ad- 
ditional reasons  other  than  those  assigned  by  youn 
counsel  as  to  why  the  answer  to  the  questions  might  I 
incriminate   you,   and   I  have   asked   you  in  here 
for  that  purpose  in  order  to  give  you  that  oppor- 
tunity. 

Mr.    Dobbs:     I   have   no    additional   reasons.    II 
Avould  like  to  make  a  statement,  sir. 

The  Court:     Very  well. 

Mr.  Dobbs:  I  can't  think  of  any  additional  rea- 
sons but  I  would  like  to  make  a  statement. 

The  Court:     Yes? 

Mr.  Dobbs:  I  refuse  to  answer  the  questions  on 
the  ground  that  it  would  incriminate  me  because 
of  the  position  of  the  government  that  the  Com- 
munist Party  is  advocating  the  overthrow  of  the 
United  States  government  by  force  and  violence. 
To  answer  the  questions,  the  evidence  might  link 
me  to  that  organization  and  at  the  same  time  link 
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me  knowingly  to  an  organization  that  the  govern- 
ment claims  advocates  the  overthrow  by  force  and 
violence,  especially  in  terms  of  answering  what 
organization  I  organize  for. 

The  Court :  You  do  not  care  to  elaborate  on  that 
statement  ? 

Mr.  Dobbs:     No,  sir. 

The  Court:  Now  is  your  opportunity  to  make 
any  private  statement  to  me  that  you  wish  to  make 
which  you  would  not  [6]  care  to  have  other  persons 
hear. 

Mr.  Dobbs :  No,  sir.  I  think  it  answers  the  same 
question,  that  is,  I  have  nothing  to  say  to  the  court 
that  I  wouldn't  say  elsewhere. 

The  Court:     No  other  personal  reasons? 

Mr.  Dobbs:     No,  sir. 

The  Court:     Very  well. 
*  *  *  * 

STATEMENT  OF  WITNESS  DELPHINE 
MURPHY  SMITH 

(The    following    proceedings    were    had    in 
chambers,  as  follows:) 

The  Court:  The  record  will  show  that  the  wit- 
ness Mrs.  Smith  is  here,  with  Mr.  Hayden,  the 
bailiff;  Mr.  Horn,  the  Clerk,  and  Mr.  Wahlberg, 
the  reporter. 

Mrs.  Smith,  we  have  adjourned  the  court  to 
chambers  here  in  order  that  you  may  make  any 
statement  that  you  desire  privately  to  the  court 
in  justification  of  your  excuse  or  in  explanation 
of  your  refusal  to  answer  the  questions. 
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Mrs.  Smith:     Yes. 

The  Court:  And  I  am  now  affording  you  that 
opportunity.   Do  you  wish  to  make  a  statement? 

Mrs.  Smith :  Well,  if  I  were  to  answer  that  ques- 
tion about  who  I  know,  etc.,  it  would  tend  to  put 
me  in  the  position  of  possibly  being  connected  with 
an  organization  that  the  [7]  United  States  govern- 
ment, officers  of  the  United  States  government, 
claims  or  seems  to  think  advocates  the  overthrow 
of  the  government  by  force  and  violence.  That 
was  why  I  refused  to  answer. 

The  Court:  Do  you  have  any  other  statement 
to  make  ?  If  you  do,  now  is  the  opportunity,  I  mean 
any  statement  of  reasons  which  are  purely  per- 
sonal to  you? 

Mrs.  Smith:     No,  I  don't  believe  so. 

The  Court:  This  statement  is  to  the  court  in 
private. 

Mrs.  Smith:     I  don't  believe  so. 

The  Court:  You  do  not  have  any  other  state- 
ment to  oifer? 

Mrs.  Smith:     No. 

The  Court:     Very  well.    We  will  reconvene  in 

the  courtroom. 

*  *  *  * 

STATEMENT  OF  WITNESS  MIRIAM 
BROOKS  SHERMAN 

(The    following    proceedings    were    had    in 
chambers,  as  follows:) 

The  Court:     This  witness  is 

Mrs.  Sherman:     Sherman,  Mrs.  Sherman. 

The  Court:     Let  the  record  show  that  there  is 

I 
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present  Mrs.  ^herman,  the  witness;  Mr.  Horn, 
tne  Clerk;  Mr.  AVahlberg,  the  reporter,  and  Mr. 
Hayden,  the  bailiff.  [8] 

Mrs.  Sherman,  we  have  adjourned  to  chambers 
here  in  oi'der  that  you  may  make  any  statement 
that  you  desire  in  addition  to  that  which  your 
[Counsel  has  made  and  which  has  been  urged  in 
open  court  which  you  may  wish  the  court  to  know 
in  connection  with  your  claim  that  the  answer  to 
the  questions  propounded  would  incriminate  you, 
and  I  am  now  ready  to  hear  any  statement  you  de- 
sire to  make. 

Mrs.  Sherman:  I  have  information  that  Ned 
Sparks  is  an  officer  of  the  Communist  Party.  I 
also  understand  that  the  Federal  government  is 
accusing  the  Communist  Party  of  advocating  force 
and  violence,  and  1  feel  that  any  connection  that 
1  may  show  in  answering  these  questions  may  be  a 
step  in  a  chain  which  may  prove,  according  to  the 
government's  contention,  that  I  have  connections 
with  this  organization  which  they  claim  advocates 
force  and  violence. 

The  Court:  Well,  now,  in  addition  to  those  rea- 
sons is  there  any  personal  reason  which  you  wish 
to  state  to  me  at  this  time  which  you  do  not  wish  to 
state  in  open  court  or  otherwise? 

Mrs.  Sherman:     No,  your  Honor. 

The  Court:     There  are  none? 

Mrs.  Sherman:     There  are  none. 

The  Court:  Do  you  have  any  other  statement  to 
make  ? 

Mrs.  Sherman:     No,  I  have  not. 
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The  Court:    Very  well.    We  will  reconvene  in 
the  courtroom.  [9] 
*  *  *  * 

STATEMENT   OF  WITNESS  PHILIP  BOCK 

(The    following    proceedings    were    had    in 
chambers,  as  follows:) 

The  Court:  The  record  will  show  that  there  is 
present  the  witness,  Mr.  Bock ;  Mr.  Horn,  the  Clerk ; 
Mr.  Wahlberg,  the  reporter,  and  Mr.  Hayden,  the 
bailiff. 

Mr.  Bock,  we  have  adjourned  here  in  order  to 
give  you  a  chance  to  make  any  statement  which 
you  desire  to  make  in  addition  to  that  which  your 
counsel  has  made  in  open  court  which  you  think 
may  aid  the  court  in  determining  whether  or  not 
your  refusal  to  answer  the  questions  might  tend  to 
incriminate  you.  Do  you  have  any  statement  to 
make? 

Mr.  Bock:     Yes,  I  do. 

The  Court:     Very  well. 

Mr.  Bock:  The  questions  seem  to  me  to  lead 
to  my  knowledge  and  possible  connection  with  either 
leaders  or  members  of  the  Communist  Party,  and 
I  am  aware  of  the  fact  that  there  is  a  Federal 
trial  pending  on  the  subject  of  whether  or  not  the 
Communist  Party  advocates 

The  Court:     Where? 

^fr.  Bock:  In  the  Federal  District  Court  of 
the  Southern  District  of  New  York.  [10] 

The  Court :  That  is  the  Foster  case  and  the  other 
cases  that  have  been  mentioned? 
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Mr.  Bock:     Yes. 

The  Court:     Yes? 

Mr.  Bock:     T  am  aware  of  that  case. 

The  Court:     Are  you  a  party  to  it? 

Mr.  Bock:     No,  sir. 

The  Court:  Have  you  been  named  in  connec- 
tion with  it? 

Mr.  Bock:  No,  sir.  But  I  am  aware  that  it 
seeks  to  establish  that  the  Communist  Party 
teaches  the  overthrow  of  the  government  by  force 
and  violence,  and  that  if  I  knowingly  had  any 
membership  in  or  connection  with  such  an  organi- 
zation and  followed  the  line,  answered  the  line  of 
questions  which  showed  knowledge,  that  I  might 
incriminate  myself. 

The  Court :     Do  you  have  any  other  statement  to 

make  ? 

Mr.  Bock :     No,  sir. 

The  Court:  Are  there  any  purely  personal  rea- 
sons other  than  those  which  you  have  stated  which 
you  think  I  should  know  which  might  tend  to  in- 
criminate you  in  connection  with  the  answers  to 
these  questions'? 

Mr.  Bock:  AYell,  the  most  personal  thing  that 
concerns  me  is  my  own  freedom  and  I  feel  that  there 
is  a  threat  to  it  implied  in  answering  those  ques- 
tions. 

The  Court:  I  mean  other  than  that.  Frequently 
people  find  themselves  in  the  position  where  they 
know  things  that  [11]  nobody  else  knows.  Do  you 
wish  to  make  a  statement  here? 

Mr.  Bock:     Anything  I  may  or  may  not  know,  I 
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feel  that  any  disclosure  to  those  questions  might 
tend  to  incriminate  me. 

The  Court :  Then  you  do  not  have  any  other 
statements  to  make? 

Mr.  Bock :     No,  sir. 

The  Court:  Very  well.  We  will  reconvene  in 
the  courtroom. 

■X-      *      *      * 

STATEMENT    OF    WITNESS    DOROTHY 
BASKIN  FOREST 

:   (TJie    following    proceedings    were    had    iii 
chambers,  as  follows:) 

The  Court:     You  are  Mrs.  Forest? 

Mrs.  Forest:  .,  That  is  right. 

The  Court:  The  record  will  show  the  presence 
of  the  bailiff,  Mr.  Hayden;  the  clerk,  Mr.  Horn, 
and  the  reporter,  Mr.  Wahlberg,  as  well  as  my- 
self. 

Mrs.  Forest,  we  have  reconvened  in  here  in  order 
that  you  may  make  a  statement  to  me  privately, 
if  you  desire,  of  any  additional  grounds  or  rea- 
sons why  you  think  that  the  answers  to  the  ques- 
tions asked  may  incriminate  you. 

Mrs.,  Forest:  .Yes,  I  understand  that. 

The  Court:  Very  well.  Do  you  have  a  state- 
ment that  you  [12]  wish  to  make  to  me? 

Mrs.  Forest:     Yes,  I  do. 

The  reason  I  refuse  to  answer  the  questions  put 
to  me  before  the  grand  jury  was  because  I  thought 
the  ansAyers  might  tend  to  tie  me  up  with  the  Com- 
munist Party  or  an  officer  of  the  Communist  Party. 
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I  have  information  that  Mr.  Ned  Sparks  is  an  of- 
ficer. 

The  Court:  I  do  not  think  they  asked  you  if 
Mr.  Ned  Sparks  was  a  member.  That  was  not  read 
by  the  reporter. 

Mrs.  Forest:  I  don't  remember  at  the  moment. 
However,  I  do  understand  that  the  United  States 
Government  now  contends  that  the  Communist  Party 
is  an  organization  that  advocates  the  overthrow  of 
the  government  by  force  and  violence,  and  I  felt 
that  I  would  not  knowingly  want  to  admit  member- 
shijj,  want  to  admit  knowing  members  in  an  or- 
ganization that  advocates  the  overthrow  of  the  gov- 
ernment. 

The  Court:  They  did  not  ask  you  if  you  were  a 
member. 

Mrs.  Forest:  Well,  however,  they  did,  in  my 
opinion,  attempt  to  tie  me  up  with  the  Communist 
Part}^  by  asking  questions  pertaining  to  the  Com- 
munist Party. 

The  Court:  Do  you  have  any  other  reason?  If 
you  do,  if  there  are  any  private  reasons  which  you 
wish  to  state  to  me  privately  here  now,  this  is  your 
opportunity. 

Mrs.  Forest:     This  is  my  personal  statement. 

The  Court:  Other  than  what  you  have  stated 
you  have [13] 

Mrs.  Forest:  No  additional  statement,  your 
Honor. 

The  Court:  — —no  additional  personal  or  pri- 
vate reason? 

Mrs.  Forest:     Nothing  additional. 
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The  Court:     Very  well.    We  will  reconvene  in 
the  courtroom. 
»  »  *  * 

STATEMENT   OF  WITNESS   SAMUEL 
HARRY  KASINOWITZ 

(The    following    proceedings    were    had    in 
chambers,  as  follows:) 

The  Court:  The  record  will  show  Mr.  Hayden, 
the  bailiff;  the  clerk,  Mr.  Horn;  the  reporter,  Mr. 
Wahlberg;  myself  and  the  witness,  Mr.  Kasino- 
witz. 

Mr.  Kasinowitz,  this  opportunity  has  been  ac- 
corded to  you  to  make  any  statement  in  addition 
to  that  made  by  your  counsel  or  other  than  that 
made  by  your  counsel  in  open  court  which  you 
feel  may  justify  you  in  refusing  to  answer  the 
questions  on  the  ground  they  might  incriminate 
you.   Now,  do  you  wish  to  make  a  statement? 

Mr.  Kasinowitz:     Yes,  sir. 

Well,  sir,  I  took  that  position  on  the  basis  of 
the  explanation  which  the  government  attorney 
made,  and  that  was  that  he  said  if  I  felt  that  by 
answering  the  questions  he  asked  me  I  would  tend 
to  place  myself  in — I  forget  his  exact  language. 

The  Court:  Commit  an  offense  against  the  Fed- 
eral laws? 

Mr.  Kasinowitz:  Place  me  in  jeopardy  or  some- 
thing, that  I  would  have  the  right  to  refuse. 

AYell,  I  feel  that  on  the  basis  of  the  knowledge 
that  I  have,  first,  that  the  Attorney  General  has 
ruled  that  the  Communist  Party  is  a  subversive 
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organization  which  has  as  its  intent  to  overthrow 
the  government  of  the  United  States  by  force; 
secondly,  on  the  knowledge  that  I  have  through 
the  public  press  that  there  were  indictments  handed 
down  in  New  York  against  officials  of  the  Com- 
munist Party. 

The  Court:  You  are  referring  now  to  the  Fos- 
ter and  other  indictments  that  were  referred  to 
by  counsel? 

Mr.  Kasinowitz :     Yes,  sir. 

The  Court:     Yes? 

Mr.  Kasinowitz:  And  that  had  I  answered  the 
questions  that  the  government  attorney  put  to  me 
T  would  tend  to  show  that  I  was  in  association,  or 
might  be  in  association,  and  thus  might  place  my- 
self  

The  Court:     With  whom! 

Mr.  Kasinowitz:  With  these  officials,  the  table 
of  organization,  or  through  the  knowledge  that  I 
might  have  of  the  Communist  Party. 

The  Court:  The  table  of  organization  of  the 
Los  Angeles  County  Commimist  Party? 

Mr.  Kasinowitz:  The  question  is,  do  you  know 
the  table.  [15] 

The  Court:  The  names  of  the  officers  of  the 
Los  Angeles  County  Communist  Party  and  the 
ta])le  of  organization  of  the  Los  Angeles  Coimty 
Communist  Party? 

Mr.  Kasinowitz:  Yes,  sir.  In  other  words,  on 
the  basis  of  his  explanation  of  the  knowledge — I 
am  not  a  lawyer;  I  don't  know  the  law — ^but  on  the 
basis  of  the  knowledge  of  what  is  transpiring,  as 
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fax'  as  I  have  beeri  able  to  determine,  I  felt,  and 
I  feel,  I  am  within  his  definition  of  self-incrimi- 
nation. 

The  Court;  Do  you  care  to  state  which  Federal 
statute  you  think  you  violated? 

Mr,  Kasinowitz:  Well,  no.  I  don't  say  I  vio- 
lated a  Federal  statute. 

The  Court:  You  think  it  might  tend  to  show 
you  violated  one? 

Mr.  Kasinowitz:  On  the  basis  of  the  ruling  of 
the  Attorney  General,  that  is,  the  subversive  list, 
the  so-called  subversive  list,  and,  secondly,  the 
knowledge  ^hat  J  had  through  the  public  press  of 
the  indictment  against  twelve  people  who  are  sup- 
posed to  be  the  leaders  of  the  Communist  Party, 
and  from  the  public  press  the  indictments  pro- 
pounded on  the  basis  that  they  were  members  of 
the  Communist  Party,  and  as  such  tended  to  con- 
spire, or  whatever  the  case  might  be,  to  overthrow 
the  government  by  force  and  violence.  You  under- 
stand, I  am  not  an  attorney.  [16] 

The  Court:     I  understand. 

You  understand  that  you  are  appearing  only  as 
a  witness  and  that  he  stated  to  you  that  it  was  not 
with  the  idea  that  you  yourself  should  be  investi- 
gated or  proceeded  against? 

Mr.  Kasinowitz:     I  understood  his  explanation. 

The  Court :  I  see.  Do  you  have  any  other  state- 
ment ? 

Mr.  Kasinowitz:     No,  sir. 

The  Court:     Is  there  any  other  purely  personal 
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reason  which  you  would  like  to  state  to  me  pri- 
vately other  than  this  explanation? 

Mr.  Kasinowitz:  Well,  I  don't  know  whether 
this  has  any  legality  or  weight  before  the  court, 
but  my  personal  interpretation,  other  than  legal, 
of  self-incrimination,  or  whatever  the  word  is,  by 
perhaps  showing,  by  answering  the  questions  in  a 
certain  way  that  I  have  such  knowledge  of  the 
Communist  Party,  well,  it  would  place  me  in  jeop- 
ardy as  far  as  the  ability  to  earn  a  living  is  con- 
cerned. 

The  Court :  You  understand  the  grand  jury  pro- 
ceedings are  secret? 

Mr.  Kasinowitz:  I  imderstand  that  imtil  I  got 
here  this  morning  and  we  had  to  rush  through  a 
barrage  of  newspaper  photographers. 

The  Court:  I  mean  what  goes  on  inside  the 
grand  jury  room. 

Mr.  Kasinowitz:  Oh,  yes,  I  understand  that.  But 
I  [17]  find,  for  example,  that  in  tomorrow  morn- 
ing's edition  of  the  Times  I  have  got  my  face 
plastered  all  over  the  thing,  and  certainly  that  is 
not  going  to  make  my  economic  position  any  better. 

The  Court:  Sometimes  it  may  be  unfortunate 
that  those  things  happen  but  that  is  not  a  legal 
reason. 

Mr.  Kasinowitz:  I  say  I  don't  know  how  much 
weight  that  will  have. 

The  Court:  That  is  not  a  legal  reason.  But 
occasionally  people  have  some  things  which  pri- 
vately they  know  that  other  people  do  not  and 
which  they  do  not  sometimes  even  wish  to  tell  their 
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lawyers  but  which  they  will  tell  a  judge  which 
will  convince  him.  Do  you  have  anything  of  that 
nature  at  all? 

Mr   Kasinowitz:     No,  sir. 

The  Court:     Do  you  have  anything  else  to  say? 

Mr.  Kasinowitz:     No,  sir. 

The  Court:     Very  well.    We  will  resume  in  the 

courtroom. 
*  *  *  * 

STATEMENT  OF  WITNESS  FRANK 
EDWARD  ALEXANDER 

(The    following    proceedings    were    had    in 
chambers,  as  follows:) 

The  Court:  The  record  will  show  that  the  re- 
porter, Mr.  Wahlberg,  is  present;  Mr.  Hayden,  the 
bailiff,  and  Mr.  Horn,  [18]  the  clerk,  and  myself. 

Mr.  Alexander,  w^e  have  adjourned  in  here  in 
order  that  you  might  make  any  statement  to  me  in 
addition  to  that  already  offered  in  open  court  in 
substantiation  of  your  position  that  your  answer  to 
these  questions  might  tend  to  incriminate  you. 

Do  you  want  to  make  such  a  statement  now? 

Mr.  Alexander:     Yes,  I  would. 

In  line  with  the  question  of  the  government  offi- 
cers that  was  asked  of  me,  I  feel  that  this  would 
incriminate  me  on  the  ground  that  it  would  asso- 
ciate me  with  the — with  these  leaders,  officers,  and 
that  since  the  attorney  Tom  Clark  is  attempting 
to  prove  that  the  Communist  Party  advocates  the 
overthrow  of  the  United  States  government,  there- 
fore I  feel  that  this  would  tend  to  prove  that  I 
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knowingly  am  a  member  of  the  Communist  Party. 

The  Court:     And  the  other  question? 

Mr.  Alexander:     The  same  thing. 

The  Court:     The  same  thing? 

Mr.  Alexander:    Yes. 

The  Court:  Now  do  you  have  any  other  reason 
such  as  purely  personal  reasons  which  you  would 
like  to  state  to  me  privately  other  than  those  that 
have  been  stated  in  open  court? 

Mr.  Alexander:  Nothing  that  I  really  wouldn't 
want  to  [19]  state  in  open  court. 

The  Court:  Do  you  have  any  other  grounds  at 
all? 

Mr.  Alexander:     No,  sir. 

The   Court:     Very  well.    We  will  reconvene  in 
the  courtroom. 
*  *  *  * 

STATEMENT  OF  WITNESS  HENRY 
STEINBERG 

(The    following    proceedings    were    had    in 
chambers,  as  follows:) 

The  Court:  The  record  will  show  the  presence 
of  Mr.  Hayden,  the  bailiff;  Mr.  Horn,  the  Clerk; 
Mr.  Wahlberg,  the  reporter,  and  myself. 

Mr.  Steinberg,  I  have  adjourned  to  chambers  here 
in  order  that  you  might  make  any  statement  in 
addition  to  that  which  has  been  heretofore  offered 
by  your  counsel,  or  other  and  different  than  that, 
in  connection  with  your  refusal  to  answer  the  ques- 
tions on  the  ground  that  it  might  incriminate  you. 

Do  you  wish  to  make  such  a  statement? 
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Mr.  Steinberg:    Yes,  sir. 

The  reason  I  am  not  answering  those  questions, 
your  Honor,  is  that  this  will  tend  to  knowingly 
identify  me  with  an  organization  that  the  govern- 
ment contends  would  overthrow  the  government  by 
force  and  violence,  and  on  that  basis  to  [20]  incrimi- 
nate myself  on  those  lines  would  be  self -incrimina- 
tory. 

The  Court:  Do  you  have  any  other  statement 
to  make? 

Mr.  Steinberg:     No,  sir. 

The  Court:  Is  there  any  personal  reason,  any 
purely  personal  reason  other  than  that,  which  you 
wish  to  communicate  to  me  and  do  not  wish  to  com- 
municate to  anyone  else? 

Mr.  Steinberg:     No,  sir. 

The  Court:  Very  well.  We  will  reconvene  in 
the  courtroom.  [21] 
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REPORTER'S  TRANSCRIPT  OF 
PROCEEDINGS 

Los  Angeles,  California 

October  26,  1948—10:00  o'clock  a.m. 

The  Court:    Ex  parte  matters? 

The  Clerk :  Yes,  your  Honor.  Mr.  McTernan  has 
a  matter. 

Mr.  McTernan:  May  it  please  the  court,  in  con- 
nection with  the  matters  that  were  determined  last 
night,  the  10  adjudications  in  attempt  and  commit- 
ment to  the  county  jail,  as  your  Honor  knows  we  filed 
a  notice  of  appeal  with  the  clerk  last  night  and  ad- 
vised the  court  that  we  wished  to  make  a  motion  for 
bail. 

The  Court :  I  will  have  to  defer  that  matter  until 
the  conclusion  of  my  regular  calendar  and  the  im- 
panelment  of  the  jury  in  the  trial.  I  will  hear  it 
when  I  finish  the  other  matters  that  are  on  the  calen- 
dar. 

I  imagine  you  have  some  question  of  law  to  urge  in 
connection  with  it  ? 

Mr.  McTernan :    We  have,  your  Honor. 

The  Court :    Very  well. 
*  *  *  * 

The  Court:    Mr.  McTernan? 

Mr.  McTernan :  If  the  court  please,  I  appear  be- 
fore you  this  morning  to  make  a  motion  for  the  set- 
ting of  bail  in  the  cases  of  the  ten  individuals  who  last 
night  were  adjudged  in  contempt  and  committed  to 
the  custody  of  the  Attorney  General  until  such  time 
as  they  answer  the  questions  propounded  to  them 
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before  the  grand  jury.  Because  of  the  fact  that  I  am 
not  yet  sure  of  the  nature  of  the  contempt  proceeding 
which  was  conducted  last  night,  whether  it  was  crimi- 
nal or  civil  in  nature,  I  would  like  to  make  my  motion 
in  the  alternative,  that  the  court  fix  bail  pending 
appeal,  if  that  is  the  proper  procedure,  assuming  that 
the  contempt  proceedings  last  night  were  criminal 
in  nature ;  or,  in  the  alternative,  that  the  court  stay 
execution  of  its  judgment  in  the  event  that  the  pro- 
ceedings last  night  were  civil  in  nature. 

As  you  know,  a  notice  of  appeal  has  been  filed  with 
the  clerk.  I  don't  want  to  take  the  time  of  the  court 
to  argue  on  this  motion  questions  which  were  argued 
at  length  to  you  yesterday.  I  wish  to  point  out,  as 
I  understand  the  question  now,  if  we  are  moving  for 
bail,  that  the  court — 

The  Court :  Or  for  a  stay.  The  questions  are  both 
the  same,  whether  or  not  there  is  a  substantial  ques- 
tion. 

Mr.  McTernan:    Yes,  your  Honor. 

I  submit  to  your  Honor  that  while  government 
counsel  will  doubtless  contend — 

The  Court:    Excuse  me,  counsel. 

Mr.  Bailiff,  will  you  get  the  Penfield  case  ?  I  have 
forgotten  the  title  of  it.  I  think  it  is  Securities  and 
Exchange  Commission  v.  Penfield,  322  or  323. 

Mr.  McTernan :  Do  you  wish  me  to  wait  until  you 
get  it  ? 

The  Court :  I  want  to  get  that  case  because  I  think 
it  may  settle  for  you  the  question  as  to  whether  or 
not  it  is  a  civil  or  criminal  appeal  or  proceeding. 
You  can  go  ahead  in  the  meantime  on  the  matter  as 
to  whether  there  is  a  substantial  question. 
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Mr.  McTernan:    Yes. 

I  am  sure  it  will  be  urged  to  you  when  I  am  through 
that  this  is  an  extremely  grave  and  serious  matter, 
that  the  proceedings  and  functioning  of  the  grand 
jury  were  interfered  with,  and  that  the  full  process 
of  the  court  should  be  used  to  prevent  that. 

Now  against  that  I  ask  you  to  weigh  this,  that 
these  people  conceive  that  they  have  rights,  that 
these  rights  are  being  violated,  and  they  are  entitled 
to  a  judicial  determination  as  to  the  propriety  and 
correctness  of  their  position,  and  that  the  only  way 
that  they  can  have  such  a  determination  is  to  make 
an  issue  which  can  be  determined,  and  they  have  done 
so  by  respectfully — and  I  think  that  the  personal 
appearances  of  these  people  before  your  Honor  last 
night  must  convince  you  that  they  were  respectfully 
taking  their  position — that  they  intended  no  lawless- 
ness in  what  they  were  doing,  they  were  seriously 
of  the  opinion  that  they  had  rights  which  in  due 
course  would  be  vindicated,  and  we  are  now  asking 
that  the  proper  procedure  be  observed  so  that  their 
ris^ht  to  have  their  positions  vindicated  or  determined 
against  them,  as  the  outcome  may  be,  will  be  an 
effective  one  and  a  real  one,  and  that  they  will  not 
be  confined  during  the  period  when  the  questions 
are  as  yet  undetermined. 

We  submit  that  the  questions  which  we  are  to 
raise  on  appeal  are  of  substance,  are  of  importance, 
and  should  be  determined  and  should  be  determined 
in  a  way  which  permits  these  people  to  have  their 
liberty  until  the  determination  is  reached. 

I  don't  want  to  argue  again  the  self-incrimination 
problem,  your  Honor,  but  I  think  it  turns  on  the 
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difference  between  the  Counselman  case,  on  the  one 
hand,  and  the  Mason  case  on  the  other. 

The  Court :  Has  counsel  taken  into  consideration 
the  whole  line  of  cases  concerning  officers  of  corpora- 
tions, the  case  of  United  States  v.  White,  in  322  U.  S., 
decided  in  1943,  where  officers  of  a  labor  union,  an 
unincorporated  organization,  were  subpoenaed  be- 
fore the  grand  ,iury  to  produce  books  and  records, 
and  they  refused  to  do  so,  and  the  court  sustained 
the  judgment  for  contempt  against  them  ? 

Mr.  McTernan :    I  am  familiar  with  that. 

The  Court :  There  they  likewise  claimed  the  privi- 
lege against  self-incrimination,  and  so  forth,  and 
attempted  to  make  a  distinction  between  officers  of 
an  unincorporated  association,  such  as  a  union,  and 
urging  there  again  the  rights  of  assembly  and  organi- 
zation, liberties  of  the  First  Amendment,  and  a  coi'- 
poration,  that  a  corporation  was  a  business  instru- 
mentality. But  the  court  held  that  there  was  actually 
no  distinction. 

Mr.  McTernan:  Yes,  T  am  familiar  with  those 
cases,  your  Honor,  but  I  submit  to  you  that  they  have 
no  application  to  the  issues  which  are  presented  here. 

There  is  no  showing  in  the  examination  before  the 
grand  .i^iry,  and  there  is  no  showing  in  any  of  the 
proceedings  before  your  Honor,  that  any  of  these 
people  were  either  members  of  or  officers  of  or  con- 
nected with  the  Communist  Party,  which  is  appa- 
rently the  subject  of  the  investigation. 

These  people  are  claiming  the  privilege  for  them- 
selves based  upon  a  possible  tie-in  with  that  organi- 
zation, which  the  Attorney  General  has  held  and  is 
prosecuting  as  per  se  an  unlawful  organization.  They 
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are  seeking  protection  against  the  incrimination 
which  comes  from  answering  questions  which  might 
tie  them  in  with  that  organization  in  such  a  way  as 
to  subject  them  to  the  risk  of  prosecution. 

They  are  not  sajdng  that  they  don't  have  to  submit 
ior  produce  the  books  and  records  of  an  organization 
because  this  would  incriminate  them;  they  are  not 
sajdng  that  they  don't  have  to  answer  questions  con- 
cerning their  organizational  connection  with  the 
Communist  Party,  because  the  privilege  of  the  or- 
ganization is  available  to  them:  they  are  saying  that 
answers  to  these  questions  would  connect  them  with 
an  organization  and  incriminate  them,  subject  them 
to  a  risk  of  prosecution,  because  of  the  position 
which  the  Attorney  General  has  taken. 

I  submit  to  your  Honor  that  the  White  case  and 
those  other  cases  do  not  apply  to  the  facts  that  are 
before  you  here  in  this  matter. 

Against  I  submit  that  the  question  before  your 
Honor  now  is  not  whether  you  agree  with  our  posi- 
tion or  not,  the  question  is  whether  there  is  a  reason- 
able possibility  that  your  Honor  may  be  wrong,  that 
there  may  be  a  reversal  upon  appeal. 

The  Court:  Pardon  me.  Is  that  lady  a  shorthand 
reporter?  Are  you  taking  shorthand  notes? 

A  Spectator:    No,  I  am  not. 

The  Court:  Very  well.  I  just  want  to  call  atten- 
tion to  the  fact  that  there  is  only  one  official  reporter 
and  only  one  permitted. 

Mr.  McTernan:  I  understand  that  to  be  the  rule, 
your  Honor. 

The  question  here  is  whether  there  is  a  reasonable 
likelihood  of  reversal,  of  change,  that  your  Honor 
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may  be  wrong.  We  submit  that  there  is  a  substantial 
question  because  of  particularly  the  reliance  of  the 
government — and  I  believe  the  reliance  of  the  court 
in  reaching  its  conclusion  yesterday — ^upon  the  Mason 
case  which  we  submit  to  your  Honor  has  been  w^hittled 
away  until  it  is  nothing,  and  that  the  correct  rule 
is  the  rule  in  the  Counselman  case  and  in  the  Mason 
case,  and  that  we  can  convince  the  higher  court  that 
that  is  the  correct  rule  and  that  it  does  apply  to  the 
facts  of  this  case. 

I  spoke  at  length  last  night  concerning  what  we 
consider  to  be  the  invalidity  by  its  very  nature  of 
this  grand  jury  inquiry  because  of  the  invasion  of 
the  rights  guaranteed  by  the  First  Amendment.  I 
have  nothing  to  add  to  this  point.  But  this  too  is  a 
point  which  your  Honor  knows  is  in  litigation  in 
various  courts  of  the  United  States  now.  Tt  is  a  real 
question.  It  is  a  question  which  has  not  been  finally 
determined,  and  it  is  a  question  which  these  appel- 
lants should  have  an  opportunity  to  raise  because  of ' 
the  way  it  hinges  upon  them  and  results  in  their.' 
incarceration. 

We  wish  to  urge  further  on  appeal  that  these  ap-' 
pell  ants  were  denied  due  process  of  law  by  the  man- 
ner in  which  the  proceedings  were  conducted,  with 
particular  reference  to  your  Honor's  denial  of  a 
continuance,  especially  your  denial  of  a  continuance 
on  the  contempt  proceeding  itself,  which  as  your 
Honor  will  recall  began  about  10:45  p.m.,  following 
a  long  and  lengthy  day,  in  which,  as  we  pointed  out 
to  you,  counsel  were  not  only  tired  out  but  had  never 
had  an  opportunity  reasonably  to  prepare  for  the 
serious  charges  which  were  brought  and  had  no  op- 
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portunity  until  that  moment  to  know  what  objectives 
the  government  sought. 

We  submit  that  to  be  required  to  go  to  trial  under 
circumstances  such  as  that,  when  up  until  the  eleventh 
hour,  until  the  very  beginning  of  the  trial,  if  you 
will,  there  was  no  opportunity  for  the  appellants  to 
know  what  it  was  the  government  sought,  denies 
them  what  has  been  described  by  the  Supreme  Court 
as  the  rudimentary  requirements  of  fair  play.  The 
line  of  cases  which  includes  the  two  Morgan  cases 
are  the  cases  which  I  specifically  refer  to. 

We  also  wish  to  raise  on  appeal,  your  Honor,  the 
improper  selection  of  the  grand  jury  and  the  avail- 
ability of  this  challenge  to  persons  in  the  position 
of  these  defendants.  We  submit  to  your  Honor  that 
this  too  is  an  open  question  and  that  this  question 
has  not  been  finally  determined,  and  that  there  is  no 
definitive  nor  authoritative  statement  of  the  law  on 
the  subject.  There  are  cases  pointing  both  ways.  And 
if  our  contention  is  correct,  as  we  read  such  cases 
as  the  Theil  case,  and  the  others — the  names  of  which 
I  don't  recall  now,  but  they  were  referred  to  here 
yesterday — 

The  Court:    The  Ballard  case. 

Mr.  McTernan:    Yes. 

The  Court:  The  Theil  case. 

Mr.  McTernan:    Yes. 

These  considerations  go  to  the  actual  existence  of 
the  grand  jury,  to  its  power  to  act  in  any  respect, 
and  if  it  did  not  have  the  power  to  act  in  any  respect 
then  it  did  not  have  the  power  to  ask  these  witnesses 
these  questions  and  the  power  to  compel  them  to 
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answer  these  questions  was  lacking  in  the  court,  and: 
therefore  the  power  to  punish  was  lacking. 

Now  these  basically  are  the  questions  which  we 
will  raise  on  appeal.  Again  I  state  to  your  Honor 
the  question  here  is  not  whether  they  are  questions 
which  your  Honor  would  decide  in  our  favor — your 
Honor  has  already  decided  all  of  these  against  us — 
the  question  is  whether  they  are  issues  of  substance, , 
whether  we  raise  a  reasonable  appeal. 

I  submit  to  you  that  the  law  on  every  one  of  these 
questions,  if  it  does  not  point  definitely  in  our  direc- 
tion so  that  your  Honor  was  wrong  on  the  cases  as ; 
the  law  now  stands,  there  is  at  least  an  open  question 
on  each  of  these  matters  and  there  is  room  for  the 
intervention  of  an  appellate  court,  and  we  therefore 
do  raise  questions  of  substance  and  we  are,  I  believe, 
your  Honor,  in  fairness  entitled  to  either  bail  or 
a  stay  so  that  this  right  of  appeal,  which  we  have 
under  the  criminal  rules,  may  be  a  real  right,  may 
be  an  effective  right. 

It  would  do  little  for  these  appellants  if,  having 
this  right  of  appeal  and  having  the  substantial  ques- 
tions, they  must  remain  in  custody  while  the  matter 
is  being  determined  months  hence. 

After  all,  it  is,  as  I  understand  it,  fairly  customary 
practice  for  the  district  courts  to  release  persons 
who  are  convicted  of  serious  crimes  on  bail  pending 
appeal  until  the  issues  are  determined.  These  people 
are  certainly  not  in  a  position  of  common  criminals, 
they  have  committed  no  offense  involving  moral  tur- 
pitude, they  have  raised  in  the  only  way  that  they 
know  how  serious  legal  questions  going  to  basic  con- 
stitutional rights.  There  is  nothing  more  fundamental 
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'  in  our  system  than  the  privilege  against  self-incrimi- 
;  nation  and  the  rights  under  the  First  Amendment. 
All  we  are  asking  is  an  opportunity,  really  and  effec- 
j  tively,  to  have  these  rights  determined  without  being 
I  required  to  stay  behind  bars  as  the  price  of  getting 
!  that  determination. 

Mr.  Goldschein:  May  it  please  the  court,  this 
matter  was  argued  quite  at  length,  and  all  the  ques- 
tions raised  by  counsel  for  the  witnesses  this  morning 
are  repetition  of  yesterday,  and  I  don't  intend  to 
take  up  the  time  of  the  court  in  answering  that  argu- 
ment unless  there  is  something  specifically  that  the 
court  wants  to  hear  me  on. 

The  Court :  I  think  the  court  has  to  make  a  deter- 
mination whether  or  not  it  is  a  civil  contempt  or  a 
criminal  contempt. 

Under  the  Penfield  case  I  do  not  know  but  what  it 
is  a  civil  contempt.  That  is  reported  in  330  U.  S.  585. 
In  that  case  the  Securities  &  Exchange  Commission 
issued  a  subpoena  duces  tecum  under  the  authority 
of  their  law.  It  was  disobeyed.  They  sought  an  order 
of  court  directing  the  defendant  to  produce  the  books. 

After  hearing  the  court  made  an  order  directing 
the  defendant  to  produce  the  books.  The  defendant 
did  not  produce  the  books. 

He  appeared  before  the  court,  pleaded  guilty  to 
disobedience  to  the  court's  order.  The  court  fined  him 
$50  and  he  paid  it. 

But  the  Securities  and  Exchange  Commission  ap- 
pealed to  the  Supreme  Court,  and  there  the  court 
held  that  the  contempt  was  a  suit  in  a  civil  natui'e 
and  that  the  court  was  wrong  in  imposing  any  puni- 
tive measure  upon  the  defendant  and  that  the  court 
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had  the  power  only  to  use  the  coercive  powers  of  the 
court,  to- wit,  to  commit  the  defendant  until  he  should 
produce  the  books. 

Here  in  this  case  the  witnesses  were  subpoenaed 
before  the  grand  jury.  They  declined  to  answer  the 
questions.  The  question  was  certified  to  the  court. 
The  court  then  made  an  order  upon  the  defendants 
directing  them  to  answer  the  questions.  The  analogy 
to  the  order  of  the  court  against  the  subpoenaed  per- 
son in  the  Penfield  case  to  produce  the  books.  He 
refused  to  produce  the  books.  They  refused  to  answer 
the  question.  The  court  therefore  used  the  coercive 
powers  of  the  court  and  committed  them  to  jail  until 
they  should  answer  the  question. 

For  that  reason,  and  I  will  so  hold  that  it  is  a  civil 
contempt,  I  will  treat  your  notice  of  appeal  here  and 
your  motion  as  a  motion  for  stay  of  execution  rather 
than  for  the  fixing  of  bail. 

Mr.  Goldschein :  That  matter  was  discussed  quite 
in  detail  in  the  United  Mine  Workers  case. 

The  Court :  Yes,  which  was  decided  the  same  day 
as  the  Penfield  case.  I  think  the  Penfield  case  may 
have  delayed  the  decision  in  the  United  Mine  Work- 
ers case  a  little  while  trying  to  reconcile  the  two 
decisions.  But  in  any  event  the  Supreme  Court  re- 
conciled them  to  their  satisfaction,  if  not  to  others, 
and  it  is  the  law  and  I  must  follow  it. 

So  I  hold  that  it  is  a  civil  contempt  proceeding  and 
treat  this  as  a  motion  for  a  stay  of  execution. 

Coming  now  to  the  question  as  to  whether  or  not 
the  motion  for  the  stay  of  execution  should  be  granted, 
it  turns  on  the  question  as  to  whether  or  not  there 
is  a  substantial  question  raised.  As  counsel  indicated, 
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the  points  on  which  they  expect  to  rely  are  those 
which  were  set  forth  in  the  motion  yesterday  set 
forth  in  writin^^  and  filed  to  challenge  the  grand  jury 
and  to  quash  the  subpoenas. 

The  first  point  is  as  to  the  composition  of  the  grand 
I  jury.  I  do  not  think  that  that  is  a  substantial  ques- 
tion. In  fact,  T  think  it  is  almost  a  frivolous  ques- 
tion. 

Mr.  McTernan:  Your  Honor,  I  hesitate  to  inter- 
rupt, but  we  are  not  relying  simply  on  the  matters 
raised  in  this  motion  to  quash.  I  have  indicated  other 
points. 

The  Court:  I  think  that  T  have  taken  the  other 
points  as  I  come  to  them  and  I  will  try  and  touch 
on  them. 

Mr.  McTernan:    All  right. 

The  Court:  I  think  that  that  point,  as  to  the 
composition  of  the  grand  jury,  is  a  frivolous  point. 
In  United  States  v.  Local  36  the  question  was  tried 
before  this  court,  extensive  evidence  was  taken,  testi- 
mony heard,  and  the  question  was  presented  by  Mr. 
Margolis  and  the  same  firm  of  which  Mr.  McTernan 
is  now  or  was  then  a  member — I  don 't  know  which. 

Mr.  McTernan:    Both,  your  Honor. 

The  Court  — and  it  was  thoroughly  explored.  The 
court  wrote  a  long  opinion. 

The  similar  challenge  was  made  before  another 
judge  of  this  court,  a  visiting  judge,  and  both  of  us 
reached  the  same  conclusion,  that  there  was  no  syste- 
matic exclusion  of  any  person  or  class  or  any  of  the 
categories  which  the  Supreme  Court  referred  to  in 
United  States  v.  Thiel  or  United  States  v.  Ballard. 

As  to  the  second  question,  that  the  grand  jury  is 
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not  conducting  a  bona  fide  investigation  within  the 
scope  of  its  powers,  which  was  set  forth  in  the  written 
motion  yesterday,  I  do  not  think  that  is  a  substantial 
question  because  it  states  that  it  was  instituted  b}^  the 
office  of  the  Attorney  General  of  the  United  States 
solely  for  political  reasons  and  not  for  the  bona  fide 
purpose  of  investigating  the  commission  of  any  crime. 

The  answer  to  that  is  this:  there  are  laws  upon 
the  statute  books.  They  are  passed  by  Congress.  It 
is  the  function  and  duty  and  power  of  the  grand 
jury  to  conduct  an  inquisition  or  investigation.  It  is 
the  function  and  duty,  and  sworn  duty,  of  the  Attor- 
ney General,  the  United  States  Attorney,  and  all 
officers  of  the  Department  of  Justice,  to  enforce  the 
law.  It  is  the  function  and  duty  of  persons  who  are 
citizens  to  be  and  appear  before  grand  j nicies  aurl 
to  testify,  unless  the  answer  which  they  might  give 
might  incriminate  them.  Even  assuming  that  some 
officer  of  the  government  might  have  some  other  mo- 
tive or  purpose,  political  or  otherwise,  that  certainly 
is  submerged — and  I  am  not  conceding  that  that  is 
true — but  even  assuming  it  were  true,  it  is  sub- 
merged completely  in  the  power  which  he  has  under 
his  sworn  duty  to  enforce  the  law. 

So  I  do  not  think  that  that  is  a  substantial  ques- 
tion. 

No.  3:  That  the  moving  parties  are  being  denied 
due  process  by  utilization  of  the  process  herein  re- 
ferred to  under  the  Fifth  Amendment  to  the  Con- 
stitution in  that  they  have  been  subpoenaed  by  action 
of  the  office  of  the  Attorney  General  of  the  United 
States  and  his  deputies  and  assistants,  not  for  the 
purpose  of  conducting  a  bona  fide  grand  jury  in- 
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vestigation,  but  for  the  purpose  of  carrying  out  a 
plan  and  design  to  harass  and  annoy  persons  believed 
to  be  members  of  the  Communist  Party  and  to  dis- 
criminatorily  apply  the  law  against  such  persons  in 
such  manner  as  to  utilize  every  conceivable  technical 
means  of  imposing  punishment  upon  them.  That 
point  is  a  little  bit  obscure.  It  is  a  sort  of  a  combina- 
tion of  charges  and  accusations  that  the  office  and 
functions  and  duties  and  powers  of  not  only  the  grand 
jury  but  of  the  Attorney  General,  the  power  of  the 
court  for  the  issuance  of  subpoenas,  are  being  mis- 
used for  some  purpose  of  taking  personal  satisfac- 
tion or  imposing  some  personal  inconvenience  or 
punishment  on  people  who  may  be  in  a  position  to 
know  something  and  w^ho  may  be  in  a  position  to 
give  testimony. 

Insofar  as  that  is  concerned,  that  feature  of  it  is 
disposed  of  by  what  I  said  concerning  point  two. 

Insofar  as  the  other  point  which  appears  to  be  in 
here,  and  which  was  discussed  at  some  length  last 
night  by  Mr.  McTernan — and  I  think  also  touched 
on  by  Mr.  Margolis — that  this  is  not  an  equal  ap- 
plication of  the  law,  that  they  are  being  denied  equal 
protection  of  the  law,  I  followed  the  argument  closely 
in  that  connection  and  the  theory  generally  seems  to 
be,  although  it  does  not  find  whole  support  in  all  of 
the  cases,  that  the  due  process  clause  and  the  Fifth 
Amendment  carry  with  it  the  same  provision  which 
is  put  in  the  Fourteenth  Amendment,  but  which  is 
added  in  language  which  requires  the  equal  protec- 
tion of  the  laws  to  all  persons.  There  is  some  occa- 
sional statement  in  the  various  cases  that  that  does 
mean  that.  I  do  not  think,  however,  that  a  reading 
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of  all  of  the  cases  under  the  due  process  clause  of  the 
Constitution  will  convince  one  that  that  was  the 
intention  of  the  Supreme  Court  that  it  always  meant 
that,  that  is  to  say,  due  process  always  meant  that 
same  thing  that  the  equal  protection  clause  means  in 
the  Fourteenth  Amendment  with  regard  to  the  power  • 
of  the  states. 

But  even  assuming  that  it  does,  there  is  nothing: 
to  the  point  insofar  as  it  is  applied  to  these  witnesses. 
Again,  the  grand  nury  is  authorized  and  under  a 
duty  to  investigate  crime.  Again,  Congress  has  passed 
laws  which  must  be  enforced.  Again,  it  is  the  sworn 
duty  of  the  Attorney  General  and  the  United  States 
Attorney  to  investigate  crimes,  to  ascertain  whether 
or  not  persons  should  be  prosecuted.  And,  again,  it  is 
the  duty  of  every  citizen  and  every  person  in  the 
United  States  to  be  a  witness  unless  the  answer  to  the 
question  which  is  propounded  to  him  might  incrimi- 
nate him. 

As  to  that  latter  point,  I  came  to  the  conclusion 
yesterday  that  insofar  as  the  cases  which  coimsel 
relied  upon  and  the  points  and  the  authorities  in  his 
argument,  that  there  could  be  no  incrimination  of 
any  of  these  witnesses  here  by  the  answer  of  the 
questions  which  generally  are,  do  you  know  the  table 
of  organization,  do  you  know  the  officers,  what  is 
your  occupation,  and  for  whom  are  you  an  organizer. 
I  cannot  possibly  see  how  the  answer  to  any  of  those 
questions  could  possibly  incriminate  any  of  the  wit- 
nesses who  appeared  here  under  the  theory  advanced 
by  the  defendants  that  the  Attorney  General  now 
says  that  it  is  a  violation  of  law  to  belong  to  the 
Communist  Party. 
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This  brings  me  again  to  the  other  point,  which  I 

think  is  your  only  other  point  which  you  touched 

upon,  that  the  grand  jury  had  no  power  to  ask  these 

J  questions  because  it  would  be  a  violation  of  the  First 

j  Amendment,  the  right  of  free  speech,  the  right  of 

I  assembly,  the  right  of  association  which  is  guaranteed 

by  the  First  Amendment. 

I  Again  there  I  cannot  possibly  see  how  anyone  can 
be  excused  from  answering  questions  such  as  these 
that  were  asked  by  virtue  of  that  amendment.  Tliere 
is  no  statute  of  the  United  States  which  makes  it  a 
crime  to  be  a  member  of  the  Communist  Party.  There 
is  a  statute  which  says  that  if  a  person  knowingly 
attempts  or  advocates  the  overthrow  of  the  govern- 
ment of  the  United  States  by  force  and  violence  that 
it  shall  be  an  offense. 

There  are  many  cases,  the  Schneiderman  case  with 
partiular  reference  to  that  matter,  which  point  out, 
and  in  fact  there  are  A^ery  few  cases  and  very  few 
statutes  which  have  come  within  my  knowledge  and 
experience,  which  do  not  have  the  requirement  that 
guilt  is  personal  regardless  of  what  organiaztion  a 
person  may  belong  to,  that  no  statute  can  make  the 
mere  joining  of  an  organization  a  crime,  that  they 
must  be  shown  to  have  a  personal  guilt,  a  personal 
intent  to  destroy  the  government  of  the  United  States 
by  force  or  violence,  and  the  like.  And  such  it  seems 
to  me  is  what  is  charged  in  the  indictments,  copies 
of  which  were  submitted  here  yesterday  and  are  on 
file  in  New  York. 

Insofar  as  the  other  questions  touched  on  by  coun- 
sel, I  think  that  I  have  expressed  my  views  very 
briefly  and  certainly  not  formally  on  them. 
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One  other  thing  I  would  like  to  say  in  this  connec- 
tion, having  recourse  again  to  the  statement  which 
I  made  about  the  duty  of  the  grand  jury  and  the  I 
duty  of  the  Attorney  General,  I  know,  as  we  all  know, 
that  there  are  statutes  of  limitation  which  Congress 
has  placed  in  all  of  the  statutes  which  place  a  limita-  i 
tion  upon  the  period  of  time  within  which  a  person  I 
may  be  prosecuted  for  an  offense.  It  is  necessary, 
therefore,  that  the  investigative  arm  of  the  govern- 
ment, whether  it  be  the  United  States  Attorney  or 
whether  it  be  the  arm  of  the  court,  to-wit,  the  grand 
jury,  that  they  should  be  able  to  proceed  without 
obstruction.  If  questions  such  as  this  can  be  raised 
by  these  witnesses  there  is  no  reason  why  every 
person  who  is  called  as  a  witness  before  the  grand 
jury  concerning  anything  at  all  cannot  come  down 
and  raise  these  identical  questions,  come  before  the 
court,  take  the  time  of  the  grand  jury,  take  the  time 
of  everybody  else,  on  every  single  question  which 
they  might  raise,  and  then  if  the  court  should  stay  the 
execution  of  the  court's  judgment  the  statute  of 
limitations  would  run  and  the  laws  on  the  books  would 
become  mockeries  rather  than  statutes  which  are  re-  f 
quired  to  be  observed  mth  all  of  the  dignity  and 
power  and  majesty  of  the  law  which,  after  all,  is 
supreme. 

The  motion  for  a  stay  of  execution  is  denied.  Court 
is  adjourned  until  2 :00  o'clock. 

(Whereupon,  at  12:05  o'clock  p.m.,  court  was 
adjourned.) 

[Endorsed] :  Filed  Nov.  10,  1948. 
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REPORTER'S  TRANSCRIPT  OF 
TESTIMONY 

Los  Angeles,  California, 

October  27,  1948;  10:00  o'clock  a.m. 

The  Court:     Ex  parte? 

The  Clerk :  Yes,  your  Honor.  Mr.  McTernan  has 
a  matter  this  morning. 

Mr.  McTernan :  Your  Honor  please,  we  have  pre- 
sented and  filed  two  motions  with  the  clerk  this 
morning.  One  is  a  motion  to  reconsider  your  denial 
of  stay  in  the  ten  matters  that  were  tried  here  Mon- 
day, and  the  other  is  a  motion  to  vacate  and  set  aside 
the  sentence  under  Title  28  U.  S.  Code,  Section  2255. 

I  notified  Mr.  Carter,  the  United  States  Attorney 
of  this  District,  of  my  intention  to  file  these  motions, 
and  gave  him  copies  through  Mr.  Goldschein,  about 
9 :35  this  morning.  They  were  advised  that  the  matter 
would  be  taken  up  in  open  court  this  morning. 

I  don't  see  them  here.  I  don't  know  what  their 
intentions  are. 

If  you  wish  me  to  ahead  in  their  absence,  I  will 
proceed. 

The  Court:  No.  I  have  a  criminal  case  for  trial 
this  morning  and  there  is  a  panel  of  jurors  here,  the 
defendant  is  here,  the  lawyers  are  here,  and  they  are 
ready  for  trial. 

This  matter  of  course  is  important  to  you,  but 
every  criminal  case  is  important  to  the  persons  in- 
volved. I  do  not  [288]  know  why  I  should  extend 
special  privilege  to  you  or  to  your  clients  to  give  them 
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consideration  over  everybody  else  when  the  court's 
calendar  has  been  set. 

Mr.  McTernan :  I  think  this  is  a  very  short  mat- 
ter, your  Honor.  The  motion  under  Section  2255 
raises  nothing  new.  It  is  more  or  less  a  formal  step 
necessary,  as  I  read  the  Code,  to  taking  the  matter 
before  any  judge  of  the  Court  of  Appeals. 

The  motion  for  reconsideration  does  involve  new 
matters,  but  I  think  it  would  not  take  very  long  to 
present  them. 

The  Court:  I  will  have  to  proceed  with  the  cal- 
endar. 

Mr.  Wirin :     May  1 1)6  heard  for  a  moment  ? 

The  Court :     On  this  matter  ? 

Mr.  Wirin :     It  is  on  this  matter. 

The  Court:  I  will  have  to  proceed  with  the  rest 
of  the  calendar  and  this  case  will  have  to  be  heard 
when  I  can  hear  it.  Now  I  do  not  know  Avhen  I  can 
hear  it. 

Mr.  Wirin:  That  is  what  I  wanted  to  know.  I 
wonder  if  your  Honor  could  hear  it  at  1 :30. 

The  Court :  I  sat  here  until  midnight  as  a  special 
consideration  to  the  witnesses  and  everybody  con- 
cerned, and  yesterday  I  was  advised  I  had  violated 
the  due  process  and  the  rights  of  the  witnesses.  So 
perhaps  this  matter  just  l3etter  take  its  regular 
course. 

Mr.  McTernan:  We  didn't  ask  for  any  special 
accommodation,  your  Honor.  I  would  like  the  record 
to  be  clear  on  [289]  that. 

The  Court:     The  record  will  show,  however,  that 
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most  of  the  time  was  spent  in  listening  to  the  argu- 
ments advanced  on  behalf  of  the  witnesses. 

Mr.  McTernan :  Which  I  assume  we  had  the  right 
to  do. 

The  Court:  Which  you  have  a  right  to  do  and 
which  right  was  extended. 

Mr.  Wirin :  I  have  one  further  matter.  When  this 
court  does  set  the  matter  I  should  like  then  to  present 
an  oral  application  to  appear  amicus  for  the  court 
to  consider  at  that  time.  I  would  like  to  appear  as 
amicus  to  participate  very  briefly  at  the  appropriate 
time. 

The  Court:  I  do  not  know  anything  about  that. 
I  suppose  the  United  States  Attorney  ought  to  be 
here  in  connection  with  the  whole  matter. 

Mr.  Wirin :     Yes,  I  would  say  so. 

The  Court:  This  matter  will  just  have  to  await 
its  place  on  the  calendar.  I  do  not  know  how  long  we 
will  be  in  the  trial  of  the  criminal  matter. 

Mr.  McTernan:  Are  you  saying  that  this  will 
have  to  wait  until  after  the  procedure  of  the  trial  ? 

The  Court:  I  do  not  know.  If  I  can  find  time 
l)etween  now  and  then  I  will  hear  it. 

Any  other  ex  parte  matters  ? 

The  Clerk :     No,  your  Honor.  [290] 

Los  Angeles,  California 
October  27,  1948;  12:05  o'clock  p.m. 

Mr.  McTernan:     Your  Honor,  l^efore  you  leave 
the  bench,  will  you  hear  me  ? 
The  Court:     Yes. 
Mr.  McTernan:    You  ordered  two  persons,  Mrs. 
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Forest  and  Mrs.  Sherman,  to  surrender  at  noon  to- 
day, having  granted  them  a  stay  of  execution  from 
Monday  night. 

I  have  handed  the  clerk  two  affidavits,  one  by  each 
of  them,  in  support  of  an  application  for  further 
stay  because  of  their  home  necessities  in  connection 
with  the  care  of  their  children. 

Mrs.  Sherman  is  the  mother  of  two  children,  one 
a  teen-age  girl  and  one  a  girl  of  four  years  old.  Her 
husband  is  a  war  veteran  and  is  incapable  of  com- 
pletely supporting  the  family  and  she  has  to  help 
with  the  support.  And  there  is  need  also  for  her  at 
home  to  care  for  the  children  and  give  them  the  care 
to  which  they  are  entitled  and  which  they  require. 

The  Court :     AVhat  does  her  husband  do  % 

Mr.  McTernan:  I  can  find  out  for  you.  She  is 
here. 

Mrs.  Sherman :     It  is  in  the  statement  there. 

The  Court :    Is  this  the  Forest  affidavit  ? 

Mr.  McTernan :     No,  the  Sherman  affidavit. 

The  Court :  I  am  reading  the  affidavit  of  Dorothy 
Baskin  [292]  Forest.  What  does  her  husband  do? 

Mr.  McTernan :     Her  husband  is  out  of  the  state. 

The  Court :  What  does  he  do  ?  You  are  claiming 
hardship.  Maybe  he  is  a  millionaire.  What  is  his  oc- 
cupation '? 

Mr.  McTernan :  Your  Honor,  I  am  awfully  sorry, 
but  this  involves  the  very  questions  that  were  in- 
volved before  the  grand  jury.  He  is  an  organizer, 
and  I  can't  answer  "an  organizer  for  what,"  but  I 
can  tell  you  from  my  own  personal  knowledge  that 
his  income  is  a  very  limited  one.  They  are  not  in 
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position,  as  the  affidavit  states,  to  hire  nurses  or  any 
other  persons  to  care  for  the  children. 

The  affidavit  of  Mrs.  Forest  shows  the  family  was 
about  to  be  re-united  by  Mrs.  Forest  and  the  child 
going  where  the  husband  is  and  living  there,  and  this 
was  interrupted  by  the  service  of  the  subpoena.  She 
works  part-time  and  cares  for  the  child  the  rest  of 
the  time. 

The  Court:     What  is  her  part-time  job? 

Mr.  McTernan :  I  am  informed,  your  Honor,  that 
this  also  involves  the  situation  similar  to  that  pre- 
sented before  the  grand  jury.  She  is  engaged  in  or- 
ganizational activities  and  cannot  state  what  organ- 
izational activity.  I  know  the  facts  concerning  her 
limited  income. 

There  is  also  in  attendance,  your  Honor,  if  your 
Honor  cares  to  inquire  into  the  matter,  a  physician 
who  is  prepared  to  testify  concerning  the  fact  of  chil- 
dren of  tender  years  [293]  when  they  are  deprived 
of  the  care  of  their  mother. 

The  Court:  Maybe  that  is  what  is  wrong  with 
me.  I  was  deprived  of  the  care  of  my  mother  when 
I  was  of  very  tender  years,  and  father  too. 

Mr.  McTernan :     I  am  very  sorry,  your  Honor. 

The  Court:  What  is  the  occupation  of  the  hus- 
band of  Mariam  Brooks  Sherman?  It  states  he  is  a 
commission  salesman.  What  does  he  sell  ? 

Mr.  McTernan :  Mrs.  Sherman,  will  you  step  for- 
ward? 

(Conference  between  attorney  and  client.) 

Mr.  McTernan:     Mrs.  Sherman  advises  me  that 
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her  husband  is  a  commission  salesman  of  restaurant 
equipment.  Mrs.  Sherman  tells  me  that  his  average 
earnings  are  approximately  $40  a  week. 

The  Court :  Mr.  Reporter,  I  understand  that  Mr. 
McTernan  has  ordered  a  transcript  of  the  proceed- 
ings had  the  other  night.  Can  you  estimate  when  they 
will  be  finished  ? 

The  Reporter :  By  Monday  morning  at  the  latest, 
your  Honor. 

The  Court:  You  have  filed  a  notice  of  appeal. 
When  did  you  expect  to  perfect  your  appeal 

Mr.  McTernan:  We  can  perfect  it,  your  Honor, 
very  rapidly  after  the  transcript  is  available.  I 
imagine  it  would  be  a  rather  lengthy  transcript,  how- 
ever. 

The  Court:  Yes.  I  am  sorry  that  the  reporter 
could  not  [294]  have  gotten  it  out  sooner,  but  there 
are  facilities  provided  for  getting  a  transcript  im- 
mediately if  counsel  desire  it.  They  could  have  or- 
dered a  daily  copy  transcript. 

Mr.  McTernan:  We  discussed  that  with  the  re- 
porter, your  Honor,  and  he  said  he  was  unal:)le  to 
turn  out  a  daily  copy  until  after  midnight. 

The  Court :  You  have  to  order  your  daily  copy 
in  advance  so  that  other  reporters  can  be  hired. 

Mr.  McTernan:  We  didn't  anticipate  that  we 
were  getting  into  the  kind  of  session  that  occurred. 

The  Court:  And  the  reporter,  like  the  other  at- 
taches necessary  in  attendance  on  the  court,  has  to 
devote  his  time  to  other  litigation. 

Mr.  McTernan :     Yes,  I  understand. 
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The  Court :  When,  after  the  transcript  is  ready, 
will  you  have  your  appeal  perfected 

Mr.  McTernan:  Your  Honor,  I  can  assure  the 
court  that  it  will  be  prepared  with  all  possible  speed. 
I  can't  say  definitely,  but  I  should  think  it  would  take 
a  couple  of  days.  I  know  the  transcript  will  be  quite 
long",  we  went  through  a  long  number  of  hours,  but  I 
will  do  everything  in  my  power  to  perfect  the  appeal 
as  quickly  as  I  can. 

The  Court :  I  will  stay  the  execution  of  these  two 
women  solely  on  account  of  the  fact  that  they  are  the 
mothers  of  children  and  have  not  yet  made  arrange- 
ments for  their  care.  [295]  I  want  to  emphasize, 
however,  that  this  is  a  civil  contempt  proceeding  and, 
as  the  Supreme  Court  has  said,  they  carry  the  key 
to  jail  in  their  pockets.  Any  time  they  want  to  get 
out  all  they  have  to  do  is  comply  with  the  order  of  the 
court.  They  are  not  committed  for  any  definite  period 
of  time. 

I  will  stay  the  execution  as  to  these  two  women, 
that  is  to  say,  Mrs.  Forest  and  Mrs.  Sherman,  until 
6:00  o'clock  next  Monday,  November  1st. 

Mr.  McTernan:  Very  well,  your  Honor.  Thank 
you  very  much. 

I  would  like  to  tell  the  court  that  I  can't  be  sure 
that  I  can  get  my  appeal  perfected  on  Monday  be- 
cause I  don't  know  when  the  transcript  will  be  ready. 

The  Court :  I  will  stay  it  until  that  time  and  give 
you  an  opportunity  to  get  your  transcript  on  appeal 
ready  so  that  you  may  apply  to  the  other  court  for 
any  relief  that  you  desire. 
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Mr.  McTeman :  Your  Honor,  would  you  be  will- 
ing to  extend  the  stay  a  couple  of  days,  because  we 
will  have  to  probably  go  to  San  Francisco. 

The  Court:  There  is  a  circuit  judge  available 
here  at  all  times,  I  understand. 

No,  I  would  not  extend  it  beyond  that.  I  think  they 
can  make  their  arrangements  in  the  meantime  to  find 
somebody  to  care  for  their  children.  Again  I  want  to 
point  out  that  they  [296]  carry  the  key  to  the  jail  in 
their  pocket.  They  are  not  committed  to  jail  for  any 
definite  period  of  time.  I  have  passed  on  the  legality 
of  their  objections  here  and  it  is  a  very  simple  thing 
for  them  to  get  out. 

Mr.  McTernan:  They  carry  their  constitutional 
rights  in  their  hearts,  too,  your  Honor. 

The  Court :    Court  is  adjourned. 

(Whereupon,  at  12:15  o'clock  p.m.,  court  was 
adjourned.) 

[Endorsed]  :  Filed  Nov.  10, 1948.  [197] 
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[Endorsed] :  United  States  Court  of  Appeals  for 
the  Ninth  Circuit.  No.  12217.  Samuel  Harry  Kasino- 
witz,  Henry  Steinberg,  Ben  Dobbs,  Appellants,  vs. 
United  States  of  America,  Appellee.  No.  12221. 
Lillian  Adele  Doran,  Phillip  Bock,  Irving  Caress, 
Robert  Blair,  Merle  Brodsky,  Frank  Spector,  Ap- 
pellants, vs.  United  States  of  America,  Appellee. 
Transcript  of  Record.  Appeals  from  the  United 
States  District  Court  for  the  Southern  District  of 
California,  Central  Division. 

Filed:  April  7,  1949. 

/s/  PAUL  P.  O'BRIEN, 

Clerk,  United  States  Court  of  Appeals  for  the  Ninth 
Circuit. 


